BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Gary Bottoms						:
							:
	v.						:		F-2017-2634988
							:
Duquesne Light Company				:



FIRST INTERIM ORDER
Denying Respondent’s 
Preliminary Objections


Before
Katrina L. Dunderdale
Administrative Law Judge


INTRODUCTION

		This Interim Order denies the Preliminary Objections of Duquesne Light Company.

HISTORY OF THE PROCEEDING

On November 20, 2017, Gary Bottoms (Complainant or Mr. Bottoms) filed a formal complaint against Duquesne Light Company (Respondent or Duquesne Light) with the Pennsylvania Public Utility Commission (Commission).  Complainant alleges Respondent is threatening to terminate service or has terminated service.  Complainant asks the Commission to order Respondent not to assess arrears accrued by Complainant’s deceased mother, set up a payment agreement and order Respondent to open a new account in Complainant’s name.    

On December 12, 2017, Respondent filed and served its Answer and New Matter (Answer), endorsed with a Notice to Plead, and generally denied Complainant’s allegations.  Duquesne Light contended Complainant had breached prior payment arrangements and he had resided at the service address when the arrears accrued.  The New Matter requested the Commission dismiss the formal complaint because Complainant had failed to comply with previous payment arrangements, and to dismiss the formal complaint because as a matter of law Complainant was an adult occupant of the service address when the arrears accrued.  

Also on December 12, 2017, Respondent filed and served Preliminary Objections (Preliminary Objections) which were endorsed with a Notice to Plead, pursuant to 52 Pa.Code § 5.101(4).  The Preliminary Objections averred the formal complaint was legally insufficient because Complainant was not entitled to a payment arrangement as a matter of law because he had not complied with previous payment arrangements.  Further, Duquesne Light averred Complainant was responsible for the account balance at the service address as a matter of law because he had been an adult occupant of the premises when the balance accrued.   

By Motion Judge Assignment Notice dated January 16, 2018, I was assigned the case for purposes of ruling on Respondent’s Preliminary Objections.

DISCUSSION

Respondent filed two pleadings in response to the formal complaint:  an Answer and New Matter, and Preliminary Objections.  In both pleadings, Duquesne Light used identical reasoning or arguments for why the Commission should grant the requests and dismiss the formal complaint:  because Complainant breached prior payment arrangements and he had resided as an adult at the service address when the arrears accrued.  

Affirmative defenses, pursuant to 52 Pa.Code § 5.62(b), “shall be pleaded in an answer or other responsive pleading under the heading of ‘New Matter.’  A party may set forth as new matter another material fact which is not merely a denial of the averments of the preceding pleading.”  A party that raises the affirmative defense must include additional facts in order to ascertain which affirmative defense applies.[footnoteRef:1]   [1:  	See PA Rule of Civil Procedure Rule 1030.] 

[bookmark: _GoBack]		Preliminary objections, under the Commission’s regulations, are available to parties and allow for objections to be filed in response to any pleading except a motion or prior preliminary objections.  A party filing preliminary objections must include a notice to plead, must state specifically the legal and factual grounds relied upon and limit the objections to the following:
(1) Lack of Commission jurisdiction or improper service of the pleading initiating the proceeding.

(2) Failure of a pleading to conform to Chapter 5, Title 52 of the Pennsylvania Code, or include scandalous or impertinent matter.

(3) Insufficient specificity of a pleading.

(4) Legal insufficiency of a pleading.

(5) Lack of capacity to sue, nonjoinder of a necessary party or misjoinder of a cause of action.  

(6) Pendency of a prior proceeding or agreement for alternative dispute resolution.

(7) Standing of a party to participate in the proceeding.

52 Pa.Code § 5.101(a).

		The party against whom preliminary objections are filed may file an answer to the preliminary objections but the answer must be filed within ten days of the date when the preliminary objections are served.  52 Pa.Code § 5.101(f)(1).  Then the presiding officer will decide the preliminary objections within thirty days of the date the preliminary objection is assigned to the presiding officer.  52 Pa.Code § 5.101(g).

The moving party may not rely on its own factual assertions, but must accept, for the purposes of disposition of the preliminary objection, all well-pleaded, material facts of the other party, as well as every inference fairly deducible from those facts.[footnoteRef:2]  Therefore, in ruling on a preliminary objection, the Commission must assume, for decisional purposes only, that the factual allegations of the complaint are true.[footnoteRef:3]  The preliminary objection may be granted only if the moving party prevails as a matter of law.[footnoteRef:4]  Any doubt must be resolved in favor of the non-moving party by refusing to sustain the preliminary objections.[footnoteRef:5]     [2:  	County of Allegheny v. Cmwlth. of Pa., 490 A.2d 402 (Pa. 1985).  
]  [3:  	Id.  
]  [4:  	Roc v. Flaherty, 527 A.2d 211 (Pa.Cmwlth. 1985).  
]  [5:  	Dept. of Auditor General, et al. v. State Employees’ Retirement System, et al., 836 A.2d 1053, 1064 (Pa. Cmwlth. 2003) (citing, Boyd v. Ward, 802 A.2d 705 (Pa.Cmwlth. 2002).
] 


The Commission has the discretion to “dismiss any complaint without hearing if, in its opinion, a hearing is not necessary in the public interest.”[footnoteRef:6]  A hearing is necessary only to resolve disputed questions of fact and, when the question presented is solely one of law, the Commission need not hold a hearing.[footnoteRef:7]  The public interest does not require a hearing in a case which would be a fruitless exercise and, therefore, not necessary or in the public interest.[footnoteRef:8] [6:  	66 Pa.C.S.A. § 703(b).  See also 52 Pa.Code § 5.21(d).  
]  [7:  	Lehigh Valley Power Committee v. Pa. Pub. Util. Comm’n, 128 Pa.Cmwlth. 259, 563 A.2d 548 (1989).  Also Edan Transportation Corp. v. Pa. Pub. Util. Comm’n, 154 Pa.Cmwlth. 21, 623 A.2d 6 (1993).
]  [8:  	Musisko v. Pennsylvania American Water Company, Docket No. C-2008-2061663 (Final Order entered May 13, 2009).
] 


Respondent’s Position

Respondent filed New Matter in which Respondent avers the complaint should be dismissed as legally insufficient and as a matter of law.  Respondent also averred in its Preliminary Objections the complaint is legally insufficient and as a matter of law.  Pursuant to 52 Pa.Code § 5.101(a)[footnoteRef:9], Duquesne Light contends the formal complaint should be dismissed on that basis.  In essence, Respondent contends Complainant’s formal complaint does not specify a cause of action against Duquesne Light upon which the Commission can grant relief even if all well-pleaded facts as alleged by Complainant are presumed to be true.  Respondent assumes dismissal promotes judicial economy by avoiding a hearing where no factual issue pertinent to the resolution of the case exists.[footnoteRef:10] [9:  	Pursuant to 52 Pa.Code § 5.101(a)(3) and § 5.101(a)(4), preliminary objections are available and may be granted due to “insufficient specificity of a pleading” or “legal insufficiency of a pleading.”  
]  [10:  	See 52 Pa.Code § 5.101(a); 66 Pa.C.S.A. § 703(a); Mulzet v. PPL Electric Utilities Corp., Docket No. C‑2013-2367132 (Initial Decision dated July 22, 2013).
] 


		Complainant did not file a Response to Duquesne Light’s Answer and New Matter, or to its Preliminary Objections.  

Requirements when Filing a Complaint

First, the regulations permit Duquesne Light to file preliminary objections to dismiss a pleading for legal insufficiency.[footnoteRef:11]  The law requires a formal complaint to set forth an “act or thing done or admitted to be done or about to be done or admitted to be done by the Respondent in violation, or claimed violation, of a statute which the Commission has jurisdiction to administer, or of a regulation or order of the Commission.”[footnoteRef:12]   [11:  	See 52 Pa.Code § 5.101(a); 66 Pa.C.S.A. § 703(a); Mulzet v. PPL Electric Utilities Corp., Docket No. C‑2013-2367132 (Initial Decision dated July 22, 2013).
]  [12:  	See 52 Pa.Code § 5.21(a); 66 Pa.C.S.A. § 701.
] 


Respondent avers the formal complaint does not specify a cause of action upon which the Commission can grant relief even if all well-pleaded facts are presumed to be true.  Respondent contends there exists no factual issue pertinent to the resolution of the case.

In his formal complaint, Mr. Bottoms contends he would like a payment agreement and avers the utility wants to charge him for arrears that accrued in his mother’s name which amount to over $8,000.  Mr. Bottoms appears to acknowledge that he resided at the service address because he adds that he was “residing at the address” but there is “no other legal contract [which] works this way unless your [sic] a cosigner.”  Lastly, Mr. Bottoms asks the Commission to “eliminate older accounts and start new service under my application submitted.”
Conclusion

This case – on its face and when taken in the light most favorable to Complainant – involves at least two similar but disputed questions of fact and law:  (1) whether Mr. Bottoms is entitled to a payment arrangement and (2) whether Mr. Bottoms was an adult resident at the service address when the unpaid electric service charges accrued.  

Whether Mr. Bottoms is entitled to a payment arrangement depends in large part on whether he is a customer.  Only customers can get a payment arrangement.  Pursuant to 66 Pa.C.S.A. § 1405, the Commission is authorized to establish a payment arrangement between a public utility and a customer or applicant.  A customer is defined at 66 Pa.C.S.A. § 1403 as a “natural person in whose name a residential service account is listed and who is primarily responsible for payment of bills rendered for the service or any adult occupant whose name appears on the mortgage, deed or lease of the property for which the residential utility service is requested.  The term includes a person who, within 30 days after service termination or discontinuance of service, seeks to have service reconnected at the same location or transferred to another location within the service territory of the public utility.”  

The Commission’s regulations, at 52 Pa.Code § 56.2, define a customer as a “natural person at least 18 years of age in whose name a residential service account is listed and who is primarily responsible for payment of bills rendered for the service or an adult occupant whose name appears on the mortgage, deed or lease of the property for which the residential public utility service is requested.”  

If the service address is 1425 Elm Street, Pittsburgh, Pennsylvania, and if Mr. Bottoms resided at the service address while his mother accrued $8,000 in unpaid electric service charges, then Mr. Bottoms might be entitled to a payment arrangement from the Commission.  If Mr. Bottoms was not a customer or was not an adult, when the unpaid balance accrued, then he has a right to have an opportunity to prove that he is not a “customer” under the Commission’s definitions.  Mr. Bottoms should have the opportunity to prove that he was a customer when the unpaid balance accrued or that he was not a customer when the unpaid balance accrued.  
The preliminary objections will be denied in that the formal complaint alleges two factual disputes, and Complainant will be permitted to proceed with his complaint on these two allegations:  (1) whether Complainant is entitled to a new payment arrangement; and (2) whether Respondent violated Commission rules and/or regulations when it determined he was an adult when the unpaid electric service charges accrued on his now-deceased mother’s account with Duquesne Light.  

CONCLUSIONS OF LAW

1. The Commission has jurisdiction over the parties to this dispute.

2.	The Commission has jurisdiction over the subject matter of this dispute to the extent the complaint involves allegations of a failure by Respondent to provide Complainant with reasonable and adequate customer service, pursuant to 66 Pa.C.S.A. § 1501 and 52 Pa.Code § 56.2, as it relates to whether Complainant is responsible for an unpaid balance.

3. 	The Commission has jurisdiction over the subject matter of this dispute to the extent the complaint involves allegations by Complainant that he is entitled to receive a payment agreement, pursuant to 66 Pa.C.S.A. § 1401, et seq.

4.	The formal complaint raises a claim that, if proven, would show Duquesne Light Company failed in some way to furnish and maintain adequate, efficient, safe and reasonable service and facilities, pursuant to 66 Pa.C.S.A. § 1501.  

5.	A preliminary objection in civil practice seeking dismissal of a pleading will be granted only where relief is clearly warranted and free from doubt and only if the moving party prevails as a matter of law.  Interstate Traveler Services, Inc. v. Pa. Dept. of Environmental Resources, 406 A.2d 1020 (Pa. 1979); and Roc v. Flaherty, 527 A.2d 211 (Pa.Cmwlth. 1985).

6.	Section 703 of the Public Utility Code, 66 Pa.C.S.A. § 703(b), provides that the Commission may dismiss any complaint without a hearing if, in its opinion, a hearing, is not necessary in the public interest.  

7.	A hearing in this matter is necessary in the public interest.

ORDER


THEREFORE,

IT IS ORDERED:

1.	That the Preliminary Objections filed by Duquesne Light Company in the complaint of Gary Bottoms against Duquesne Light Company at Docket No. F-2017-2634988 are denied.

2. 	That the complaint of Gary Bottoms against Duquesne Light Company in his complaint at Docket No. F-2017-2634988 will proceed to an initial hearing on:  (1) whether Complainant is entitled to a new payment arrangement; and (2) whether Mr. Bottoms was an adult resident at the service address when the unpaid electric service charges accrued.  
  


Date:  February 6, 2018																	Katrina L. Dunderdale
							Administrative Law Judge
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