BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Gregory Crossey					:
							:
	v.						:		F-2017-2634991
							:
Duquesne Light Company				:



ORDER
DENYING PRELIMINARY OBJECTIONS


		On November 20, 2017, Gregory Crossey (Complainant) filed a formal complaint with the Pennsylvania Public Utility Commission (Commission) against Duquesne Light Company (Respondent), Docket Number F-2017-2634991.  Complainant alleged in this complaint that his household electric usage was not being metered correctly and he was therefore being overbilled.  The Complainant also requested a payment arrangement.

		On December 12, 2017, Respondent filed an answer with new matter, with attached notice to plead, to the complaint.  In its answer, Respondent either admitted or denied the various averments of the complaint.  In particular, Respondent denied that the metering at the Complainant’s household was inaccurate or that the Complainant had been overbilled.  In addition, the Respondent averred that part of the Complainant’s outstanding balance consisted of arrears in the amount of $8,761.40 which had accrued under the Respondent’s customer assistance program (CAP) and that the Complainant was therefore not eligible for a payment arrangement.  

		Respondent’s new matter again averred that the Complainant’s outstanding account balance with Respondent was comprised of $8,761.40 in CAP arrears and the Complainant therefore would not be eligible under the law for a payment arrangement.  Respondent argued that the complaint was therefore legally insufficient and requested that the complaint be dismissed.
		Respondent also filed preliminary objections on December 12, 2017 with an attached notice to plead.  Respondent averred that - to the extent the complaint was seeking a payment arrangement - it was legally insufficient because the Complainant’s account balance consisted of CAP arrears and thus the Commission could not order – nor was the Complainant eligible - for such an arrangement.  Respondent’s preliminary objections sought to have the Complainant’s request for a payment arrangement dismissed with prejudice.

		Complainant’s answer to the preliminary objections was due on or before December 26, 2017.  52 Pa.Code §§ 5.101(f)(1), 1.12(a), 1.56(a)(1) and (b).  Complainant filed an answer to Respondent’s preliminary objections on December 20, 2017.  In his answer, Complainant admitted many of the averments contained in Respondent’s preliminary objections – including an admission that the Complainant had CAP arrears in the amount of $8,761.40.  The Complainant however denied that his complaint was legally insufficient and argued that the Commission has oversight of matters relating to account balances and billing disputes.  Further, Complainant argued that his complaint was based upon his belief that he was being inaccurately billed and that his account balance as a whole should be adjusted accordingly.  The Complainant requested that the preliminary objections be denied.

		Complainant’s answer to the new matter was due on or before January 4, 2018.  52 Pa.Code §§ 5.63(a), 1.12(a), 1.56(a)(1) and (b).  Complainant has not filed an answer to this new matter.

		On January 29, 2018, the Commission issued a call-in telephonic hearing notice scheduling this matter for hearing on March 8, 2018 and assigning this matter to me to resolve any issues which may arise during the preliminary phase of this proceeding.  Respondent’s preliminary objections are now ready for disposition.  For the reasons discussed below, the preliminary objections will be denied.  The March 8, 2018 hearing in this matter will proceed as scheduled.


		The Commission’s Rules of Administrative Practice and Procedure permit the filing of preliminary objections.  52 Pa. Code §5.101.  Commission procedure regarding the disposition of preliminary objections is similar to that utilized in Pennsylvania civil practice.  Equitable Small Transportation Interveners v. Equitable Gas Company, 1994 Pa. PUC LEXIS 69, Docket No. C-00935435 (July 18, 1994) (Equitable).

A preliminary objection seeking dismissal of a pleading will be granted only where relief is clearly warranted and free from doubt.  Interstate Traveller Services, Inc. v. Pa. Dept. of Environmental Resources, 486 Pa. 536, 406 A.2d 1020 (1979) (Interstate).  The moving party may not rely on its own factual assertions but must accept for the purpose of disposition of the motion, all well-pleaded material facts of the other party, as well as every inference fairly deducible from those facts.  County of Allegheny v. Commonwealth of Pa. (County of Allegheny), 507 Pa. 360, 490 A.2d 402 (1985).    The Commission must view the complaint in this case in the light most favorable to Complainant and should dismiss the complaint only if it appears that Complainant would not be entitled to relief under any circumstances as a matter of law.  Equitable, supra; see also, Interstate.
 
		The Commission’s rules at 52 Pa.Code § 5.101(a) provide, in relevant part:

(a) 	Grounds.  Preliminary objections are available to parties and may be filed in response to a pleading except motions and prior preliminary objections.  Preliminary objections must be accompanied by a notice to plead, must state specifically the legal and factual grounds relied upon and be limited to the following:

(1) Lack of Commission jurisdiction or improper service of the pleading initiating the proceeding.

(2) Failure of a pleading to conform to this chapter or the inclusion of scandalous or impertinent matter.

(3) Insufficient specificity of a pleading.

(4) Legal insufficiency of a pleading.


(5) Lack of capacity to sue, nonjoinder of a necessary party or misjoinder of a cause of action.

(6) Pendency of a prior proceeding or agreement for alternative dispute resolution.

(7) Standing of a party to participate in a proceeding.


		Respondent has filed a preliminary objection arguing that the complaint in this matter is legally insufficient.  This is also known as a demurrer.  Thomas Engle v Verizon Pennsylvania, Inc., Docket No. C-2009-2254904 (Order entered May 13, 2009) (Engle).  Respondent therefore contends that even if all the facts set forth in the complaint are assumed to be true, the complaint fails to set forth a claim for which relief may be granted by the Commission.  Respondent argues that the Complainant has an outstanding account balance consisting of more than $8,000 in CAP arrears and is therefore not eligible for any Commission-ordered payment arrangement.  Respondent relies on 66 Pa.C.S. §1405(c) which provides that “Customer assistance program rates shall be timely paid and shall not be the subject of payment arrangements negotiated or approved by the Commission.”
		
[bookmark: _Hlk505592911]The Commission has held that Section 1405(c) prohibits the Commission from issuing a payment arrangement for the CAP portion of a mixed arrearage owed by a complainant.  Cooper v. PECO Energy Co., Docket No. F-2011-2254904 (Order entered August 2, 2012) (Cooper).  In Cooper, the Commission however held that the Complainant was entitled to a payment arrangement on the non-CAP portion of her mixed arrearage if she first paid off her CAP arrearage of $2,615.36.  

		In Hewitt v. PECO Energy Co., Docket No. F-2011-2273271 (Order entered September 12, 2013) (Hewitt), the Commission - citing to Cooper - held that it retained authority to issue a payment arrangement for the non-CAP portion of a mixed arrearage.  The Commission emphasized that the issuance of a payment arrangement was a matter within the Commission’s discretion.  The Commission however determined in Hewitt that the complainant, a former CAP customer, was not entitled to a payment arrangement for her non-CAP arrearages because of her poor payment history and her inability to keep prior payment agreements.  The Commission explained that bifurcating an arrearage and establishing a payment arrangement would require a utility to place the CAP portion of the arrearage on hold.  As long as the customer complied with the payment arrangement for the non-CAP portion of the arrearage, the utility would be prohibited from terminating service for non-payment of the CAP arrearage.  The Commission concluded that this would not be in the public interest because it would allow a customer to utilize payment arrangements for non-CAP arrearages to avoid payment of CAP bills which are already discounted rates.  The Commission subsequently cited this reasoning as the basis for refusing to order a payment arrangement for the non-CAP portion of a mixed arrearage.  Michail v. PECO Energy Company, Docket No. F-2014-2404586 (Order entered January 16, 2015) (Michail).

		The Respondent’s preliminary objection asserts that “the Commission cannot award payment arrangements to customers with CAP arrears” and asks that the Complainant’s request for a payment arrangement be dismissed with prejudice.  The Commission however may award a payment arrangement to customers with CAP arrears – for the non-CAP portion of a customer’s arrearage when both CAP and non-CAP arrears are mixed.  Cooper, supra; see also, Hewitt.

		The Respondent’s request that the Complainant’s request for a payment arrangement be dismissed with prejudice may therefore not be granted.  The Commission must view the complaint in this case in the light most favorable to Complainant and should dismiss the complaint, or portions of it, only if it appears that Complainant would not be entitled to relief under any circumstances as a matter of law.  Here, the Complainant could be entitled to relief – the Commission could specifically provide the Complainant with a payment arrangement for any non-CAP arrearages associated with his account balance.

		While only facts admitted in the complaint may be relied upon when ruling on Respondent’s preliminary objection, it should be noted that even the Respondent’s pleadings do not clearly indicate or otherwise assert that the Complainant’s account balance consists solely of CAP arrears – in which case the Complainant would not be eligible for any payment arrangement.  In fact, in the Respondent’s answer, the Respondent admits that “part of Complainant’s outstanding balance is in arrears from CAP…”.  This corroborates the conclusion that a genuine question of whether the Complainant could be eligible for a payment arrangement exists and that the relief sought by Respondent – that the portion of the complaint requesting any payment arrangement whatsoever should be dismissed - is not clearly warranted and free from doubt.  The Respondent has failed to show that the Complainant would not be entitled to relief under any circumstance as a matter of law.  As such, the Respondent’s preliminary objection seeking the dismissal of the Complainant’s request for a payment arrangement will be denied. 

ORDER


		THEREFORE, 

		IT IS ORDERED:

1. That the preliminary objection filed by Duquesne Light Company at Docket No. F-2017-2634991 seeking the dismissal of the portion of the complaint requesting a payment arrangement is denied.

		2.	That the March 8, 2018 hearing this matter will proceed as scheduled.


Date:	February 6, 2018	____________________________
		Benjamin J. Myers
		Administrative Law Judge
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