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OPINION AND ORDER

BY THE COMMISSION:

Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Exceptions of Bronwyn A. Fischer (Complainant) filed on January 27, 2017, to the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Dennis J. Buckley[footnoteRef:1] issued on January 6, 2017, in the above-captioned proceeding.  Replies to Exceptions were filed by PPL Electric Utilities Corporation (PPL or Company) on February 3, 2017.  For the reasons stated below, we shall deny the Exceptions and adopt the ALJ’s Initial Decision, which dismisses the Complaint. [1: 	This case was initially assigned to ALJ Ember S. Jandebeur but was later reassigned to ALJ Buckley.  I.D. at 2.] 


History of the Proceeding

		On March 5, 2016, the Complainant filed a Formal Complaint (Complaint) alleging that PPL failed to provide adequate, efficient, safe, and reasonable service.  The Complainant claimed that a power surge in her residence was caused by an alleged failure on the part of PPL to perform adequate tree trimming and to restore service properly because of a storm event that occurred from May 15-16, 2014.  The Complainant further averred that the power surge damaged or destroyed appliances in her home.  Complaint at 2-6.

		On March 28, 2016, PPL filed an Answer to the Complaint (Answer) in which it denied any violation of the Public Utility Code (Code) or any Commission Regulations.  In its Answer, PPL averred that the damage to the Complainant’s appliances was caused by an act of nature and so PPL is under no obligation to compensate the Complainant for the damages.  Answer at 1-2.

On June 10, 2016, a telephonic hearing was held in this matter.  The Complainant appeared pro se and testified.  The Complainant offered three exhibits which were all admitted into the record.  PPL appeared and was represented by its counsel, who presented the testimony of two witnesses and offered one exhibit during the hearing that was admitted into the record.  The record in this case contains a fifty-six-page transcript and four exhibits.  The record was closed on July 6, 2016, after the ALJ received the transcript.  I.D. at 2.

In his Initial Decision issued on January 6, 2017, ALJ Buckley dismissed the Complaint for failure by the Complainant to meet her burden of proof that PPL failed to provide adequate, efficient, safe, and reasonable service as alleged by the Complainant.  I.D. at 1, 5-6.  As noted, supra, the Complainant filed Exceptions on January 27, 2017.  PPL filed Replies to Exceptions on February 3, 2017.

Background

The Complainant resides at 1184 Salem Park Lane, Lake Ariel, Pennsylvania (Service Address).  On the evening of May 15, 2014, a wind storm occurred in the area of the Service Address.  During the storm, a tree branch fell on an electric line providing service to the Complainant’s home.  The Complainant blamed PPL for not trimming or cutting down the tree prior to the storm.  Tr. at 18-20.  The Complainant also alleged that the PPL crew made a mistake while reconnecting her electric service after the outage which, according to the Complainant, resulted in a power surge that damaged appliances in her home.  Tr. at 21-24.  The Complainant requested that the Commission order PPL to pay for the damages to the appliances in her home that were not reimbursed by her homeowner’s insurance company, Liberty Mutual.[footnoteRef:2]  Tr. at 5‑6.   [2: 	The Complainant requested an award of approximately $6,000 in damages.  Tr. at 5-6. ] 


PPL, on the other hand, contended the tree that caused the outage was not within PPL’s right-of-way but on the Complainant’s property.  As such, PPL believes it does not have the legal right or obligation to trim or cut the tree.  Tr. at 31-32; I.D. at 4.  PPL also averred that the power surge that caused the damage to the Complainant’s appliances was not due to a mistake by a PPL repairman.  Rather, the power surge was due to the displacement of a neutral bushing from the transformer that feeds the Complainant’s home that was caused when the line was impacted by the tree branch.  Tr. at 34-37; I.D. at 4.  According to PPL, because the outage was caused by an act of nature and not due to faulty PPL equipment, the Company is not responsible for the ensuing damages and is not in violation of any statutes or Commission Regulations.  Tr. at 51-52.
Discussion

		As the proponent of a rule or order, the Complainant in this proceeding, the Complainant, bears the burden of proof pursuant to Section 332(a) of the Code, 66 Pa. C.S. § 332(a).  To establish a sufficient case and satisfy the burden of proof, the Complainant must show that PPL is responsible or accountable for the problem described in the Complaint.  Patterson v. The Bell Telephone Company of Pennsylvania, 72 Pa. P.U.C. 196 (1990).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. denied, 529 Pa. 654, 602 A.2d 863 (1992).  That is, the Complainant’s evidence must be more convincing, by even the smallest amount, than that presented by PPL.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, this Commission’s decision must be supported by substantial evidence in the record.  Mill v. Pa P.U.C. 447 A.2d 1100 (Pa. Cmwlth. 1982).  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. PUC, 489 Pa. 109, 413 A.2d 1037 (1980).

Upon the presentation by the Complainant of evidence sufficient to initially satisfy the burden of proof, the burden of going forward with the evidence, also referred to as the burden of persuasion, to rebut the evidence of the customer shifts to PPL.  If the evidence presented by PPL is of co‑equal value or “weight,” the burden of proof has not been satisfied.  The Complainant now has to provide some additional evidence to rebut that of PPL.  Burleson v. Pa. PUC, 443 A.2d 1373 (Pa. Cmwlth. 1982), aff’d, 501 Pa. 433, 461 A.2d 1234 (1983).

While the burden of going forward with the evidence may shift back and forth during a proceeding, the burden of proof never shifts.  The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. Pa. PUC, 768 A.2d 1217 (Pa. Cmwlth. 2001).

Pursuant to Section 1501 of the Code, “[e]very public utility shall furnish and maintain adequate, efficient, safe, and reasonable service and facilities, and shall make all such repairs, changes, alterations, substitutions, extensions, and improvements in or to such service and facilities as shall be necessary or proper for the accommodation, convenience, and safety of its patrons, employees, and the public.  Such service also shall be reasonably continuous and without unreasonable interruptions or delay.  Such service and facilities shall be in conformity with the regulations and orders of the Commission.  Subject to the provisions of this part and the regulations or orders of the Commission, every public utility may have reasonable rules and regulations governing the conditions under which it shall be required to render service.”  66 Pa. C.S. § 1501.

The Commission has the authority and responsibility to define reasonable service.  66 Pa. C.S. §§ 1501, 1502.  The Commission approves the cost of providing a utility system that is designed to provide reasonable service at reasonable rates – not perfect service without regard to cost.  Since reasonable service may result in occasional loss of service or property damage, the Commission is permitted to limit liability.  Interpreting this provision (Section 1501) in West Penn Power Co. v. Pa.  PUC, 478 A.2d 947 (Pa. Cmwlth. Ct. 1984), the Commonwealth Court said:
[bookmark: PAGE_7387]We hold that in order for the PUC to sustain a complaint brought under this section, the utility must be in violation of its duty under this section.  Without such a violation by the utility, the PUC does not have the authority, when acting on a 
customer's complaint, to require any action by the utility. (footnote omitted)


West Penn Power Co. v. Pa.  PUC, 478 A.2d at 949.

ALJ’s Initial Decision

		ALJ Buckley made eight Findings of Fact (FOF) and reached three Conclusions of Law (COL).  I.D. at 2-3, 6.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.

In his Initial Decision, the ALJ acknowledged as a threshold determination, that any request for payment of damages by the Complainant would be denied because it is outside of this Commission’s jurisdiction to award monetary damages.[footnoteRef:3]  I.D. at 4.  The ALJ emphasized, however, that while the Commission may not be able to award damages, it may decide to impose a civil penalty if there is a conclusion that the utility committed a violation of Section 1501 of the Code, 66 Pa. C.S. § 1501, by failing to provide adequate, efficient, safe, and reasonable service.[footnoteRef:4]  Id. at 4-5. [3: 	See, Feingold v.  Bell of Pennsylvania, 477 Pa. 1, 383 A.2d 791 (1977).]  [4: 	See, Seidel v. Ralph G. Smith, Inc., 49 Pa. PUC 557 (1975); Robert Attianese and Michele Attianese v. Santoro Enterprises, Inc., t/d/b/a Thomas Gerrity Movers and Storage and Paul Arpin Van Lines, Inc., Docket No. A-00113019C0203 (March 12, 2004). 
 
] 


In his analysis, the ALJ stated the tree that caused the outage on May 15‑16, 2016, was on the Complainant’s property and was not in PPL’s right-of-way; therefore, PPL could not and did not trim the tree.  Id. at 5.  Further, the ALJ stated that although the Complainant claimed the power surge and the consequent damage to appliances in her home occurred because PPL’s field technician reconnected the power incorrectly and informed her that she might have “a problem,” she did not provide any corroborating testimony or any evidence to support her claim.  Id. (citing Tr. at 11‑13).  The ALJ, nonetheless, noted PPL’s testimony that the damages occurred when the distribution wire was impacted by the tree branch and the impact dislodged a neutral bushing at the transformer causing a power surge and the resultant damages to the Complainant’s appliances.  I.D. at 5 (citing Tr. at 33-37, 43).  The ALJ further noted PPL’s testimony that the event that caused the outage and subsequent damage to the Complainant’s appliances was the result of a wind storm and not due to any failure on the part of PPL.  I.D. at 5.
 
In light of the above, the ALJ dismissed the Complaint based on the Complainant’s failure to prove by a preponderance of the evidence that PPL failed to provide adequate, efficient, safe, and reasonable service, or that PPL violated any provision of the Code or Commission Regulations.  Id.

Exceptions and Replies

We note at the outset that the Complainant’s Exceptions Complainant are not in strict compliance with Section 5.533(b) of our Rules of Administrative Practice and Procedure, 52 Pa. Code § 5.533(b), which provides that:

(b) An exception shall be stated in specific, numbered paragraphs, identify the finding of fact or conclusion of law to which exception is taken and cite relevant pages of the decision. Supporting reasons for the exception shall follow a specific exception.

Nevertheless, particularly because the Complainant is appearing pro se, we will accept the Exceptions as filed pursuant to Section 1.2(a) of our Regulations, 52 Pa. Code § 1.2(a), in order to secure a just, speedy and inexpensive determination.

Any issue or Exception that we do not specifically address has been duly considered and will be denied without further discussion.  It is well settled that we are not required to consider, expressly or at length, each contention or argument raised by the parties.  Consolidated Rail Corporation v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); see also, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).

		In her Exceptions, the Complainant disputes the ALJ’s Finding of Fact No. 5,[footnoteRef:5] arguing that the tree that caused the outage was not on her property but was on a property located about five homes from her property.  The Complainant reiterates her contention that the PPL crew informed her that her property had a wrong reconnection.  The Complainant believes the wrong reconnection caused the damages in her home because her property and her neighbor’s property were the only two affected homes connected to the transformer on the pole in question.  The Complainant also believes the lapse of time and inaccurate facts may have led to the ALJ’s inaccurate decision.[footnoteRef:6]  Exc. at 1. [5: 	Finding of Fact No. 5 states “the outage was caused by a tree limb across a distribution line that was on Complainant’s property, but which was not in PPL’s right-of-way.” I.D. at 3 (citing Tr. at 30-32).]  [6: 	Attached to the Exceptions was a copy an email exchange between the Complainant and the neighbor that was affected by the outage.  In the email, the neighbor indicated that only his garage door opener and coffee maker were damaged by the outage.] 


In Reply, PPL agrees with the ALJ’s decision.  According to PPL, the record evidence supports the ALJ’s Findings of Fact and Conclusions of Law that the Complainant failed to meet her burden of proof in this case.  PPL avers that while its witnesses provided substantial and persuasive testimony as to what led to the damages within the Complainant’s home, the Complainant, on her part, failed to provide any proof to support her allegations that the actions of PPL’s crew caused the damage to her properties.  R. Exc. at 1-2.  In particular, PPL asserts that although the Complainant claims an unidentified PPL crew member told her the power surge that damaged her properties may have been caused by PPL’s improper reconnection of her wires, she did not provide any evidence to support her claims.  PPL notes it provided sufficient evidence to confirm that the surge occurred prior to the reconnection of the Complainant’s line by PPL.  PPL argues the power surge that caused the outage occurred contemporaneously with the dislodging of the neutral bushing and not after the reconnection.  PPL, therefore, objects to the Complainant’s claim that the power surge was caused by the actions of its repairmen.  Id. at 3 (citing Tr. at 33-37).

Additionally, PPL reiterates its argument that it had no legal right or obligation to trim or cut the tree that caused the outage because it was not located in PPL’s right-of-way.  PPL also disputes the Complainant’s assertion that trimming of the tree would have prevented the outage.  PPL avers that even when there is proper vegetation management, storms and other high wind-related events can cause tree branches to fall and come in contact with PPL equipment.  According to PPL, because this situation was an act of nature, it did not violate any Statute or Commission Regulations.  R. Exc. at 3.

Disposition

Upon consideration of the record evidence in this proceeding, we will deny the Complainant’s Exceptions and adopt the ALJ’s Initial Decision.  The Complainant in this case claims the damages to her appliances were caused by a power surge that occurred after PPL’s repairmen incorrectly reconnected her electric service after an outage in her home on May 15-16, 2014.  Tr. at 11-12, 17-18.  The Complainant also faults PPL for failing to trim or cut the tree whose falling branch was responsible for the outage.  Id. at 18-20, 21-24.

PPL, on the other hand, avers that the impact of the branch that fell on the wire during the windstorm dislodged a neutral bushing at the transformer that serves the Complainant’s home.  PPL states that the damage to the Complainant’s appliances may have been caused by an immediate power surge up to 240 volts into the Complainant’s 120 volt-rated appliances when the neutral bushing was displaced from the transformer.  Tr. at 30-32, 34, 36-37.  

Additionally, PPL contended that the tree which caused the outage was on the Complainant’s property and not in PPL’s right-of-way and so PPL had no legal right or obligation to trim or cut down the tree.  Id. at 31-32.  PPL further indicated that the damage on the appliances was the result of lack of a working neutral line or grounding on the Complainant’s property.  PPL avers that grounding on the Complainant’s property is the responsibility of the customer and that there is no record that the Complainant conducted the grounding work.  PPL argues that the Complainant’s failure to hire an electrician to perform the grounding work on her property contributed to the damage to her appliances.  Id. at 40, 51-52.  Finally, PPL stated that because the outage which caused the damage to the Complainant’s appliances was not caused by a faulty PPL equipment but rather, by an act of nature, PPL does not believe it provided unreasonable or unsafe service and should not be held liable or responsible for the damages.  Id. at 36‑37, 52.

Based on our review of the evidence, we agree with the ALJ that the Complainant did not establish by a preponderance of the evidence that PPL failed to provide adequate, efficient, safe, and reasonable service, or that PPL violated any provision of the Code or Commission Regulations in the instant proceeding.  Although the Complainant attributes the damages to her appliances to a faulty reconnection of her service by a PPL repairman following the outage, she has failed to provide any evidence to support or corroborate her claim.  PPL, on the other hand, credibly demonstrated that the power surge that was responsible for damaging the Complainant’s appliances occurred when a neutral bushing came loose from the transformer that served the Complainant’s home when a tree branch fell on the line serving the home.  Additionally, the record shows that the Complainant’s residence did not have a working neutral or working ground.  In this regard, we agree with PPL that the power surge at the Complainant’s property could have been averted if the Complainant had a working neutral or grounding on the Complainant’s side of the property.  PPL noted that the Complainant is the responsible party for ensuring that there is proper grounding on her property; however, PPL records did not show that the Complainant hired an electrician to do the grounding work on her property.  Tr. at 40-41, 51-52.  

We are further persuaded by PPL that contrary to the Complainant’s assertion that the damages were caused by a wrong reconnection, the power surge did not occur after her home was reconnected but rather, immediately after the neutral bushing was dislodged from the transformer that feeds the Complainant’s home.  R. Exc. at 3 (citing Tr. at 33-37).  In considering the above testimonies, it is clear that the Complainant failed to provide any evidence to support her argument that the power surge that caused the damages to her properties occurred after her power was reconnected wrongly by PPL’s repairmen.  PPL’s evidence establishes that “more than likely” the dislodgement of the neutral bushing caused the power surge.  Therefore, we agree with PPL’s explanation that the power surge that damaged the Complainant’s appliances occurred when the tree branch fell on the power line causing the neutral bushing to dislodge from the transformer that feeds the Complainant’s home.

Regarding the Complainant’s contention that questions why the property damage occurred only in her property and her neighbor’s property, we also are persuaded by PPL’s explanation that it occurred because the Complainant’s property and her neighbor’s property were the only two homes that were fed by the transformer in question.  PPL testified and we agree that because both homes were fed by the same transformer, when the neutral bushing was dislodged from the transformer, it simultaneously affected both lines serving the homes.  Tr. at 34-35.

Based on the record evidence in this case, we do not agree with the Complainant that PPL’s failure to trim the tree caused the outage in her home.  The record demonstrates that the tree in question is on the Complainant’s property and outside of PPL’s right-of-way.  Therefore, the record does not support liability on the part of PPL under the Code or Commission Regulations.  West Penn Power v. Pa. PUC.  


In light of the foregoing discussion, we concur with the ALJ’s analysis and conclusions, as well as his decision to dismiss the Complaint based on the Complainant’s failure to carry her burden of proving that PPL failed to provide adequate, efficient, safe, and reasonable service, or that PPL violated any provision of the Code or Commission Regulations.  Accordingly, we shall deny the Complainant’s Exceptions and adopt the ALJ’s Initial Decision.

Conclusion

Based on our review of the Exceptions, the Initial Decision, and the record in this proceeding, we shall deny the Exceptions of Bronwyn A. Fischer, and adopt the ALJ’s Initial Decision; THEREFORE,

IT IS ORDERED:

1. That the Exceptions of Bronwyn A. Fischer, filed on January 27, 2017, to the Initial Decision of Administrative Law Judge Dennis J. Buckley are denied, consistent with this Opinion and Order.

2. That the Initial Decision of Administrative Law Judge Dennis J. Buckley, issued January 6, 2017, is adopted, consistent with this Opinion and Order.

3. That the Formal Complaint filed by Bronwyn A. Fischer on March 5, 2016, against PPL Electric Utilities Corporation is dismissed in its entirety, consistent with this Opinion and Order.

4. That the proceeding at this docket be marked closed.


[image: ]BY THE COMMISSION,




Rosemary Chiavetta
Secretary

(SEAL)

ORDER ADOPTED: February 8, 2018
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