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OPINION AND ORDER

BY THE COMMISSION:

Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Exceptions of Norbert Sliwinski (Complainant) filed on February 7, 2017, to the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Jeffrey A. Watson, issued on January 17, 2017, relative to the above-captioned proceeding.[footnoteRef:1]  Duquesne Light Company (Duquesne or the Company) filed Replies to Exceptions on March 20, 2017.[footnoteRef:2]  For the reasons stated below, we shall grant the Complainant’s Exceptions to the extent that he is requesting a hearing, reverse the ALJ’s Initial Decision and return this matter to the Office of Administrative Law Judge (OALJ) for such proceedings as may be necessary. [1: 	On February 7, 2017, the Commission’s Secretary’s Bureau issued a Secretarial Letter to the Parties stating, in part, that the Complainant’s Exceptions did not contain a certificate of service or other indication that the Respondent was served with the Exceptions.  Thus, the Secretary’s Bureau enclosed a copy of the Exceptions and notified the Respondent that any Replies to Exceptions would be due by February 17, 2017.]  [2: 	On February 15, 2017, Duquesne filed a letter requesting a thirty-day extension of time to file its Replies in consideration of a recent Commonwealth Court decision.  Duquesne indicated that Mr. Sliwinski had given his consent to this request.] 


History of the Proceeding

On July 22, 2016, the Complainant filed a Formal Complaint (Complaint) against Duquesne with the Commission asserting that he is opposed to the installation of a smart meter at his residence.  The Complainant averred, inter alia, that these meters have not undergone any long-term testing, or environmental studies to determine their safety.  The Complainant further averred that studies that have been completed have shown that pulsed radiation as produced by smart meters can, and have caused serious health problems, and that studies have linked the biological effects to RF[footnoteRef:3] radiation exposure, including increased cancer risk, damage to the nervous system, adverse reproductive effects, DNA damage, and other issues.  According to the Complainant, both he and his wife are senior citizens and are therefore in the target group of the biological effects of HFR.[footnoteRef:4]  In conclusion, the Complainant stated that since it has been shown that smart meters are not safe, he is against the exchange of his current meter and does not grant permission to Duquesne for the installation of a smart meter.  See attachment to Complaint. [3: 	The Complainant did not define the acronym “RF” in his Complaint.  However, in the context of his Complaint, it appears that he is using “RF” for the term “Radio Frequency.”]  [4: 	The Complainant did not define the acronym “HRF” in his Complaint.  However, he did define “HFR” as “High Frequency Radiation” in his Exceptions.  Exc. at 2.] 


	On August 23, 2016, Duquesne filed an Answer and New Matter (Answer) to the Complaint, accompanied by a Notice to Plead.  In the Answer, Duquesne denied all material allegations in the Complaint stating that Mr. Sliwinski may not opt out of the Company’s smart meter program.  Duquesne asserted that the Company is required by state law to install smart meters throughout its service territory, but points out that a smart meter has not yet been installed at the Complainant’s residence.  Furthermore, Duquesne denied that once installed, a smart meter would have an adverse impact on the health or safety of the Complainant and his family.  Answer at 1.

		Duquesne further averred that in accordance with Act 129 of 2008 (Act 129), the Company filed a smart meter procurement and installation plan with the Commission, which was approved on May 6, 2013, at Docket No. M-2123948.  Duquesne pointed out that pursuant to this plan, the Company is in the process of upgrading its metering infrastructure and will replace approximately 600,000 existing electric meters with new, digital models.  Duquesne explained that the Complainant may not opt out of the Company’s Commission-approved smart meter program.  Answer at 2-4.

		In its New Matter, Duquesne asserted that the Commission has ruled that “[t]he use of the word ‘shall’ in the statutes indicates the General Assembly’s direction that all customers will receive a smart meter.”  New Matter, citing Evans v. PECO Energy Company, Docket No. C-2013-2368477 (Order entered December 19, 2013) (Evans).  Further, Duquesne explained that in its Smart Meter Procurement and Installation Implementation Order, Docket No. M-2009-2092655 (Order entered June 24, 2009), the Commission stated that it “. . . believes that it was the intent of the General Assembly to require all covered EDCs to deploy smart meters system-wide when it included a requirement for smart meter deployment ‘in accordance with a depreciation schedule not to exceed 15 years.’”  As such, Duquesne asserted that there is no provision in the statute that allows customers to “opt out” of smart meter installation as the Complainant requests.  Therefore, Duquesne requested that the Commission deny the Complaint and dismiss it with prejudice.  Answer at 4-6.

		Also, on August 23, 2016, Duquesne filed Preliminary Objections to the Complaint, accompanied by a Notice to Plead.  In its Preliminary Objections, Duquesne averred that the Complaint should be dismissed under our Regulation at 52 Pa. Code § 5.101(a)(4) for legal insufficiency.  In its Preliminary Objections, Duquesne reiterated that Act 129 directed the Company to file a smart meter procurement and installation plan with the Commission, which it did.  Duquesne stated that the said plan was approved by the Commission on May 6, 2013.  According to Duquesne, by planning to install a smart meter at the Complainant’s residence, the Company is complying with the Commission’s directives, which renders the Complaint legally insufficient.  Preliminary Objections, citing Campisi v. PECO Energy Company, Docket No. C-2014-2434501 (Order entered September 3, 2014) (Campisi).  Duquesne also cited numerous Commission orders providing that there is no provision in the Code, the Commission’s Regulations or Commission Orders that permits a customer to opt out of having a smart meter installed on his or her premises.[footnoteRef:5]  Duquesne asserted that in light of Commission precedent wherein the Commission routinely dismisses as legally insufficient cases such as the instant Complaint filed by customers who oppose the installation of smart meters, its installation of smart meters is consistent with, and not a violation of the Code, Commission Regulations and Orders.  As such, Duquesne asserted that the Complaint is legally insufficient and must be dismissed in accordance with Commission precedent without a hearing.  Preliminary Objections at 1-5. [5: 	See Evans; Francis v. PECO Energy Company, Docket No. C-2014-2451351 (Order entered August 20, 2015); Povacz v. PECO Energy Company, Docket No. C-2012-2317176 (Order entered January 24, 2013).] 


On September 6, 2016, the Complainant filed a reply to the New Matter wherein he stated that he is still not “opting in” to have a smart meter installed as he claims that there is no federal mandate that requires a smart meter to be installed.  The Complainant asserted that no one can be forced to comply with an unrevealed contract between private corporations, and to which one was never a party and had no knowledge.  According to the Complainant, the consumer must be offered the smart meter or request a smart meter and opt in.  Mr. Sliwinski further averred that smart meters have not been approved by the federal government’s own Underwriters Laboratory.  The Complainant opined that there are hundreds, if not thousands, of case histories of smart meters exploding, catching fire and emitting high levels of HF radiation making people ill.  The Complainant also attached summaries of several case histories which occurred in Pittsburgh with Duquesne’s own customers.  Complainant Reply at 1.

	On October 7, 2016, ALJ Watson issued an Interim Order Denying Preliminary Objections of Duquesne.  In this Order, the ALJ found that based upon the allegations raised in this matter, a hearing in this case would not be a fruitless exercise and therefore is necessary in the public interest.  According to the ALJ, the Complainant raised material questions of fact that would be best addressed at a hearing affording the Parties an opportunity to be heard in this proceeding.  In finding that a hearing would be in the public interest, the ALJ denied Duquesne’s Preliminary Objections.  Interim Order at 1-5.

		On November 15, 2016, Duquesne filed a Motion for Judgment on the Pleadings (Motion) accompanied by a Notice to Plead.  See 52 Pa. Code § 5.102.  In its Motion, Duquesne stated that the Complainant does not allege that a smart meter is installed at his property, or that he is currently suffering any adverse health effects associated with the installation of a smart meter.  Further, Duquesne asserted that the Complaint should be dismissed because the Complainant cannot show that Duquesne violated the Code or the Commission’s Regulations or Orders.  Motion at 1- 9.  The Complainant did not file a responsive pleading to Duquesne’s Motion.

		In his Initial Decision issued on January 17, 2017, the ALJ granted the Motion and dismissed the Complaint with prejudice.  As previously noted, the Complainant filed Exceptions to the Initial Decision on February 7, 2017.[footnoteRef:6]  Duquesne filed Replies to Exceptions on March 20, 2017, upon requesting a thirty day extension to file. [6: 		We acknowledge that the Complainant’s Exceptions do not strictly conform to 52 Pa. Code § 5.533(b), which requires each exception to “be numbered and identify the finding of fact or conclusion of law to which exception is taken and cite relevant pages of the decision.”  However, we will consider the Exceptions as filed in order to secure a just, speedy, and inexpensive determination in this proceeding, consistent with 52 Pa. Code § 1.2(a).] 


Discussion

Initially, we note that any issue or Exception that we do not specifically delineate shall be deemed to have been duly considered and denied without further discussion.  It is well-settled that the Commission is not required to consider expressly or at length each contention or argument raised by the parties.  Consolidated Rail Corp. v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984). 

	In his Initial Decision, ALJ Watson made ten Findings of Fact and reached three Conclusions of Law.  I.D. at 2-3, 9-10.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.

Legal Standards

The Commission’s Rules of Practice and Procedure regarding judgment on the pleadings are as follows:

§ 5.102.  Motions for summary judgment and judgment on the pleadings.

(a)  Generally.  After the pleadings are closed, but within a time so that the hearing is not delayed, a party may move for judgment on the pleadings or summary judgment.  A motion must contain a notice which states that an answer or other responsive pleading shall be filed within 20 days of service of the motion.

(b)  Answers.  An answer to a motion for judgment on the pleadings or summary judgment, including an opposing affidavit or verification to a motion for summary judgment, may be filed within 20 days of the date of service of the motion.  The answer to a motion for summary judgment may be supplemented by depositions, answers to interrogatories, or further affidavits and admissions.

*	*	*

(d)  Decisions on motions.

   (1) Standard for grant or denial on all counts.  The presiding officer will grant or deny a motion for judgment on the pleadings or a motion for summary judgment, as appropriate.  The judgment sought will be rendered if the applicable pleadings, depositions, answers to interrogatories and admissions, together with affidavits, if any, show that 
there is no genuine issue as to a material fact and that the moving party is entitled to a judgment as a matter of law.


52 Pa. Code § 5.102.

Judgment on the pleadings is similar to a motion for summary judgment.  Judgment on the pleadings should only be granted when the right to relief is clear and free from doubt.  Judgment on the pleadings is appropriate only upon acceptance of the material facts asserted in the non-moving party's pleading.  See Chester Water Auth. v. Pa. PUC, 581 Pa. 640, 868 A.2d 384 (2005), citing Travelers Cas. & Sur. Co. v. Castegnaro, 565 Pa. 246, 251, 772 A.2d 456, 459 (2001).  In determining the absence of a genuine issue of material fact, the Commission must take the view of the evidence most favorable to the non-moving party and resolve any doubts against the entry of the judgment.  Day v. Volkswagonwerk Aktiengesellschaft, 464 A.2d 1313, 1316 (Pa. Super. Ct. 1983).

ALJ’s Initial Decision

The ALJ initially stated that, viewing the Complaint in the light most favorable to the Complainant, the Complainant does not want a smart meter installed at his residence for the reasons stated in his Complaint.  The ALJ found that accepting these alleged facts as true for the purpose of disposing of the Motion, the Complainant failed to allege that Duquesne violated the Code, a Commission Order, or Regulation.  On this basis, the ALJ determined that Duquesne is entitled to judgment as a matter of law.  I.D. at 5-6.

The ALJ reasoned that Duquesne was complying with Act 129 and that dismissal of the Complaint is consistent with prior Commission decisions.  Additionally, the ALJ stated that the instant case is distinguishable from the Commission’s determination in Susan Krieder v. PECO Energy Company, Docket No. P-2015-2495064 (Order entered September 3, 2015) (Krieder).  According to the ALJ, because the Complainant did not allege that Duquesne installed a smart meter at his residence and did not allege that he suffered specific health symptoms resulting from the installation of a smart meter, Krieder is not applicable to this case.  I.D. at 6.

Next, the ALJ stated that in the instant case, Duquesne bears the burden of demonstrating that there is no genuine issue of material fact and that it is entitled to judgment as a matter of law.  52 Pa. Code 5.102(d)(1).  The ALJ found that Duquesne had satisfied this burden and that the Complaint should be dismissed.  I.D. at 6.

The ALJ also cited to numerous cases in which the Commission has upheld the installation of smart meters and the imposition of smart meter charges on customers’ bills by dismissing complaints opposing installation of smart meters and imposition of smart meter charges on the basis of legal insufficiency.[footnoteRef:7]  The ALJ found that these cases control the outcome of this proceeding.  The ALJ explained that Act 129 and the Commission’s Orders authorize Duquesne to develop and implement a smart meter procurement and installation plan, and to impose a smart meter charge on its customers to pay for the development, implementation, procurement and installation of the plan.  Further, Act 129 and the Commission’s Orders do not allow a customer to opt out of having a smart meter installed.  Under these circumstances, the ALJ concluded that the Complainant has not set forth in his Complaint any act by the Company that violates a statute or a Commission Regulation or Order.  As such, the ALJ sustained Duquesne’s Motion and dismissed the Complaint with prejudice.  I.D. at 8-10. [7: 		See, Negley v. Metropolitan Edison Company, Docket No. C-2010-2205305 (Order entered March 3, 2011); Lutherschmidt v. Metropolitan Edison Company, Docket No. C-2010-2200353 (Order entered March 25, 2011); Corbett v. Pennsylvania Power Company, Docket No. C-2011-2219898 (Order entered May 27, 2011); Jones v. Metropolitan Edison Company, Docket No. C-2011-2224380 (Order entered June 28, 2011); Griffin v. Metropolitan Edison Company, Docket No. C-2012-2300172 (Order entered July 31, 2012); Brake v. West Penn Power Company, Docket No. C-2013-2367308 (Order entered November 14, 2013); Drake v. Pennsylvania Electric Company, Docket No. C-2014-2413771 (Order entered June 12, 2014); Efaw v West Penn Power Company, Docket No. C-2014-2413744 (Order entered June 12, 2014).] 




Exceptions and Replies

		In his Exceptions, the Complainant first references the ALJ’s Interim Order of October 7, 2016, wherein the ALJ stated that he raised material questions of fact that would be best addressed at a hearing.  Mr. Sliwinski asserts that according to law, a hearing is a proceeding before a court or other decision-making body or officer, such as a government agency or a Parliamentary committee.  The Complainant asserts that he has not heard anything from the Commission regarding a hearing date despite contacting the ALJ directly.  Mr. Sliwinski complains that then he received the January 17, 2017 Initial Decision which dismissed his Complaint without a hearing.  The Complainant states that not being a lawyer, he does not understand the dismissal clause in the Initial Decision that “the utility is not in violation of any relevant Commission statutes, regulation and Orders.”  Exc. at 1.

		Next, the Complainant expresses the following concerns:

I since have researched the PUC and discovered that none of the commissioners nor the administrative law judges have ANY technical background which would qualify them to judge or determine the design or function of the Smart Meter (SM).  With all due respect, pray tell, how can any administrative law judge like Judge Watson arrive at any decision about the SM regarding safety, health and privacy intrusion without having seen one, tested and tried it?  Also having looked at and read the The Office of Administrative Law Judge Operating Procedures Manual, I did not see any qualification requirements for an administrative law judge to pass judgment on whether the operation of a (SM) – which is a very sophisticated piece of electronic equipment – is qualified to pass judgment on issues such as safety, privacy and security.

I did not see a University or Technical education background in any of the present commissioners, which incidentally, are politically appointed positions by the Governor, who in turn, is an elected official paid for by Pennsylvania taxpayers, and as such responsible for the peoples safety, privacy and security – which this EXEPTION is all about.”


Exc. at 1-2.

		The Complainant goes on to reiterate his concerns over the health issues, increasing utility rates, safety issues and privacy issues caused by smart meters.  Mr. Sliwinski asserts that there is plenty of evidence that smart meters have caught fire setting houses and businesses ablaze.  He further asserts that it is an established fact that smart meter technology is a money-making scheme which was “cooked up” in response to the, so called, “Global Warming Alarm.”  The Complainant avers that whether you like it or not, all are subject and are being exposed to the high frequency radiation (HFR) and the constant streaming of your personal data due to the privacy invading smart meter.  In conclusion, the Complainant included summaries and citations for various smart meter related issues, as well as citing to an excerpt from the Pennsylvania Constitution explaining his rights as a citizen of this state.  As such, the Complainant maintains that he does not consent to the installation of a smart meter by Duquesne or any other electricity supplier at any time on his premises citing Pa. Code § 1501, i.e. 66 Pa. C.S.§ 1501.  Exc. at 2-7.

		In its Replies to Exceptions, Duquesne first states that two crucial facts are not in dispute in this matter: (1) a smart meter has not been installed at the Complainant’s residence; and (2) the Complainant has not experienced any health or other effects associated with the installation of a smart meter.  Rather, Duquesne asserts that the Complainant’s sole reason for his Complaint and Exceptions is to opt out of Duquesne’s smart meter installation plan because he fears the possibility that the smart meter may cause safety or health issues if installed.  Duquesne maintains that the Complainant cannot state a violation of any provisions of the Code or of the Commission’s Regulations or Orders, and therefore, the Company is entitled to judgment as a matter of law.  Furthermore, Duquesne asserts that the Commonwealth Court’s recent ruling in Romeo v. Pa. PUC, No. 498 C.D. 2016, 2017 WL 510550 (Cmwlth.) (Romeo), does not undermine the above defenses because the Court did not address them.  Duquesne also notes that neither does Romeo create a new opt-out provision or undermine the Commission’s precedent that a hearing is not required where it would be fruitless.  R. Exc. at 4-5.

		Next, Duquesne asserts that the Complainant cannot proceed to a hearing because he has not shown that he is aggrieved and, thus, he has no standing.  Duquesne opines that the Complainant’s claims are hypothetical and based on pure conjecture as to what he believes may happen if a smart meter is installed at his property.  Duquesne points out that the long-standing, fundamental principles of standing were enumerated by the Pennsylvania Supreme Court in William Penn Parking Garage, Inc. v City of Pittsburgh, 346 A.2d 269 (Pa. 1975) (William Penn).  According to Duquesne, to have standing, the adversely affected or aggrieved party must: (1) have a substantial interest in the subject matter of the litigation; (2) the interest must be direct; and (3) the interest must be immediate and not a remote consequence.  R. Exc., citing William Penn at 283.  Duquesne asserts that a party’s interest is substantial when there is “some discernible adverse effect to some interest other than the abstract interest of all citizens in having others comply with the law.”  Id. citing William Penn at 282.  According to Duquesne, the requirement that the interest be “direct” goes to causation in that “the person claiming to be aggrieved must show causation of the harm to his interest by the matter of which he complains.”  Id. citing William Penn at 284.  Also, Duquesne claims that the interest must also be “immediate” and not “conjectural” or “hypothetical,” the concern being focused on the nature and proximity of the action and injury challenged to the person challenging it.  Id.; R. Exc. at 5-6.

		Duquesne asserts that in this matter, the Complainant cannot meet any of the requirements to establish standing as his interest is not substantial because he does not have a smart meter and is not suffering from any adverse effects from one.  Duquesne posits that the Complainant’s claim is that smart meters are unsafe to the public as a whole, which is the exact type of “abstract interest to all citizens” that the Pennsylvania Supreme Court stated precludes a party from having the requisite standing.  Duquesne then asserts that the Complainant’s claims are not direct because he has not demonstrated any causation between the Company’s smart meters and the safety and health effects cited in his Complaint.  As such, Duquesne opines that there is no causal link between the Complainant’s claims and Duquesne’s smart meters, thereby making his complaints indirect and incapable of conferring standing.  Duquesne also explains that the Complainant’s interest in this case is not immediate as the Company has not installed a smart meter at his house and the Complainant is not suffering from any adverse health conditions from a smart meter.  Instead, Duquesne posits that his concerns are hypothetical and based on the pure conjecture that a smart meter, if installed at his house, might pose a safety risk or cause a future health condition.  According to Duquesne, these abstract, generalized fears of future possibilities are far too speculative to confer standing.  R. Exc. at 6.

		Duquesne further asserts that the Company is entitled to judgment as a matter of law because the Commission already approved its Smart Meter Plan.  As such, Duquesne maintains that by planning to install a smart meter at the Complainant’s residence, the Company is complying with Act 129 as well as the Commission’s express directives.  R. Exc., citing Campisi.  According to Duquesne, the Commission’s approval of the Company’s Smart Meter Plan is prima facie evidence that it is reasonable and in compliance with the law.  Duquesne states that this is significant given the fact that the Complainant has no smart meter because, to establish liability, he would necessarily have to establish that Duquesne’s smart meter practices are unreasonable and unsafe.  According to Duquesne, there is no other way to establish liability under the operative and undisputed facts.  R. Exc. at 7-8.

		Next, Duquesne cites to the Commission’s decision in Robert Wojack v. Pennsylvania American Water Company, C-2015-2484600 (Order entered August 28, 2015), wherein a complainant challenged a utility’s monthly service charge.  Duquesne asserts that the Commission dismissed the complaint as legally insufficient because the monthly service charge at issue was previously approved by the Commission and made part of the utility’s tariff.  Duquesne explains that the Commission found that its approval of the monthly service charge constitutes prima facie evidence of the justness and reasonableness of the rate.  According to Duquesne, to overcome the presumption of reasonableness, a complainant must show a recent and significant change in circumstances, which the complainant in that case failed to allege.  Duquesne opines that the instant case compels the same result as the Complainant has failed to show any change in circumstances since the Commission’s approval of Duquesne’s Smart Meter Plan.  Therefore, Duquesne posits that judgment on the pleadings in favor of the Company is warranted.  R. Exc. at 9.

		In conclusion, Duquesne asserts that its smart meters are being deployed in compliance with the Commission-approved Smart Meter Plan, and the law does not provide for the Complainant to “opt out” of smart meter installation.  Therefore, Duquesne claims that a hearing would be futile as the Commission cannot grant the Complainant the relief he requests.  Duquesne further reiterates that case law is clear that, if a hearing would be fruitless because the Commission lacks the authority to grant the relief requested, a case may be dismissed without a hearing.  R. Exc., citing 66 Pa. Code § 701; McCarey v. PECO Energy Company, Docket No. C-2015-2503724 (Order entered May 19, 2016).  As such, Duquesne requests that the ALJ’s Initial Decision be affirmed.  R. Exc. at 10.

Disposition

	Upon review, we shall grant the Complainant’s Exceptions, only to the extent that he is requesting a hearing, and reverse the ALJ’s Initial Decision dismissing the Complaint on motion for judgment on the pleadings grounds.  The ALJ correctly acknowledge that in the past, we have granted various preliminary objections and dismissed similar complaints pertaining to smart meters based on legal insufficiency.  However, following the issuance of the Initial Decision in this proceeding, the Commonwealth Court has since provided instruction on the way we should proceed on complaints regarding smart meter installation.  

In Romeo v. Pa. PUC, 154 A.3d 422 (Pa. Cmwlth. 2017) (Commonwealth Court Decision), the Commonwealth Court reversed the portion of the Commission’s decision in Antonio Romeo v. PECO Energy Company, Docket No. C-2015-2479260 (Order entered March 3, 2016) (Romeo) that sustained PECO’s Preliminary Objections and dismissed Romeo’s complaint for legal insufficiency and remanded the matter to the Commission for proceedings on Romeo’s complaint.  The Commonwealth Court stated as follows:

What was before the Commission was PECO’s preliminary objections, in which all factual allegations are taken as true.  Romeo claimed that the smart meters cause safety and fire hazards and have a negative health impact.  Just because he cannot personally testify as to the health and safety effects does not mean his complaint is legally insufficient.  He could make out his claim through the testimony of others as well as other evidence that goes to that 
issue.  Because his complaint was not legally insufficient, the Commission erred in dismissing the complaint.  


Commonwealth Court Decision at 430.

Here, similar to Romeo, Mr. Sliwinski’s Complaint contains allegations about health and safety concerns he has regarding the installation of a smart meter at his home.  Consistent with the Commonwealth Court Decision, we find that Mr. Sliwinski’s Complaint is not legally insufficient and that he should be afforded a hearing on this issue.  Therefore, to the extent that the Complainant is requesting a hearing on his Complaint, we shall grant his Exceptions, reverse the ALJ’s Initial Decision, and return this matter to the OALJ for such proceedings as may be deemed necessary, consistent with this Opinion and Order.

We note that the Commonwealth Court Decision adjudicating the dispute asserted by Mr. Romeo did not address any challenge to the standing of Mr. Romeo to prosecute his complaint as an issue in the case.  Notwithstanding, we find that Duquesne’s assertion of the standing of Mr. Sliwinski to prosecute the concerns which are substantially similar to those raised by Mr. Romeo, in the present Complaint does not alter our conclusion to direct a remand for hearing.

Conclusion

In consideration of the above discussion, we shall: (1) grant the Complainant’s Exceptions, to the extent that he is requesting a hearing on his Complaint; (2) reverse the ALJ’s Initial Decision; and (3) return this matter to the OALJ for such proceedings as may be deemed necessary, all consistent with this Opinion and Order; THEREFORE,

IT IS ORDERED:

1.	That the Exceptions filed by Norbert Sliwinski on February 7, 2017, to the Initial Decision Sustaining Motion for Judgment on the Pleadings and Dismissing Complaint of Administrative Law Judge Jeffrey A. Watson, issued on January 17, 2017, are granted, to the extent that he is requesting a hearing regarding this matter.

2.	That the Initial Decision Sustaining Motion for Judgment on the Pleadings and Dismissing Complaint of Administrative Law Judge Jeffrey A. Watson, issued on January 17, 2017, is reversed, consistent with this Opinion and Order.

3.	That the Motion for Judgment on the Pleadings filed by Duquesne Light Company on November 15, 2016, is denied.

4.	That this matter is returned to the Office of Administrative Law Judge for such proceedings as may be necessary, consistent with this Opinion and Order.

[image: ]						BY THE COMMISSION,


						Rosemary Chiavetta
						Secretary

(SEAL)
ORDER ADOPTED:  February 8, 2018
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