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I. INTRODUCTION 

 

The Petitioner in this proceeding requested approval of a pilot plan that provides 

the service of advance payment to eligible residential customers and applicants.  The provisions 

of the pilot plan required the Petitioner to request waiver of four Commission regulations, all 

regarding standards and billing practices for residential utility service, 52 Pa.Code Chapter 56.  

Although the Petitioner met its burden for waiver of some of the Commission regulations, the 

Petitioner failed to sustain its burden of proof regarding the pilot plan because overall the pilot 

plan failed to meet the public interest standard, and therefore this decision recommends that the 

pilot plan be denied. 

   

II. HISTORY OF THE PROCEEDING 

 

On October 26, 2016, PECO Energy Company (Petitioner or PECO or Company) 

filed a Petition with the Pennsylvania Public Utility Commission (PUC or Commission) for 

approval of a pilot plan for an advance payment program (Plan) and for temporary waiver of 

portions of the Commission regulations that are reflected in the Plan (Petition).  The Plan will 

use PECO’s Advance Meter Infrastructure (AMI) network and the Company’s remote 

connect/disconnect (RCD) capability.  Participants will be required to pay for PECO service in 

advance of receiving it, rather than to receive a bill at the end of a billing period and pay after the 

service and bill are delivered.  

 

Some of the criteria of the Plan are: (1) it is limited to 2,000 residential shopping 

and default service customers; (2) customer participation is voluntary; (3) customers may be 

electric-only or dual-service customers; and (4) customers and applicants may participate 

whether they have a delinquency or not; however, the delinquency cannot be more than $1,500.   

PECO Exhibit JS-1, PECO St. 1 at 4.  

 

Some of the proposed requirements of the Plan are: (1) if customers do not have 

adequate prepaid funds, they will enter a five-day grace period in which PECO will provide 

emergency credit.  PECO St. 1 at 6; (2) if participants fail to provide adequate funds by the end 
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of the five-day grace period, electric service is remotely disconnected. PECO St. 1 at 6; (3) 

communication from PECO to participants is by email or text messaging.  PECO St. at 5; (4) 

participants are required to have Internet or cell phone data service.  PECO St. at 7; (5) 

participants are permitted to return to traditional post-pay service by contacting PECO with said 

request at any time.  PECO St. 1 at 20; (6) only individually metered residential dwellings are 

eligible to participate.  PECO St. at 14-15; (7) participants with an arrearage will have 25% of 

each prepayment applied toward the arrearage with the remaining 75% applied toward future 

usage.  PECO St. 1 at 15-16. 

 

The relevant goals expressed by the Company are: (1) assess customer adoption 

and whether it increases customer satisfaction to have an alternative available; (2) collect data of 

customer usage and payment patterns; (3) assess whether the Plan affects reduction and 

avoidance of delinquencies; (4) assess whether the Plan assists in energy conservation.  Plan at ¶ 

5, and PECO St. 1 at 4. 

 

The Company requested to waive the following Commission regulations for 

operation of the proposed Plan:  

 

(1) 52 Pa.Code § 56.17(3)(i), which requires customers to have an 

annual household income greater than 150% of the Federal poverty 

income guidelines (FPL) and have a delinquency.  The Company 

requested that participants be not only customers but also 

applicants for more diversity of participation. Plan at ¶ 33; 

(2) 52 Pa.Code § 56.17(3)(i), the Company requested that even 

non-delinquent customers and applicants be eligible participants 

for more diversity of participation.  Plan at ¶ 32;  

(3) 52 Pa.Code § 56.17(3)(iii)(B), which requires as a condition of 

participation in a prepay service program the customer to commit 

to the service until the delinquency is retired.  The Company 

asserted that the limitation is an obstacle to participation which can 

be removed to provide flexibility and diversity of participation.  

Plan at ¶ 34; and  

(4) 52 Pa.Code § 56.53(c), which directs that a deposit is to be 

returned or credited to a customer account when certain criteria are 
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met.  The Company requested permission for a deposit to be 

transferred to fund a participant’s account under certain conditions 

for Plan participation to mitigate participants from seeking 

additional funds.  Plan at ¶ 35.  

 

The Company proposed to begin customer enrollment by the 4th quarter of 2017 

through the 1st quarter of 2018.  The duration of the Plan would be no longer than two years 

after the enrollment is completed.  PECO would evaluate the Plan and file a recommendation 

with the Commission regarding the Plan based on its evaluation.  

 

A Notice of the Petition was published in the Pennsylvania Bulletin on 

November 12, 2016.  46 Pa.B. 7232.  The Notice directed comments to be filed with the 

Commission by no later than December 15, 2016, and reply comments to be filed by January 16, 

2017.   

 

On November 15, 2016, Josie B.H. Pickens, Esquire, counsel for Tenant Union 

Representative Network and Action Alliance of Senior Citizens of Greater Philadelphia (TURN) 

filed an Answer to the Petition.  TURN, among other things, opposed any assumption that the 

Plan is in the public interest. 

 

On November 15, 2016, Amy Hirakis, Esquire, counsel for the Office of 

Consumer Advocate (OCA) filed an Answer to the Petition and a Notice of Intervention.  OCA 

asserted, among other things, that whether the Plan is in the public interest must be examined. 

 

On November 15, 2016, Joline Price, Esquire, counsel for the Coalition for 

Affordable Utility Services and Energy Efficiency in Pennsylvania (CAUSE-PA) filed an 

Answer and Petition to Intervene.  CAUSE-PA opposed the Plan and proposed that it be 

reviewed in a litigated proceeding.   

 

On November 16, 2016, TURN filed a Petition to Intervene. 

 



4 

On December 9, 2016, OCA filed a withdraw request for Ms. Hirakis as its 

counsel and filed a Notice of Appearance for Lauren Burge, Esquire as its counsel. 

 

By Notice dated December 16, 2016, an Initial Telephonic Prehearing Conference 

was scheduled for Monday, January 23, 2017.  The Notice assigned the undersigned as the 

presiding officer.  By Prehearing Order dated December 17, 2016, the parties were directed to 

file prehearing memoranda by no later than noon on January 20, 2017.  The prehearing 

memoranda were to provide details regarding issues and proposed procedure for the evidentiary 

hearing.  In compliance with this Order, the following parties filed timely prehearing 

memoranda: 

 

(1) Bureau of Investigation and Enforcement (I&E); 

(2) CAUSE-PA; 

(3) Direct Energy; 

(4) OCA; 

(5) PECO; 

(6) RESA—Retail Energy Supply Association; and 

(7) TURN. 

 

On January 19, 2017, RESA filed a Petition to Intervene.  On January 20, 2017, 

Direct Energy filed a Petition to Intervene.   

 

On January 18, 2017, a Notice of Appearance was filed documenting Gina L. 

Miller, Esquire as the attorney on behalf of I&E. 

 

The Initial Telephonic Prehearing conference convened as scheduled.  All parties 

were present and represented by counsel.  There was no objection to any Petition to Intervene.  

The Petitions to Intervene were granted as confirmed by Order dated January 24, 2017.  

Presented at the prehearing conference was the procedural schedule as developed by the parties. 

The procedural schedule was confirmed by Order dated January 24, 2017.   
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By Hearing Notice dated March 1, 2017, the evidentiary hearings were scheduled 

for August 29-30, 2017, which was established during the discussion at the prehearing 

conference.     

 

By electronic mail (email) on March 6, 2017, counsel for PECO requested a brief 

extension to submit the Petitioner’s direct testimony.  The extension was granted and confirmed 

by Order dated March 7, 2017.   

 

Two public input hearings were held on April 24, 2017, at 10:00 a.m. and 6:00 

p.m. in Philadelphia.  A total of 19 people testified at these public hearings with no person 

testifying to approve the proposed plan.  Tr. 51-136, 152-171. 

 

By Motion dated May 4, 2017, counsel for I&E requested a telephonic conference 

for discovery and procedural matters.  By Notice dated May 4, 2017, a telephonic conference 

was scheduled for May 9, 2017. 

 

The telephonic conference convened as scheduled.  Minor changes were made to 

the due dates of testimony; however, the evidentiary hearing remained unchanged.  An Order 

dated May 9, 2017, confirmed the altered dates for the testimony but confirmed the evidentiary 

hearing date as unchanged.  

 

On May 24, 2017, a Notice of Entry of Appearance was filed by Karen O. Moury, 

Esquire on behalf of RESA and on the same date Ms. Moury filed a Notice of Entry of 

Appearance on behalf of Direct Energy. 

 

On July 5, 2017, a Joint Petition for Protective Order was filed by counsel for 

OCA on behalf of OCA, RESA, I&E, PECO, Direct Energy, CAUSE-PA, and TURN.   

 

By Order dated July 6, 2017, the Petition for Protective Order was granted.   
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An evidentiary hearing was held on August 30, 2017.  The parties agreed to 

stipulate to the admission of the pre-filed testimony.  All parties sponsored testimony except 

Direct Energy.  The following documents were admitted into the record: 

 

CAUSE-PA 

St. 1 (Direct of Mitchell Miller and Appendices); 

St. 1-R (Rebuttal of Mr. Miller and Appendices); 

St. 1-SR (Surrebuttal of Mr. Miller); 

Hearing Ex. 1 (PECO Responses to CAUSE-PA Interrogatories); 

Hearing Ex. 2 (PECO Responses to I&E Interrogatories); and 

Hearing Ex. 3 (RESA Response to CAUSE-PA Interrogatories). 

 

I&E 

St. 1 (Direct of Brenton Grab with Exhibit); 

St. 1-R (Rebuttal of Mr. Grab); and 

St 1-SR (Surrebuttal of Mr. Grab). 

 

OCA 

St. 1 (Direct of John Howat with Exhibits); 

St. 1-R (Rebuttal of Mr. Howat); 

St. 1-S (Surrebuttal of Mr. Howat with Exhibits); 

Hearing Ex. 1 (PECO Responses to OCA Interrogatories); and 

Hearing Ex. 2 Proprietary (RESA Responses to OCA Interrogatories). 

 

PECO 

St. 1 (Direct of Jude Scarpello with Exhibit); 

St. 1-R (Rebuttal of Mr. Scarpello); 

St. 1-REJ (Rejoinder of Mr. Scarpello with Exhibits); 

St. 2 (Direct of James Reiley); 

St. 2-R (Rebuttal of Mr. Reiley); and 

St. 3 (Rebuttal of Mark Kehl). 

 

RESA 

St. 1 (Direct of Norman Levine); 

St. 1-R (Rebuttal of Mr. Levine); and 

St. 1-SR (Surrebuttal of Mr. Levine). 

 

TURN 

St. 1 (Direct of Harry Geller); 

St. 1-R (Rebuttal of Mr. Geller); 

St. 1-SR (Surrebuttal of Mr. Geller); and 

Hearing Ex. 1 (PECO Responses to TURN Interrogatories). 
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Main briefs were timely filed by CAUSE-PA, I&E, OCA, PECO, RESA and 

TURN on October 17, 2017.  Reply briefs were timely filed on November 8, 2017, by CAUSE-

PA, I&E, OCA, PECO, RESA and TURN.  Direct Energy did not brief this matter.   

 

The record consists of a transcript with 206 pages of transcribed testimony, the 

abovementioned statements and exhibits listed, six main briefs, and six reply briefs.  The record 

concerning the evidentiary hearing closed upon receipt of the reply briefs on November 8, 2017.    

 

On November 29, 2017, Kadeem Morris, Esquire, filed an Entry of Appearance 

on behalf of CAUSE-PA.  This matter is ripe for recommended decision. 

 

III. PUBLIC INPUT HEARINGS 

 

The first public input hearing was held on April 24, 2017, at 10:00 a.m., 801 

Market Street in Philadelphia on the 6th Floor in the Betsy Ross conference room.  Fifteen 

people testified at the first public input hearing.  The second public input hearing was held on 

April 24, 2017, at 6:00 p.m., First District Plaza, 3801 Market Street in Philadelphia on the 3rd 

floor in the Grand Ballroom.    Four people testified at the second public input hearing.  The 

public input testimony is found in the transcript at pages 38 through 172.    

 

1. Director of City Engagement for City Council, Lance Haver opposed the 

Plan.  He testified that customers can prepay now without the Plan.  He did not find that the Plan 

was in the public interest as its only benefit is ease to shut-off service which solely benefits the 

Company.  The benefits of pre-paid meters already exist without the Plan.  Tr. 70-73. 

 

2. Director of Community Development for Councilwoman Blackwell, 

Paulette Adams1 requested more detail in the Plan to help educate the constituents.  Ms. Adams 

testified that persons need to be able to make knowledgeable decisions if they have subsidized 

housing, for example Philadelphia Housing Authority, where housing and utility service have 

                                              
1  There was no objection to the admission of this statement.  The statement is relevant and material in 

compliance with 52 Pa.Code § 5.401 regarding admissible evidence. 
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contingent links.  She questioned whether the Plan is applicable to landlords and if so, how the 

Plan affects tenants.  She also questioned how the Plan protects residents who have a life 

changing circumstance.  She stated that there was not enough detail to market the Plan to the 

residential customer.  Tr. 158-64. 

 

3. Glen Forster, Univ. of Penn. Law student, on behalf of Councilwoman 

Helen Gym2 stated the Plan would require participants to delay or relinquish consumer 

protections vital to the essentials of heat, safety and health.  Participants would lose the ability to 

quickly enter into a payment arrangement.  Mr. Foster questioned how medical emergencies are 

to be addressed under the Plan, but stated participants run the risk of less expediency than the 

medical certificate protection affords.  Mr. Foster stated that Plan participants will forfeit the 

protection of not being disconnected in winter even if eligible for said protection under 

traditional, post-pay service.  Tr. 59-61.  

 

4. Markita Morris is Sr. Vice-President and general counsel of Clarifi in 

Philadelphia.  Clarifi is a non-profit entity serving residents in Philadelphia and the counties 

surrounding Philadelphia (Bucks, Chester, Delaware and Montgomery) by providing financial 

counseling in the Department of Housing, Urban Development.  Tr. 67.  Ms. Morris expressed 

that there is no specific consumer benefit in exchange for exposing consumers to more risk and 

less consumer protections under the Plan than with traditional, post-pay service.  Tr. 67-69. 

  

5. Citizen Testimony 

 

The consistent complaint from the witnesses was that the Plan fails to provide 

consumer protections in various circumstances resulting in consumer disconnection compared 

with the same circumstances with safeguards in place for traditional post-pay service. Tr. 63-65, 

74-78, 79-82, 83-86, 87-90, 91-95.   

 

                                              
2  There was no objection to the admission of this statement.  The statement is relevant and material in 

compliance with 52 Pa.Code § 5.401. 
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Citizens also testified that the Plan does not offer similar safeguards as traditional 

post-pay service for participants with known medical conditions and fixed incomes.  Tr. 51-57, 

122-23, 152-157. 

 

College students who participate in the Plan are at greater risk of losing service if 

they experience hardship.  There are no safeguards for life changing circumstances for 

consumers who participate in the Plan.  Tr. 164-68. 

 

There were concerns that low-income participants lose protections under the Plan 

that would have had under traditional post-pay service.  Tr. 87-90.  Also, there was no mention 

of prepared materials to educate low-literacy or non-English populations for understanding the 

risks of participation in Plan. Tr. 79-82.  There was further concern for persons of the special 

needs populace having diminished safeguards for health and safety if they participate in Plan.  

Tr. 117-20.  People voiced the need for materials and means of operation to be in place so that 

participants can make an informed decision to shed protection.  Id.  Citizens wanted PECO to 

ensure reliability of their disconnection technology.  Tr. 121-22.     

 

IV. FINDINGS OF FACT 

 

1. PECO is a distribution company of electric and gas in Pennsylvania under 

the jurisdiction of the Commission. 

 

2. PECO proposes to implement a pilot where residential participants prepay 

for service which uses the AMI network.  Exhibit JS-1 at ¶ 3, PECO St. 1 at 3-4.    

 

3. The participants of the Plan are voluntarily participating and load funds 

into their account prior to receiving utility service.  PECO St. 1 at 5. 

 

4. If an account balance is only sufficient for payment of five days of usage, 

the participant will receive notice by either text messaging or email from PECO to increase 

funds.  PECO St. 1 at 5. 
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5. If an account balance reaches $0.00, PECO will continue to provide 

service for a grace period of five days during which time additional notices will be sent to the 

participant.  PECO St. 1 at 6, 18-19. 

 

6. If a participant does not re-load his account with additional funds by the 

end of the five-day grace period, service to the account will be remotely discontinued.  PECO St. 

1 at. 6. 

 

7. By participating in the Plan, the participant agrees that the remote 

disconnection of service is a discontinuance as defined by the Commission’s regulations and not 

a termination.  PECO St. 1 at 6-7. 

 

8. PECO plans to reinforce the difference between “discontinuance” and 

“termination” during its outreach and enrollment of participants.  PECO St. 1 at 7. 

 

9. A condition of participation in the Plan is to have access to a smart phone 

with a data plan or the Internet because all communication to participants from PECO will be by 

electronic means.  PECO St. 1 at 7. 

 

10. A monthly surcharge will be allocated on a daily basis to the account, so 

the surcharge will be 1/30th of the monthly service charge.  PECO St. 1 at 8. 

 

11. The proposed Plan enables a participant to use funds from a deposit (if a 

deposit was or is to be secured for service) to fund a participant’s account   PECO St. 1 at 8, 21. 

 

12. The proposed Plan is available for both gas and electric service residential 

customers and applicants.  PECO St. 1 at 11. 

 

13. For dual commodity (gas and electric) participants, all funds will be 

assessed towards gas service usage until paid in full, then any remaining dollars will be applied 

to electric service usage.  PECO St. 1 at 11. 
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14. Any delinquency for dual commodity participants will be first on electric 

service and if delinquency remains after the 5-day grace period, the result is termination of 

electric service first, rather than gas service.  PECO St. 1 at 11-12. 

 

15. Shopping customer status does not prohibit participation in the Plan.  

PECO St. 1 at 12. 

 

16. Applicants may volunteer to participate in the Plan.  PECO St. 1 at 12. 

 

17. Applicants can avoid having to provide a credit deposit by enrolling in the 

Plan or stated differently, participants are not required to make credit deposits.  PECO St. 1 at 

12, 22. 

 

18. The proposed Plan will accept volunteers with delinquencies of no more 

than $1,500.00.  PECO St. 1 at 13. 

 

19. Volunteers with income at or below 150% of the FPL are not eligible for 

the Plan.  PECO St. 1 at 13. 

 

20. PECO will inquire about the income level of each volunteer to participate 

in the Plan and if the result of the inquiry is an income at or below 150% of the FPL, then the 

volunteer will be informed that they are not eligible to participate.  PECO St. 1 at 14. 

 

21. Only individually-metered residential dwellings will be eligible to 

participate in the Plan.  PECO St. 1 at 14. 

 

22. PECO will review the records of all volunteers and if any account is a 

commercial account or is otherwise not an individually-metered residential dwelling, the 

volunteer will not be eligible to participate in the Plan.  PECO St. 1 at 15. 

 



12 

23. The landlord tenant protections as found at 66 Pa.C.S. § 1521 et seq. 

remain applicable to the electric and gas services received while participating in the Plan.  PECO 

St. 1 at 15. 

 

24. Regarding delinquencies while participating in the proposed Plan, 

volunteers that have delinquencies will have prepayments assessed as follows: 25% to the 

delinquency; 75% for the payment toward future usage; and the allocation is to be viewed as the 

payment arrangement of the volunteer.  PECO St. 1 at 15-16. 

 

25. Any participant at their discretion can switch to standard, traditional, post-

pay service if they are not satisfied with the Plan at any time.  PECO St. 1 at 16, 20. 

 

26. To revert to standard, traditional, post-pay service, the participant must 

call PECO and request to do so.  PECO St. 1 at 17. 

 

27. If the account is delinquent at the time of the requested reversion, PECO 

will follow its normal credit and collection procedures, including issuing normal termination 

notices before termination of the account.  PECO St. 1 at 17. 

 

28. If the account has a credit at the time of the requested reversion, the credit 

balance will be applied to the next month’s service bill; however, the customer may obtain a 

refund of the credit but must specifically request it.  PECO St. 1 at 17. 

 

29. Once a participant leaves the Plan they will not be eligible to re-enter the 

Plan during its pilot stage.  PECO St. 1 at 17. 

 

30. Volunteers for the Plan must have an AMI meter to participate.  PECO St. 

1 at 17-18. 

 

31. If a volunteer for the Plan does not have an AMI meter or if the meter does 

not have remote connect/disconnect capability, then the participant must agree to the installation 
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of an AMI meter with remote connect/disconnect functionality as a condition to be eligible for 

the Plan.  PECO St. 1 at 18. 

 

32. If a participant uses online payment technology to fund their account, 

PECO expects to make credits available effective immediately upon verified receipt of 

prepayment, but no more than five days from receipt.  PECO St. 1 at 18. 

 

33. In compliance with 52 Pa.Code § 56.17(3)(iii)(D), each participant to the 

Plan by participating agrees that failure to renew the credits by making prepayment for additional 

service constitutes a request for discontinuance of service under 52 Pa.Code § 56.72(1).  PECO 

St. 1 at 19. 

 

34. The phrase “discontinuance of service” refers to a consensual shut-off and 

therefore a utility customer has requested that service end as used in PUC regulation at 52 

Pa.Code § 56.72.  I&E St. 1 at 8-9. 

 

35. The term “termination” refers to a cessation of service without customer 

consent as used in PUC regulation at 52 Pa.Code § 56.81.  I&E St. 1 at 9. 

 

36. By referring to the disconnection of non-payment as a discontinuation of 

service, the procedures that apply to termination of service are not applicable.  I&E St. 1 at 9, 

TURN St. 1 at 14-16. 

 

37. PECO’s procedures for disconnect will not prevent a participant’s 

unexpected disconnection of service where the participant has chosen email notification 

exclusively and is not monitoring email, but the participant’s email is not full or in a status to 

cause an undeliverable message.  I&E St. 1 at 20. 

 

38. Termination procedures were put in place to protect the consumer.  I&E 

St. 1 at 9-11. 
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39. Eliminating customers’ termination protection will increase the safety risk 

to customers and the public, and decrease the benefits for customers.  I&E St. 1 at 11, TURN St. 

1 at 9-10.  

 

40. “Discontinuance” of service under the proposed Plan has a different set of 

protections and rights than if the participant had remained as a standard service customer, and 

therefore, the participant’s participation in the Plan must be “a fully-informed” decision to know 

the protections and rights under the Plan and those lost by participating in the Plan.  PECO St. 1 

at 19. 

 

41. If a participant discovers that the discontinuance approach does not 

provide the protections they need or is not otherwise to their liking, they can return to standard, 

traditional, post-pay service by calling PECO and making said request.  PECO St. 1 at 20. 

 

42. If a participant is in a medical situation, they should call PECO and 

request to be removed from the Plan and revert to standard, traditional, post-pay service, which 

will be done immediately.  PECO St. 1 at 20. 

 

43. A reversion for a participant in a medical situation will allow the now 

traditional post-pay service customer to access medical certificate protections.  PECO St. 1 at 20. 

 

44. The Plan adds an additional and potentially time-consuming step for 

participants that seek to use medical certificates.  TURN St. 1 at 19. 

 

45. PECO suggested that use of a deposit to fund a participant’s account 

constitutes a return of those funds to the customer, and therefore, requested a waiver of the 

Commission’s regulations regarding deposits.  PECO St. 1 at 21-22. 

 

46. There is no incremental cost associated with prepaid meter installation.  

PECO St. 1 at 22. 
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47. PECO estimated the total cost of the two-year Plan, including vendor costs 

and internal personnel, will be less than $500,000.00.  PECO St. 1 at 23. 

 

48. An accurate itemization of the costs associated with the Plan has not been 

provided.  I&E St. 1 at 17. 

 

49. PECO requested that the number of participants be capped at 2,000.  

PECO St. 1 at 23. 

 

50. If the volunteer pool exceeds 2,000 participants, then the Company will 

limit participants.  PECO St. 2 at 4. 

 

51. PECO will consider the following characteristics of the pool of volunteers 

to participate in the Plan: 

 

 (a) per capita income; 

 (b) home ownership vs. rental; 

 (c) household size; 

 (d) age of housing stock; 

 (e) monthly and annual usage; 

 (f) monthly and annual bill; 

 (g) amount of delinquency; and 

 (h) customer vs. applicant. 

 

PECO St. 2 at 4. 

 

52. PECO does not seek cost recovery for the Plan at this time, but will 

include the costs of the Plan in a future rate base case claim as the Plan’s costs will be accounted 

for as normal operating expenses.  PECO St. 1 at 23, PECO St. 2R at 14. 

 

53. Receipts of advance payments will be treated the same as all other 

Company receipts.  PECO St. 2R at 15. 

 

54. PECO will need two quarters for IT implementation; followed by two 

quarters coincident with the latter quarter of IT implementation for customer education and 
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outreach; and will begin participant enrollment in two quarters coincident with the latter quarter 

of customer education but in coordination with the end of the IT work.  PECO St. 1 at 24-25. 

 

55. The Company will conduct a process evaluation no later than six months 

after the participant enrollment is complete.  PECO St. 1 at 21, 25. 

 

56. The process evaluation will consider the following: 

 

 (a) effectiveness of outreach;  

 (b) participation uptake; 

 (c) customer interest (number of volunteers, etc.); and  

 (d) customer satisfaction with intake process. 

 

PECO St. 2 at 5. 

 

57. The Company will conduct an impact evaluation no later than two years 

after the participant enrollment is complete.  PECO St. 1 at 21, 25. 

 

58. The impact evaluation will consider the following: 

 

 (a) customer satisfaction; 

 (b) payment metrics; 

 (c) energy usage control; and 

 (d) costs. 

 

PECO St. 2 at 5. 

 

59. Data collection will focus on the following: 

 

(a) program participation (enrollments, disenrollement volunteer 

demographics); 

(b) customer satisfaction; 

(c) customer usage behavior; 

(d) disconnects and reconnects; 

(e) payment trends; 

(f) collection, administration, and bad debt costs. 

 

PECO St. 2 at 5-6. 
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60. PECO will retain the service of an external vendor who has expertise in 

the process and impact evaluations and will then develop final measurement coordination with 

the expert.  PECO St. 2R at 4. 

 

61. PECO will track the participants in the 151% to 300% FPL.  PECO St. 2R 

at 5. 

 

62. PECO will collect data as to whether customer energy savings are due to 

deprivation or awareness.  PECO St. 2R at 5. 

 

63. PECO will collect data on the duration of disconnects.  PECO St. 2R at 5. 

 

64. PECO proposes to work with stakeholders of its service territory on 

consumer educational materials.  PECO St. 2R at 13. 

 

65. The tariff changes to implement the Plan will be part of PECO’s 

compliance filing after the Company obtains approval for the Plan.  PECO St. 2R at 16.  

 

66. Self Sufficiency Standard (SSS) examines the income necessary to meet 

six of the most critical costs of living—housing (including utilities), food, childcare, 

transportation, health care and taxes.  CAUSE-PA St. 1 at 7 (footnote omitted). 

 

67. Within PECO’s service territory there are a significant number of 

households not considered “poor” as defined by the Federal poverty income guidelines, but who 

nonetheless have incomes below the SSS.  CAUSE-PA St. 1 at 7 (emphasis in original). 
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68.  

County Number of households above 

poverty, but below self-

sufficiency standard 

Percent of households above 

poverty, but below self-

sufficiency standard 

Bucks 27,811 17.2% 

Chester 20,867 15.1% 

Delaware 26,440 18.6% 

Montgomery 35,895 16.2% 

Philadelphia 76,004 19.9% 

 

CAUSE-PA St. 1 at 8. 

 

69. SSS households are economically vulnerable and would be subject to 

harm under the Plan.  CAUSE-PA St. 1 at 7-8. 

 

70. PECO filed a Petition with the Commission of a prepayment meter plan on 

November 22, 1995, which sought waivers of the requirements of 52 Pa.Code § 56.17.  CAUSE-

PA St. 1 at 10, citing, Petition of PECO Energy Co. for a Waiver of the Requirements of 

52 Pa.Code § 56.17(3)(i), Docket No. R-00953515 (Opinion and Order entered March 28, 1996).   

 

71. The Commission granted the Petition at Docket No. R-00953515, which 

applied to 100 customer assistance program (CAP) households facing termination and provided 

the following protections: 

 

(a) heating or hot water heating accounts were ineligible; 

(b) households with members over the age of 64 or under the age of 6 

were ineligible; 

(c) households containing anyone with a medical condition were 

ineligible; and 

(d) households would not lose service if they failed to reload (fund) their 

accounts from the period beginning December 1 through March 31. 

 

CAUSE-PA St. 1 at 13. 

 

72. PECO did not implement the prepayment meter plan that it filed in 

November 1995 with the Commission by petition at Docket No. R-00953515.  CAUSE-PA St. 1 

at 10, TURN St. 1 at 6. 
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73. A participant could suffer an involuntary loss of service after a valid 

medical certificate is submitted because of an inability to revert to standard service timely which 

is contrary to 66 Pa.C.S. § 1406(f) and its protections.  CAUSE-PA St. 1 at 23, TURN St. 1 at 

17- 18. 

 

74. PECO estimated that an average household makes three to four payments 

per month, with a range of one to seven payments covering most participants.  CAUSE-PA St. 1 

at 27, Appendix G (PECO Response to CAUSE-PA I-45). 

 

75. PECO estimated that a usage amount of $150.00 per month with a 

payment amount of $200.00 per month, which using the 75%/25% payment arrangement would 

result in the average household paying $50.00 in 3-4 payments per month.  CAUSE-PA St. 1 at 

27. 

 

76. Customers with unstable or inconsistent incomes may be attracted to the 

following Plan features: no deposit required to initiate service, ability to pay a little at a time, 

ability to pay when they receive paychecks, and ability to pay small amounts to avoid 

termination.  TURN St. 1 at 11. 

 

77.  Frequent payments result in potential increased cost because of applicable 

payment fees dependent upon the mechanism used among the following: 
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Method of Payment Length of time to post Fee 

ACH (e-check) – Any 

method (i.e. mobile, internet, 

IVR, live rep) 

1 hour No Fee 

Credit or Debit Card -- Any 

method (i.e. mobile, internet, 

IVR, live rep) 

5-10 business days from time 

of mailing 

$2.35 per transaction 

Check or Money Order – 

Mail or Walkup District 

Office 

1 hour No Fee 

Cash – Walkup District 

Office  

 

1 hour No Fee 

Cash – Authorized payment 

location 

1 hour $1.50 per transaction 

 

CAUSE-PA St. 1 at 28, Appendix G (PECO Response to CAUSE-PA I-44), OCA St. 1 at 8-9, 

TURN St. 1 at 12. 

 

78. Households can avoid fees and additional travel with e-check but an e-

check requires a bank account with sufficient funds.   CAUSE-PA St. 1 at 28. 

 

79. According to 2013 data compiled by the Corporation for Enterprise 

Development from the Federal Deposit Insurance Corp. and the U.S. Census Bureau for the 

households in PECO’s service territory:   

 

Percent of Households who are “unbanked”3 Percent of Households who are 

“underbanked”4 

Philadelphia County: 13.9% Philadelphia County: 23.3% 

Philadelphia Metro: 7% Philadelphia Metro: 21.7% 

 

CAUSE-PA St. 1 at 29, Appendix H. 

 

80. Prepay service that increases the frequency of payments with associated 

fees is of no material benefit to the affected households.  CAUSE-PA St. 1 at 29. 

                                              
3  The term “unbanked” means that the household has neither a savings nor checking account.  See CAUSE-

PA St. 1, Appendix H. 
4  The term “underbanked” means that the household has a checking and/or a savings account and has used 

alternative financial services (payday lenders, etc.) in the past 12 months.  See Id. 
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81. Loss of electric service is more than an inconvenience particularly in the 

middle of winter or the heart of the summer.  CAUSE-PA St. 1 at 30. 

 

82. Without electric service households may resort to unsafe alternatives for 

heating, lighting, or cooling, such as candles, portable space heaters, stoves and generators, at the 

peril of the health and wellbeing of household members and the community at large.  CAUSE-

PA St. 1 at 30, citing, Western Union telegram dated January 23, 1976, from U.S. Senator Hugh 

Scott (PA) to Lewis J. Carter, Chairman of the PUC (Government must recognize that the well- 

being of the individual must come first and act accordingly where an eighty-year-old resident 

froze to death after her heat was terminated due to an unpaid bill). 

 

83. Currently PECO accepts customers’ money at any time, even in advance 

of service, and therefore, customers may pay weekly, bi-weekly or at the frequency of their 

choosing and use any method of payment at their discretion without incurring additional fees.  

CAUSE-PA St. 1 at 31, I&E St 1 at 22, OCA St. 1 at 39, TURN St. 1 at 10. 

 

84. Any household who signs up for web portal access will have access to 

functionally the same data available to prepay households.  CAUSE-PA St. 1 at 31, I&E St. 1 at 

21-22. 

 

85. Standard, traditional, post-pay service customers as compared to prepay 

participants will have access to the daily consumption data but will not obtain the following: 

 

a. Current prepay balance; 

b. Number of estimated days’ usage remaining on current balance; 

c. Number of days until disconnection (if balances reaches $0.00); and 

d. Average daily consumption. 

 

CAUSE-PA St. 1 at 31-32, Appendix G. 

 

86. Reduced usage from prepayment is not necessarily conservation as it 

could also be deprivation through forced usage reduction.  CAUSE-PA St. 1 at 33. TURN St. 1 

at 8-9. 
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87. PECO’s own customer survey shows significant disinterest in prepay 

service—with more than 78% of its respondents either disinterested or neutral.  CAUSE-PA St. 1 

at 35, Appendix G (PECO response to CAUSE-PA I-2 at 3). 

 

88. If a participant is payment-troubled with essential service from utility, 

they may also be payment troubled with Internet or phone service, and therefore, lack means to 

receive electronic notification regarding any impending disconnection.  I&E St. 1 at 19, OCA St. 

1 at 29-30, TURN St. 1 at 26-27.   

 

89. A participant may lose connectivity with Internet or phone service for 

reasons other than payment trouble—for example catastrophic weather—in such situations 

disconnection would be unexpected, inconvenient and possibly dangerous.  I&E St. 1 at 19. 

 

90. Procedures on how PECO will become aware that a participant’s income 

has fallen below the 150% FPL after enrolling in the Plan are unclear; rather, proposed 

procedures rely on self-identification by the participant which is not a systematic process and can 

yield to non-compliance with Commission regulations.  OCA St. 1 at 6, TURN St. 1 at 22.    

 

91. Based on the experience of utilities in Great Britain, New Zealand and the 

United States, the population that participates in prepaid service is concentrated among low or 

moderate-income customers.  OCA St. 1 at 13. 

 

92. Prepaid customers face frequent service disconnections or interruptions, 

incur additional fees and pay more for the same service than traditional post-pay service 

customers.  OCA St. 1 at 13. 

 

93. Existing prepaid programs in the U.S. are concentrated in service 

territories of municipally or cooperatively owned utility systems in southeastern states not 

subject to full regulatory jurisdiction of state utility commissions.  OCA St. 1 at 14. 
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94. The California Public Utility Commission rejected the prepaid program 

proposed by San Diego Gas & Electric in a decision on January 23, 2014, finding the means to 

communicate (text messaging, email or automated phone messaging) termination to the 

participant may result in no notice of termination, which was found unacceptable.  OCA St. 1 at 

14, note 44. 

 

95. The Salt River Project (SRP) M-Power program is one of the longest 

running prepaid meter programs in the U.S. in the state of Arizona, which enrolls approximately 

152,000 customers who volunteered or about 16% of the residential electric customers.  OCA St. 

1 at 15.5 

 

96. The majority of the participants in the SRP M-Power program are low-

income households with 82% of the participants having a household income of less than 

$30,000.00 in 2010.  OCA St. 1 at 15, note 45. 

 

97. In 2012, SRP divulged that on average, M-Power customers experience 

loss of electric service once per month, compared to an average disconnection rate among 

traditional service customers of less than once per year.  OCA St. 1 at 16, note 51. 

 

98. SRP M-Power customers are not required to retain access to the Internet or 

cell phones to receive notification of impending disconnection of service.  OCA St. 1 at 16-17, 

note 52. 

 

99. In March 2012, the Arizona Public Service Company (APS) launched a 

prepaid service pilot program enrolling about 2,000 residential customers.  OCA St. 1 at 17. 

 

                                              
5  The testimony of the OCA witness provides statistics from the SRP M-Power program in 2007, through to 

current year of testimony which was 2017.  However, the witness does not provide how long the program has 

existed. 
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100. Analysis of the APS prepaid pilot showed a very high rate of 

disconnections throughout the implementation period with an average of 0.8 disconnections per 

customer per month.  OCA St. 1 at 17. 

 

101. In Michigan, DTE Energy’s two-year prepaid service pilot plan was 

limited to 200 customers and from 2014 to 2015, approximately 40% of the participants exited 

the pilot.  OCA St. 1 at 19. 

 

102. Currently about 15% of residential natural gas and electric utility 

customers in Great Britain use prepaid meters.  OCA St. 1 at 20. 

   

103. The average household is lower-income among prepaid service customers 

in Great Britain with 60% of customers having an annual income below $27,704.00 in 2010.  

OCA St. 1 at 20.  

 

104. An independent research firm in the United Kingdom found in 2008, 9% 

of prepaid electric service customers experienced disconnections over a 12-month period 

compared to 0.1% of traditional service customers over the same period.  OCA St. 1 at 21. 

 

105. A 2010 prepaid meter users’ survey in New Zealand showed over 50% of 

prepaid meter users experienced disconnections over the previous 12-month period, with 

households with children making up about 54% of prepaid service households.  OCA St. 1 at 22. 

 

106. Among the New Zealand households with children and prepaid meters, 

26% began using prepaid service because of bill debt, 58% experienced disconnection during the 

past 12 months, 45% reported inability to pay telephone, gas or water service over the past 12 

months, and 17% received a grant or loan to assist in payment of electric service over the past 12 

months.  OCA St. 1 at 22. 

 

107. In 2009 the U.S. Energy Information Administration’s Residential Energy 

Consumption Survey (RECS) showed there were 74,817 disconnections of electric service in 
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Pennsylvania households living at or below the state median income level, where disconnection 

was due to insufficient funds to pay the bill to avoid loss of service.  OCA St. 1 at 24-25. 

 

108. Nearly 940,000 or 34.1% of low and moderate-income households in 

Pennsylvania reported reducing expenses for basic necessities during at least on month in 2009 

due to a home energy bill.  OCS St. 1 at 25. 

 

109. Nearly 331,000 or 12.0% of low and moderate-income households in 

Pennsylvania reported unsafe or unhealthy indoor temperature during at least one month in 2009.  

OCA St. 1 at 25. 

 

110. Nearly 603,000 or 21.9% of low and moderate-income households in 

Pennsylvania reported receiving a disconnect, shut-off or non-delivery notice during at least on 

month in 2009.  OCA St. 1 at 26. 

 

111. In 2004, when Chapter 14 was enacted, the General Assembly recognized 

that households with incomes at or below 250% FPL struggle to afford bills to maintain essential 

utility service, and established a winter moratorium preventing shutoffs during the winter months 

for customers with incomes at or below 250% FPL.  OCA St. 1 at 32. 

 

112. Participants with household income below 250% FPL would lose the 

protection of the winter moratorium (prohibition of shutoff during the winter months provided by 

statute at 66 Pa.C.S. § 1405(e)) which could yield a greater risk of health and safety concerns 

with alternative equipment used for sources of heat.  TURN St. 1 at 17. 

 

113. Loss of electricity during the winter increases the risk that occupants will 

resort to alternative means to heat their homes.  OCA St. 1 at 36. 

 

114. The National Fire Protection Association reported heating equipment fires 

accounted for 16% of all reported home fires and 19% of home fire deaths in 2009-2013.  OCA 

St. 1 at 36. 
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115. Space heaters figure in two of every five home heating equipment fires 

and account for 84% of associated civilian deaths, 75% of civilian injuries, and 52% of direct 

property damage.  OCA St. 1 at 36-37, note 100. 

 

116. The Plan as proposed would permit households with incomes between 

150% FPL and 250% FPL to participate in the Plan.  OCA St. 1 at 32. 

 

117. PECO does not propose discounts or other incentives for enrollment in the 

Plan.  OCA St. 1 at 39, PECO Response to I&E I-54. 

 

118. The Plan fails to address what occurs if a participant initiates a dispute 

with the Commission since under 66 Pa.C.S. § 1410(2) a customer maintains an obligation to pay 

only that portion of the bill that is not in dispute or being disputed through an informal or formal 

complaint.  TURN St. 1 at 17. 

 

119. The Plan endangers the existing safeguards of the tenant that occupies an 

individually-metered dwelling where the resident landlord is the ratepayer, including obtaining 

notice of service termination in compliance with the Commission statute at 66 Pa.C.S. § 

1523(a)(3).  TURN St. 1 at 23-24. 

 

120. Any occupants at a property, other than the owner, where the service is in 

the owner’s name will not receive written notice at the property prior to termination of service 

under the Plan.  TURN St. 1 at 23-24. 

 

121. Low-Income Energy Assistance Program (LIHEAP) and Matching Energy 

Assistance Fund (MEAF) grants require a termination notice for eligibility authorization.  TURN 

St. 1 at 28. 

 

122. The Plan may prohibit otherwise eligible households from receiving 

LIHEAP and MEAF grants.  TURN St. 1 at 28. 

 



27 

123. There are no other prepay electric programs in Pennsylvania.  RESA St. 1 

at 7. 

 

124. As of May 14, 2017, there were 23 prepay service plans available in the 

Houston, Texas area.  RESA St. 1 at 6. 

 

125. The Commission’s regulations at 52 Pa.Code § 56.17 predate the 

Electricity Generation Customer Choice and Competition Act (Electric Competition Act) 66 Pa. 

C.S. § 2801 et seq., 25 Pa.B. 145.   

 

126. PECO’s Plan would require shopping customers to communicate with 

PECO regarding funds in accounts and to receive communications from PECO regarding 

account usage of supply service.  RESA St. 1 at 11. 

 

127. A competitive market where all market players are on equal footing to 

develop products and service will incentivize market development.  RESA St. 1-SR at 9. 

 

128. Electric generation suppliers (EGSs) more quickly respond to changing 

consumer preferences and desires than electric distribution companies (EDCs) because EGSs are 

not subject to regulatory review and approval processes to implement changes.  RESA St. 1 at 8-

9.  

 

129. Most EDCs require EGSs that participate in the purchase of receivables 

(POR) program to use the utility’s consolidated billing (UCB) for all EGS residential customers.  

RESA St. 1 at 17-18. 

 

130. Pennsylvania’s current UCB/POR structure prevents EGSs from 

establishing direct relationships with their customers or to offer those customers non-commodity 

based value-added products and services.  RESA St. 1 at 18. 
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V. DISCUSSION 

 

A. Legal standards 

 

1. Burden of Proof 

 

As the Petitioner or moving party, PECO has the burden of proof in this matter.  

Section 332(a) of the Public Utility Code (Code), 66 Pa.C.S. § 332(a), provides that the party 

seeking a rule or order from the Commission has the burden of proof in the proceeding.  The 

section requires the proponent of the rule or order “to bear the ultimate burden of persuading the 

Commission, by a preponderance of substantial evidence, that the relief sought is proper and 

justified under the circumstances.”  Id; Motheral, Inc. v. Duquesne Light Co., 2001 Pa. PUC 

LEXIS 4 at 9; citing, Se-Ling Hosiery v. Margulies, 70 A.2d 854 (Pa. 1954).  It is well-

established that “[a] litigant’s burden of proof before administrative tribunals as well as before 

most civil proceedings is satisfied by establishing a preponderance of evidence which is 

substantial and legally credible.”  Samuel J. Lansberry, Inc. v. Pa. Pub. Util. Comm’n, 578 A.2d 

600, 602 (Pa.Cmwlth. 1990).   

 

A “preponderance of the evidence” means that one party must present evidence 

which is more convincing by even the smallest amount, than the evidence presented by an 

opposing party.  See, Se-Ling Hosiery, 70 A.2d 854 (Pa. 1954).  Substantial evidence is “relevant 

evidence that a reasonable mind may accept as adequate to support a conclusion: more is 

required than a mere trace of evidence or a suspicion of the existence of a fact sought to be 

established.”  Murphy v. Pa. Dept. of Pub. Welfare, White Haven Center, 480 A.2d 382 

(Pa.Cmwlth. 1984). 

 

If a petitioner has met its burden by a preponderance of substantial evidence and 

its prima facie case, the fact-finder must then determine whether a respondent has submitted 

evidence of co-equal value or weight in order to counter or refute the petitioner’s case.  If a 

respondent has provided co-equal evidence in response to the petitioner’s case, the burden of 

proof cannot be deemed satisfied unless the party bearing the burden presents additional 
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evidence causing its position to be supported by a preponderance of the evidence.  Thus, with 

competing evidence, a petitioner must meet its burden of proof by a preponderance of substantial 

evidence, based on the overall weight of the evidence.  

 

The burden of proof is comprised of two distinct burdens: the burden of 

production and the burden of persuasion.  The burden of production tells the adjudicator which 

party must come forward with evidence to support a particular proposition.  See In re 

Loudenslager’s Estate, 240 A.2d 477, 482 (Pa. 1968).  The burden of persuasion determines 

which party must produce sufficient evidence to convince a judge that a fact has been 

established, and it never leaves the party on whom it is originally cast.  Reidel v. County of 

Allegheny, 633 A.2d 1325, 1329 n. 11 (Pa.Cmwlth. 1993). 

 

Therefore, PECO has the burden of proving that its proposed Plan is just and 

reasonable, and any party contesting the Plan has the burden of persuading the Commission that 

it is not just and reasonable. 

 

2. Service in Dispute  

 

The Petition is simply a request to implement an advance payment service for 

eligible PECO customers and applicants meeting certain criteria for a defined period of time 

where the service can be evaluated and critiqued to refine, modify, or cancel after the review.   

 

A service is defined as, …any and all acts done, rendered, or performed and any 

and all things furnished or supplied, and any and all facilities used, furnished or supplied by 

public utilities.  66 Pa.C.S. § 102.   

 

Service is governed by Section 1501 of the Code which states, 

 

Every public utility shall furnish and maintain adequate, efficient, 

safe, and reasonable service…and shall make all such repairs, 

changes, alterations, substitutions, extensions and improvements in 

or to such service … as shall be necessary and proper for the 

accommodation, convenience, and safety of its patrons, employees, 
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and the public.  Such service also shall be reasonably continuous 

and without unreasonable interruptions or delay.  Such service … 

shall be in conformity with the regulations and order of the 

commission.  Subject to the provision of this part and the 

regulations or order of the commission, every public utility may 

have reasonable rules and regulations governing the conditions 

under which it shall be required to render service. 

 

66 Pa.C.S. §1501. 

 

  The Petitioner suggested that the service it has proposed under the Plan is in 

compliance with the Commission’s regulations on advance payments with certain waivers. 

 

  It is noted that several opponents to the Plan have stated the pre-pay service can 

be achieved through less harmful means.  See OCA St. 1 at 39, 40 note 111, OCA M.B. at 18, 

I&E St. 1 at 22, I&E M.B. at 26. Stated differently, opponents have suggested that the ability to 

pre-pay already exists (CAUSE-PA St. 1 at 31, CAUSE-PA M.B. at 31), and therefore, the Plan 

has no value. 

 

While it may be true that there may be other operations and methods that the 

Petitioner could have imposed that may have resulted in some of the consumer protections and 

public policy provisions being affirmed rather than reduced, the Petitioner has the discretion to 

propose its Plan.  These arguments express what might have been proposed, but the task is to 

address what has been proposed.  Consequently, these arguments cannot prevail because it is the 

province of the Petitioner to provide what it is that the Company is planning and in response the 

Commission is to address what is petitioned.   

 

a. Relevant Commission Regulation  

 

The Commission’s regulation on advance payments is at 52 Pa.Code § 56.17(3), 

which states, 
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§ 56.17. Advance payments. 

 

 Payments may be required in advance of furnishing any of the 

following services:  

  *   *   * 

   (3)  Gas and electric rendered through prepayment meters 

provided:  

 

     (i)   The customer is nonlow income. For purposes of this 

section, ‘‘nonlow income’’ is defined as an individual who has an 

annual household gross income greater than 150% of the Federal 

poverty income guidelines and has a delinquency for which the 

individual is requesting a payment agreement but offering terms 

that the public utility, after consideration of the factors in 

§ 56.97(b) (relating to procedures upon customer or occupant 

contact prior to termination), finds unacceptable.  

 

     (ii)   The service is being rendered to an individually-metered 

residential dwelling, and the customer and occupants are the only 

individuals affected by the installation of a prepayment meter.  

 

     (iii)   The customer and public utility enter into a payment 

agreement which includes, but is not limited to, the following 

terms:  

 

       (A)   The customer voluntarily agrees to the installation of a 

prepayment meter.  

 

       (B)   The customer agrees to purchase prepayment credits to 

maintain service until the total balance is retired and the public 

utility agrees to make new credits available to the customer within 

5 days of receipt of prepayment.  

 

       (C)   The public utility agrees to furnish the customer with 

emergency backup credits for additional usage of at least 5 days.  

 

       (D)   The customer agrees that failure to renew the credits by 

making prepayment for additional service constitutes a request for 

discontinuance under § 56.72(1) (relating to discontinuance of 

service), except during a medical emergency, and that 

discontinuance will occur when the additional usage on the 

emergency backup credits runs out. 

  

     (iv)   The public utility develops a written plan for a 

prepayment meter program, consistent with the criteria established 
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in this section, and submits the plan to the Commission at least 30 

days in advance of the effective date of the program. 

  

     (v)   During the first 2 years of use of prepayment meters, the 

public utility thoroughly and objectively evaluates the use of 

prepayment meters in accordance with the following: 

  

       (A)   Content. The evaluation should include both process and 

impact components. Process evaluation should focus on whether 

the use of prepayment meters conforms to the program design and 

should assess the degree to which the program operates efficiently. 

The impact evaluation should focus on the degree to which the 

program achieves the continuation of utility service to participants 

at reasonable cost levels. The evaluation should include an analysis 

of the costs and benefits of traditional collections or alternative 

collections versus the costs and benefits of handling nonlow 

income positive ability to pay customers through prepayment 

metering. This analysis should include comparisons of customer 

payment behavior, energy consumption, administrative costs and 

actual collection costs.  

 

       (B)   Time frame. The process evaluation should be undertaken 

during the middle of the first year; the impact evaluation at least by 

the end of the second year.  

 

b. Proposed waivers of advance payment regulation 

 

The Petitioner requested that the Commission waive 52 Pa.Code § 56.17(3) 

because the provisions are for customers of the utility.  (emphasis added).   The Plan proposes 

customers and applicants as participants.  PECO St. 1 at 12 (emphasis added). 

 

The Petitioner requested that the Commission waive 52 Pa.Code § 56.17(3)(i), 

which requires the customer to have a delinquency and meet other limiting criteria.  The Plan 

proposes that participants include volunteers without delinquencies.  PECO St. 1 at 13. 

 

The Petitioner requested that the Commission waive 52 Pa.Code   

§ 56.17(3)(iii)(B) which requires the delinquent customer that participates in the advance 

payment service must remain with the advance payment service until the delinquency is required.  

See Section 56.17(3)(iii)(B), supra at 32.  In comparison, the proposed Plan provides the 
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flexibility at the discretion of the participant to revert back to standard, traditional post-pay 

service at arguably no additional cost.  PECO St. 1 at 16. 

 

c. Proposed waiver of security deposit 

 

The Commission’s regulation on return of deposits at 52 Pa.Code § 56.53 states,  

 

§ 56.53. Deposit hold period and refund. 

 

 (a)  A public utility may hold a deposit until a timely payment 

history is established or for a maximum period of 24 months.  

 

 (b)  A timely payment history is established when a customer has 

paid in full and on time for 12 consecutive months.  

 

 (c)  At the end of the deposit holding period as established in 

subsection (a), the public utility shall deduct the outstanding 

balance from the deposit and return or credit any positive 

difference to the customer. At the option of the utility, a cash 

deposit, including accrued interest, may be refunded in whole or in 

part, at any time earlier than the time stated in this section. (d)  If 

service is terminated before the end of the deposit holding period 

as established in subsection (a), the public utility shall deduct the 

outstanding balance from the deposit and return any positive 

difference to the customer within 60 days of the termination.  

 

 (e)  If a customer becomes delinquent before the end of the 

deposit holding period as established in subsection (a), the public 

utility may deduct the outstanding balance from the deposit. 

 

The Plan proposed that a participant may use the deposit to fund the participant’s 

account on a prepayment basis.6  PECO St. 1 at 21.  The Petitioner suggested that this proposed 

use of the deposit is a “return” of the deposit to the customer.  Id (emphasis in original).  

However, the Petitioner stated that if the treatment proposed by the Plan is not in compliance 

with the Commission regulations on deposits, then the Company requests a waiver of the 

regulations.  Id at 22. 

                                              
6  The Plan does not require an applicant to make credit deposits.  PECO St. 1 at 22. 
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3. Standard of Review to Waive Commission Regulations 

 

The Commission has made provision for waiver of its regulations in Chapter 56.  

Section 56.222(a) of Title 52 of the Pennsylvania Code (Commission regulations) states, 

 

§ 56.222. Applications for modification or exception. 

 

(a) If unreasonable hardship to a person or to a public utility 

results from compliance with a section in this chapter, or 

a technological advance permits an enhanced level of 

customer service, application may be made to the 

Commission for modification of the section or for 

temporary exemption from its requirements. The 

adoption of this chapter by the Commission will in no 

way preclude it from altering or amending it under 

the applicable statutory procedures, nor will the 

adoption of this chapter preclude the Commission 

from granting temporary exemptions in exceptional 

cases.  

 

52 Pa.Code § 56.222(a)(emphasis added).In the Investigation into Financial and Collections 

Issues Regarding the Philadelphia Gas Works, Docket Nos. P-00042090, R-00049157, M-

00021612, P-00032061 and P-00042117, at 26-27 (Order entered October 27, 2004), the 

Commission found that 52 Pa.Code § 56.222(a) provides it with authority to modify or exempt 

Chapter 56 regulations. 

 

I find it reasonable to apply this same section in this proceeding as authority to 

waive the regulations requested in the Petition.  Furthermore, the Commission in making a 

determination of any waiver request reviews the reasonableness of the request, whether it is in 

the public interest (the balancing of customer protection versus the financial integrity of the 

utility), and whether it is in compliance with relevant statutes.  Id at 29-30, 38, 41-42.  This same 

standard of review for any requested waiver of Commission regulations is applicable in this 

proceeding. 
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4. Standard of Review to Waive Commission Statute 

 

The Commission has previously waived statute provisions.  For example, in the 

Petition of Philadelphia Gas Works for Waiver of Provision of Act 11 to Increase the Distribution 

System Improvement Charge (DSIC) CAP and to Permit Levelization of DSIC Charges, Docket 

No. P-2015-2501500 (Order entered January 28, 2016)(PGW DSIC Waiver) the Commission 

granted a waiver of the 5% CAP for DSIC charges.  However, the express authority to grant the 

waiver of the 5% CAP was provided in the statute.  66 Pa.C.S. § 1358(a)(1) states, “…The 

commission may upon petition grant a waiver of the 5% limit under this paragraph for a utility in 

order to ensure and maintain adequate, efficient, safe, reliable and reasonable service.”  Similarly, 

the Commission determined that the expressed waiver provision at 66 Pa.C.S. § 2212(c) to the 

statute regarding a waiver to Philadelphia Gas Works of certificates of public convenience 

(Chapter 11), securities and obligations (Chapter 19) and affiliated interests (Chapter 21) may be 

granted by the Commission only once it has determined that the requested waiver is just, 

reasonable and in the public interest.  Id at 9 citing, Pa. Pub. Util. Comm’n v. Philadelphia Gas 

Works, Docket No. R-2008-2073938 (Order entered March 26, 2009). 

 

The Commission is an agency created by the legislature of the Commonwealth of 

Pennsylvania and has only that authority granted to it by the legislature.  The Commission’s 

statute is the express authority given to the Commission by the legislature.  As a creature of 

legislation, the Commission possesses only the authority the state legislature has specifically 

granted to it in the Public Utility Code.  66 Pa.C.S. §§ 101, et seq.  Its jurisdiction must arise 

from the express language of the pertinent enabling legislation or by strong and necessary 

implication therefrom.  Feingold v. Bell of Pa., 383 A.2d 791 (Pa. 1977).  The Commission 

cannot operate beyond the express authority it is given.  Furthermore, specifically with enacting 

Section 1401 et seq. of the Code, 66 Pa.C.S. § 1401 (Chapter 14), the General Assembly 

authorized consumer protections that supersede Commission regulations, by stating,  

 

(1) The addition of 66 Pa.C.S. Ch. 14 superseded any 

inconsistent requirements imposed by law on public utilities, 

including, but not limited to, requirements imposed by 52 Pa.Code 

§§ 56.32. 56.33, 56.35, 56.41, 56.51, 56.53, 56.81, 56.82, 56.83, 
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56.91, 56.93, 56.94, 56.95, 56.96, 56.100, 56.101, 56.111, 56.112, 

56.113, 56.114, 56.115, 56.116, 56.117, 56.181, and 56.191.    

(2) All other regulations are abrogated to the extent of any 

inconsistency with 66 Pa.C.S. Ch. 14. 

(3) All ordinances of any city of the first class are abrogated to 

the extent they are inconsistent with 66 Pa.C.S. Ch. 14. 

 

CAUSE-PA M.B. at 16, citing Act 201 of 2004, 2003 Pa. SB 677 (emphasis omitted). 

 

A statutory right cannot be waived if its intended to benefit the public.  OCA 

M.B. at 15, note 13.  A statutory right affecting public interest cannot be waived.  OCA M.B. at 

16, Brooklyn Savings Bank v. O’Neil, 324 U.S. 697, 704 (1954).  Without express authority to 

waive a statute, the Commission is unable to do so.  Additionally, even if there is express 

authority to waive a provision of the statute, the Commission exercises the waiver only after it is 

determined that the waiver is just, reasonable and in the public interest.  PGW DSIC Waiver, 

Docket No. P-2015-2501500 at 9.   

 

5. Petitioner’s Advocacy of Review 

 

The Petitioner stated there are two standards of review for the submitted Plan.  

“For those portions of the [Plan] that comply with the Commission’s regulations without waiver 

or variance, the standard of review is that the [Plan] … tracks the regulatory requirement.  For 

those portions of the [Plan] which [vary] from the Commission’s regulations, … the public 

interest standard” should be used.  PECO M.B. at 51-52.  The Petitioner stated,    

 

Section 56.17 does not state that Commission approval of the plan 

is required before the plan is implemented, and the fact that the 

plan is only required to be submitted 30 days prior to 

implementation strongly suggests that the required submittal is 

primarily informational and the Commission review is limited in 

scope. 

 

PECO M.B. at 52.  The Petitioner goes on to state there is no need to debate “a question of 

whether prepaid meter plans are in the public interest.”  Id.  According to PECO, the Commission 

review should be limited to a determination of whether the Plan meets the requirements of the 
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regulation.  Id at 52-53 (footnote omitted).  Nevertheless, the Petitioner suggested that the 

proposed Plan and the record evidence show the public interest standard is met.  Id at 53, note 4. 

 

6. Analysis 

 

PECO provided no precedent, caselaw or treatise for its theory of review that 

compliance with the applicable regulation is the sole standard of review for those segments of 

the Plan that are not in variance with Commission regulations.  Furthermore, while PECO noted 

that the Commission did not expressly state approval was required for the Plan, the Commission 

failed to express that approval was NOT required prior to implementation.   

 

As expressed above, the essence of the Plan is to offer a service to the public by a 

jurisdictional utility.  Consequently, whether there is compliance with the regulations or not, a 

service must be reasonable, adequate and in the public interest.  66 Pa.C.S. § 1501. 

 

In contrast, the standards of review aforementioned for the statutory waiver and 

regulatory waiver have been used previously by the Commission and provide a wealth of 

precedent.  See supra at 34-36.  Furthermore, because of the proposed variations, the Plan as a 

whole is not in compliance with the regulation.   

 

I do not believe the public interest is served by just looking at those portions of 

the Plan that vary from Commission regulations and whether those segments which the 

Petitioner has expressly requested waivers of compliance with the regulations are in the public 

interest.  There are some portions of the Plan that through its operation vary from portions of the 

Commission’s statute.  Review as proposed by the Petitioner would do a disservice to the public 

where those portions of the Plan comply with the regulations but do not comply with 

Commission statutes by operation or where the regulations are silent on such operation but 

policy declarations are expressed in Commission statutes that may be contrary to the proposed 

operation. 
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I find that the review as proposed by the Petitioner would be short-sighted and 

problematic.  If the Commission is to approve the Plan, the Commission should express how the 

Plan is adequate, reasonable and in the public interest as a whole, for those provisions that are in 

compliance with the regulations and for those provisions that vary from the regulations.  I cannot 

conclude that the standard of review as proposed by the Petitioner is adequate and reasonable. 

 

I conclude that the standard of review advocated by the Petitioner is 

inappropriate.  The standard of review is whether the proposed Plan is adequate, reasonable and 

in the public interest.  This standard applies to the Plan as a whole, and includes provisions that 

are in compliance with Commission regulations, and provisions that vary from the regulations.  

The remainder of the decision will proceed with the standards of review as outlined above for 

adequacy, reasonableness and in the public interest and compliance with relevant statutes.  See 

supra at 34-36. 

 

B. Parties’ Positions Regarding Expressed Waivers 

 

1. Include Applicants –52 Pa.Code § 56.17(3)  

 

a. PECO 

 

As mentioned above, the proposed Plan requests that participants include 

applicants and not just customers.  See supra at 33.  To include applicants is not in compliance 

with 52 Pa.Code § 56.17(3) which only considers customers as using the advance payment 

service.  Consequently, the Petitioner has requested a waiver of the Commission regulation so 

that applicants can be included in the proposed Plan. 

 

PECO contended that applicants would “benefit from the opportunity to have 

increased customer satisfaction and decreased usage” by using the advance payment service.  

PECO M.B. at 56.  PECO also argued that applicants could avoid being assessed a credit deposit 

to obtain service by participating in the pilot, which is a benefit to the applicant without harming 

the Company or its customers.  Id at 57.  PECO asserted that because the inclusion of applicants 



39 

in the pilot is a benefit to those individuals, does not harm the Company fiscally or otherwise and 

does not diminish any protection to the existing customers, it is in the public interest.  PECO 

M.B. At 57. 

  

b. I&E 

 

The I&E witness voiced concern that there is no historical usage for an applicant, 

and therefore, any advance payment for service initially is based on estimates causing 

management of an account to be a challenge.  I&E M.B. at 32-33.  The witness further asserted 

that the espoused goals of the pilot, i.e., conservation of energy, preventing delinquency and 

reducing uncollectibles, cannot be evaluated with this subset of participant because there is no 

history for comparison data.  Id at 33.  I&E also asserted that “failure to accurately account for 

applicants’ usage will dilute the accuracy of PECO’s days of service calculation [relied upon by 

participants to decide] when to replenish their accounts.” Id at 34. 

 

No other parties contested the inclusion of applicants in the Plan. 

  

c. Analysis 

 

It is noted that PECO did not show by record evidence how an applicant will have 

increased customer satisfaction by participating in the pilot. Moreover, PECO did not show how 

any decreased usage that the applicant may realize is attributed to the applicant’s participation in 

the pilot.  It is agreed as stated by I&E that the applicant does not have historical usage, so any 

decrease in usage may merely be a function of coming to optimal usage overtime.   However, the 

benefit identified by PECO of the applicant not being assessed a deposit may be attractive. 

 

An applicant knows that they do not have historical usage because they know they 

are not a customer of PECO at the time of application to the Plan.  An applicant can weigh the 

benefit of not having to provide a deposit on the account, if a deposit is assessed, with managing 

to provide sufficient funds for usage of utility service without historical data as a resource.  

Additionally, the benefit to the applicant does not fiscally harm PECO or the existing customers.  
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To take away this perceived benefit for some individuals and not allow them the discretion to 

make the assessment of whether it is a benefit they desire to implement is not reasonable.   

 

I find that the benefit identified by PECO to the applicants as a subset of the 

participants outweighs the harm identified by I&E.  I find it is reasonable and in the public 

interest to include applicants as participants to the proposed Plan. 

 

2. Participants to Include Persons Without Delinquency – 52 Pa.Code § 56.17(3)(i) 

 

a. PECO 

 

The Commission’s regulation requires that only customers with a delinquency use 

advance payment service.  52 Pa.Code § 56.17(3)(i), supra at 31.  PECO contended that the set 

of customers and applicants that do not have delinquencies will obtain increased customer 

satisfaction and can use the advance payment service as a tool to decrease energy usage.  PECO 

M.B. at 56.  PECO asserted that these characteristics are benefits to the customer, are not 

detrimental to existing consumer protections, do not harm the utility fiscally, and therefore are in 

the public interest.  PECO also argued that the Company would benefit from this modification 

because real-world experience would be gained by this subset of customers which the Company 

could evaluate.  PECO M.B. at 56, citing PECO St. 1 at 13. 

   

b. I&E 

 

I&E stated that the regulation does not contemplate advance payment for persons 

without delinquency.  A request to waive the regulation is to promote a service that is of a 

character different from that contemplated by the regulation, and therefore, not in compliance 

with the public interest of the regulation.  I&E M.B. 28-29. 

 

No other parties contested this issue. 
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c. Analysis 

 

I do not find the contention advanced by I&E persuasive.  I&E states that the 

provision is different in character from what was contemplated by the regulation.  That is a 

known fact, which is why the Petitioner is requesting a waiver from the regulation.  I&E does not 

state whether the waiver is not in the public interest or offer any precedent as to why the waiver 

should not be granted.   

 

In contrast, I find PECO has advocated that the modification to include non-

delinquent customers and applicants for the advance payment service is in the public interest.  

I&E does not dispute the benefits to customers and the utility that PECO advocated.  No other 

party contested the modification of adding non-delinquent customers and applicants to obtain the 

option of advance payment service. 

 

I conclude that the modification to add non-delinquent customers and applicants 

to obtain the option of advance payment service to be reasonable and in the public interest.  

 

3. Duration of Participation if Delinquent – 52 Pa.Code § 56.17(3)(iii)(B) 

 

a. PECO  

 

PECO requested exemption or waiver from the requirement at 52 Pa.Code 

56.17(3)(iii)(B), which is that any participant with a delinquency commit to the advance service 

until the delinquency is retired.  See supra at 32.  The proposed Plan allows participants to enroll 

without committing to retiring their delinquency.  PECO advocated that a potential participant 

with a delinquency cannot predict all of the financial and life events for his/her future.  PECO 

does not want said uncertainty to be a barrier for participation in the pilot.  PECO M.B. at 58.  

PECO contended that the proposed modification affords the potential participant another option 

of service which may prove advantageous.  Id. 
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No party opposed this requested waiver or modification of the Commission’s 

regulation by the proposed Plan. 

 

b. Analysis 

 

I find it reasonable to afford participants the ability to opt out of the advance 

payment service at their discretion.  It is reasonable to give any participant a discretionary outlet 

of relief when unexpected events occur.  It is adequate to give the participant the discretion 

rather than to impose a rule.  Furthermore, it is reasonable to afford participants an avenue to opt 

out once they have gained some experience with the service and determined that it is not what 

they anticipated or a turn of events cause it not to be as advantageous as they thought.   

 

I agree with the Petitioner that the regulation may cause a barrier to persons to 

participate because of the commitment that must be maintained through the retiring of any 

delinquency.  I agree that the modification to the regulation provides more flexibility to 

participants and thus, affords the public with a benefit.  I find it compelling that no one opposed 

this requested waiver. 

 

I conclude that the modification to the regulation as proposed in the Plan to permit 

participants to opt out of the Plan at their discretion even if their delinquency is not retired is 

reasonable and in the public interest. 

 

4. Use of Deposit to Load Account – 52 Pa.Code § 56.53 

 

a. PECO 

 

The Petitioner acknowledges that the Commission regulations at 52 Pa.Code 

§ 56.53 state that a deposit may be held by the utility for a maximum period of 24 months.  The 

Commission regulations instruct the utility on how the deposit is to be treated whether refunded 

to the customer or credited to the customer’s account under certain criteria.  See supra at 33.   
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The Plan proposed that no deposit be imposed on a participant.  The deposit is 

available to load the account as an advance payment.  Thus, no additional out-of-pocket funds 

are needed by the participant for the service.  PECO advocated that this is a benefit to the 

customer because as a participant no additional funds are needed to obtain service.  PECO M.B. 

at 58.  PECO suggested that this action is a return of the funds deposited by the customer which 

is permitted by the Commission regulation.  Id and 52 Pa.Code § 56.53 (c).  In the alternative, if 

the Commission does not view the action of loading the account with funds from the deposit as a 

return permitted under the Commission’s regulations, then the Company requests a waiver to the 

regulation.  PECO advocated that this action through the waiver of the deposit regulations 

reduces the overall cash needed by the participant to obtain service.  PECO M.B. at 59.  

Additionally, no applicant will be assessed a deposit.  PECO St. 1 at 12, 22.  PECO stated this 

action of waiving the deposit is a positive benefit for the customer and applicant because there is 

no additional cash needed to obtain service in comparison to standard, traditional post-pay 

service.  PECO M.B. at 59.  It will make the Plan more attractive to volunteers who might not 

otherwise have the resources to participate--use of the deposit lowers or eliminates an entry 

barrier to the Plan. Id.  Consequently, PECO contended that the waiver is in the public interest.  

Id.   

 

b. CAUSE-PA 

 

 CAUSE stated that customers or applicants eligible for assistance under customer 

programs are excluded from security deposit requirements.  66 Pa.C.S. § 1404(a.1), CAUSE 

M.B. at 16.  

 

c. OCA 

 

OCA noted that the Commission’s regulation permits a utility to require a 

customer to post a deposit on an account that has delinquent payments for two consecutive bills 

or three or more bills within a 12-month period.  52 Pa.Code § 56.41.  OCA contended that the 

Plan is unclear on how the customer security deposit is handled.  OCA M.B. at 41.   
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OCA explained that a customer can participate in the Plan and use their security 

deposit to fund their account.  When that same participant elects to get out of the Plan and revert 

back to standard, traditional, post-pay service, “if future …non-payments warrant the imposition 

of a new deposit, their earlier participation in the prepaid pilot will not immunize them from that 

requirement.”   Id at 42, citing OCA Hearing Ex. 1, PECO Response to OCA-I-32.  OCA’s 

witness contends that if a participant reverted to standard service and experienced payment 

difficulties, they may need to come up with funds for another security deposit which may prove 

challenging for an already payment-troubled customer.  For a payment-troubled customer, the 

operation of the security deposit through the proposed Plan according to OCA, can be both an 

attractive bait to obtain service and a detrimental hook that impedes service.  OCA M.B. at 42, 

citing OCA St. 1-S at 12-13.  Further consequences as raised by OCA, are frequent 

disconnections due to inability to obtain funds for the deposit and the associated public health 

and safety risks of households without gas and electric service for heat resorting to other means, 

which present safety and health risks.  OCA M.B. at 45.  OCA implied that that there is no clear 

benefit to the public regarding the treatment of the security deposit as proposed through the 

operation of the Plan because the consequences for a participant can yield both an attractive bait 

and a detrimental hook. 

 

d. TURN 

 

TURN contended that a waiver of the Commission’s regulation for security 

deposits is against the intent of the regulation because the use of the security deposit under the 

Plan to load the participant’s account is self-serving to PECO.  TURN M.B. at 29-30.    

TURN advocated that this proposed use of the security deposit is inappropriate because it 

deprives customers of exercising their discretion to use the security deposit at they see fit.  

Id at 30.  TURN stated that the security deposit regulation gives the discretion to the customer on 

how the security deposit should be used; and not the utility.  TURN concluded that because there 

is no benefit in the operation of the security deposit to the customer, the requested waiver of the 

regulations as proposed by the Plan is not in the public interest. TURN M.B. at 28-29.  
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e. Analysis 

 

I find it inaccurate for TURN to advocate that there is no benefit to the participant 

through the proposed Plan’s treatment of the security deposit.  The benefit as explained by PECO 

is that no additional funds are needed to fund the account for an existing customer because the 

security deposit can be used. 

 

I do not find that the Plan is in violation of 66 Pa.C.S. § 1404(a.1) as suggested by 

CAUSE-PA.  The Plan does not force a participant to tender a security deposit.  Rather, the Plan 

operates such that a tendered security deposit is used to load an account as a pre-payment for 

usage of service.   

 

I agree that a pre-payment made before the participant obtains service is similar to 

a security deposit.  I agree that customer protections under Section 1404(a.1) are that eligible 

CAP customers are not to be tasked with making payments before they acquire the utility 

service.  However, I find that there is a difference between a pre-payment and a security deposit.  

The pre-payment is not held over a significant period for insurance of financial stability of the 

payer, but the essence of the security deposit is just that.  Consequently, I cannot find that the 

assertion by CAUSE-PA that 66 Pa.C.S. § 1404(a.1) as a consumer protection is at risk of being 

lost through operation of the Plan. 

 

I do agree with OCA that use of the security deposit can prove to be a double-

edged sword.  First, I note that a security deposit is not required by the utility for all customers or 

applicants.  If the customer or applicant is able to establish creditworthiness to the satisfaction of 

the utility, no security deposit is needed.  66 Pa.C.S. § 1404(a)(2).  However, customers that 

were terminated for the following reasons: 

(1) Nonpayment of undisputed delinquent account; 

(2) Failure to complete deposit payment, provide guarantee or 

establish credit; 

(3) Failure to permit access to utility facilities for purpose of 

replacement, maintenance, repair or meter reading; 

(4) Unauthorized use of service delivered on or about the affected 

dwelling; 
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(5) Failure to comply with material terms of settlement or payment 

arrangement; 

(6) Fraud or material misrepresentation of identity used to obtain 

service; 

(7) Meter tampering including meter bypass or removal of 

automatic reading device or other equipment; 

(8)  Violation of tariff provisions causing danger to safety of the 

public or integrity of the system delivering the utility service; 

 

or a customer that fails to comply with a material term or condition of a settlement or payment 

arrangement could be characterized as payment-troubled customers or applicants.  66 Pa.C.S. 

§ 1404(a)(1) and (3)(criteria where a public utility has the right to collect a security deposit).  The 

list has as a common thread of actions which results in problematic billing and/or paying for 

billed service.  Consequently, this subset of applicants and customers would have the security 

deposit imposed upon them, and are already payment-troubled. 

 

It is plausible that a service that does not impose the outlay of additional funds is 

attractive to this subset of customers and applicants.  However, it is also plausible that just 

because they receive said benefit that waives the outlay of funds initially, that benefit does not 

address the issue of why they are payment-troubled, and therefore, does not deter the behavior 

that caused them to be payment-troubled.  Such persons run the risk of concluding that 

participation in the Plan is not only disadvantageous but caused a requirement of additional outlay 

of funds in order to maintain service under the scenario posed by OCA.  If the waiver of the 

security deposit operates to increase the delinquencies of payment-troubled customers, then while 

there may be a perceived benefit initially, the benefit is not sustained in the long run. 

 

  Section 1402(2) of the Code states, 

The General Assembly believes that it is now time to revisit these 

rules and provide protections against rate increases for timely 

paying customers resulting from other customers’ delinquencies. 

The General Assembly seeks to achieve greater equity by 

eliminating opportunities for customer capable of paying to avoid 

the timely payment of public utility bills. 
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66 Pa.C.S. § 1402(2).  Furthermore, Section 2802(9) of the Code states, “Electric service is 

essential to the health and well-being of residents, to public safety and to orderly economic 

development, and electric service should be available to all customers on reasonable terms and 

conditions.”  66 Pa.C.S. § 2802(9).   

 

The statutory protections that exist are not just for the payment-troubled customer, 

but also for those customers who pay timely.  Thus, timely paying customers may be affected by 

increased rates if the volume of delinquencies increases while the utility operates to provide 

reasonable and adequate service.  Households that account for the increase in delinquencies tend 

to resort to more risky methods to obtain heat and light which increases the risk of health and 

safety to the public.  CAUSE-PA St. 1 at 30.   

 

The operation of security deposits should not exacerbate the volume of 

delinquencies experienced by the utility or yield a probable increase in delinquencies.  If the 

probability is high that the operation of security deposits will increase the volume of 

delinquencies experienced by the utility, then it is not in keeping with the policy declaration of 

the Commission statute.   

 

The Petitioner has not rebutted that the waiver of the security deposit has a 

probability of causing increased delinquencies and is not in keeping with the policy declarations 

of the Commission statute.  Based on this analysis I cannot find that the waiver of the security 

deposit as proposed by the Plan is in the public interest.    

 

C. Parties’ Positions Regarding Operational Waivers 

 

1. Discontinuance vs. Termination – 52 Pa.Code § 56.17(3)(iii)(D) 

 

As a requirement to participate in the Plan a volunteer must agree that a service 

disconnect is a “discontinuance” rather than a “termination.”  PECO M.B. at 60 (emphasis in 

original).  This provision of the Plan generated much contention. 
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a. PECO 

 

PECO recognized that the Commission regulation characterized a disconnection 

in the advance payment service as a discontinuance rather than a termination.  PECO M.B. at 60, 

PECO St. 1 at 19-20.  PECO admitted that a volunteer will have a different set of protections and 

rights under a discontinuance and therefore the decision to participate in the Plan must be an 

informed decision regarding treatment of disconnection of service under the Plan.  PECO St. 1 

at 19.   

 

PECO argued that the Commission’s regulation requires a disconnection under 

advance payment service to be treated as a discontinuance to permit the utility to disconnect 

service without following all of the pre-termination procedures.  PECO M.B. at 60.  PECO 

contended that its Plan similarly will provide “a series of eight or more electronic notices, 

followed in some cases by calls, letters, and automatic reversion to standard service, before 

disconnecting service.”  PECO M.B. at 60-61, citing PECO St. 1 at 7.   

 

PECO argued that the issue is whether the notices under the Plan for 

disconnection are sufficient and appropriate.  PECO M.B. at 61.  PECO recognized that the 

notices under the Plan are viewed as problematic because they will be communicated 

electronically rather than through written form.  Id.  PECO responded that this is an indictment 

against a variation of standard termination notice with a luddite position that only standard 

termination notices and procedures are sufficient for advance payment service.  PECO argued 

that if the premise is “all normal termination procedures must be followed in a prepaid program, 

[then] that is effectively…saying that prepaid service is disallowed in the Commonwealth.”  

Id at 62.   

 

PECO requested that the Commission accept the procedure of operation of the 

Plan as rendered considering the participants are volunteers to have knowledge that a 

disconnection is a discontinuance and knowledge that at any time and within the participant’s 

discretion he or she can revert back to standard service when requested.  Id. 
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b. CAUSE-PA 

 

CAUSE-PA argued that the consequence of a participant’s failure to load funds to 

be a voluntary discontinuance of service is inconsistent with Chapter 14 because there is no 

advanced written notice of termination as required in 66 Pa.C.S. § 1406(b).  CAUSE-PA M.B. at 

17.  Additionally, it harms the public because it increases the risk of safety to the public.  

CAUSE M.B. at 18, CAUSE-PA St. 1-SR at 5, OCA St. 1 at 35.  The procedure to provide 

notice through electronic means is unreliable.  Participants may rely on prepaid cell phones, 

which may not be in service due to unmet financial service requirements or have insecure access 

to the Internet, and therefore, never receive the notice.  CAUSE-PA Sat. 1-SR at 5, CAUSE-PA 

M.B. at 18.  The California Public Utility Commission rejected a proposed pilot because it 

concluded that lack of reliable notice with participants could not be approved.  CAUSE-PA M.B. 

at 18-19. 

  

c. I&E 

 

I&E stated that the condition of a participant agreeing to disconnect service if the 

balance on the account reaches $0.00 and the backup credit is depleted deprives the participant of 

protections afforded under Chapter 14 of the Code.  66 Pa.C.S. § 1401 et seq.  I&E stated that the 

record evidence does not demonstrate that the participants are adequately informed to make a 

knowledgeable decision to participate in the Plan.  I&E M.B. at 18-19.  I&E contended that 

absent comprehensive disclosures and educational materials regarding the Plan and what the 

participants will be presented, it cannot determine if the participants can make an informed 

decision to waive termination protections.  I&E M.B. at 20, I&E St. 1-SR at 18.   

 

I&E stated that the Petitioner never provided tangible educational materials that 

potentially would be used by participants.  I&E M.B. at 19.  I&E implied because it is 

indeterminate through the record evidence that the Company efforts through the Plan will afford 

the participant with the knowledge that the volunteer may relinquish protections that they have 

under standard, post-pay service, it must be concluded that the Petitioner failed to sustain its 

burden of proof and approval of the Plan is not warranted.  I&E M.B. at 20-21.  
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d. OCA  

 

OCA argued that the operation of the Plan as proposed, for a disconnection to be a 

service discontinuance through electronic means, does not include options to maintain service, 

and therefore, violates 66 Pa.C.S. § 1406(b) and 52 Pa.Code § 56.91, which ensure notice in 

advance of termination and that customers are aware of their options to maintain service.  OCA 

M.B. at 12-13.  OCA also contended that participants may not obtain notice because their 

Internet connection is down or otherwise out-of-service and cell phone service is similarly off 

due to unaffordability or other intermittent financial or technological problems.  OCA M.B. at 

20-21, OCA St. 1 at 24.  There is the possibility that participants will not receive notice of 

disconnection of service which is contrary to the requirements in 66 Pa.C.S. 1405(b). 

 

OCA contended that the nature of a discontinuance as defined in the 

Commission’s regulations7 is that it is voluntary at the discretion of the customer.  OCA M.B. at 

20, OCA St. 1 at 27-31.  Through the Plan as proposed the disconnection is not voluntary and is 

not at the discretion of the customer.  Consequently, the operation of the disconnect while being 

called by the Company a discontinuance is a termination as defined by the Commission 

regulations,8 not a discontinuance.   

 

OCA argued that because the disconnect is not voluntary on the part of the 

participant, there is the higher risk to health and safety.  The participant may see the Plan as the 

less punitive option to obtain service either temporarily or intermittently with funds for days of 

service. The participant may turn to alternative sources of light and heat.  The financial pressure 

of the household may cause the household to endure termination of service because of inability 

to pay.  OCA M.B. at 21, OCA St. 1-S at 2.  OCA stated that the disconnection will create 

danger not only to the household but to the community, whether intermittent or prolonged.  OCA 

M.B. at 22, 23-24, OCA St. 1 36-38.  OCA concluded that shorter more frequent interruptions to 

service could potentially increase the risk of harm to public safety and health.   

                                              
7  “Discontinuance of service” is defined at 52 Pa.Code § 56.2 as, “The cessation of service with the consent 

of the customer and otherwise in accordance with §56.72 (relating to discontinuance of service).  
8  “Termination of service” is defined at 52 Pa.Code § 56.2 as, “The cessation of service, whether temporary 

or permanent, without the consent of the customer.” 
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OCA asserted that the consumer protections for termination of service in Section 

1406(b) of the Code and 52 Pa.Code § 56.91 are not only for individual households but also for 

the community.  OCA M.B. at 10, 15.  These rights are for the public health and safety, to 

advance safe, reliable, adequate and continuous service on reasonable terms and conditions and 

cannot be legally waived.  OCA M.B. at 16-17.  

 

e. TURN 

 

TURN contended the problem with the disconnect being treated as a 

discontinuance is that the Plan proposes a series of electronic notifications and eliminates written 

notice, where written notice is a statutory customer protection.  TURN M.B. at 11, 66 Pa.C.S. 

§ 1406(b).  TURN found the discontinuance operates as a termination so the protections under 

Section 1406(b) of the Code are applicable.  TURN argued that the Plan cannot be in the public 

interest as it fails to benefit the public and offers unreasonable and inadequate customer 

protections and inferior quality of service through terminations not written or offered through 

personal contact and in violation of the Code.  TURN at 11.   

 

f. Analysis 

 

The parties are addressing two issues here: (1) whether the operation of the Plan 

to disconnect a participant that has failed to load appropriate funds to the account should yield to 

protections of a discontinuance or protections of termination, and (2) whether the procedures of 

notifications to the participant as proposed under the Plan as a consequence to the unloaded 

account are adequate. 

 

1. Operation to Disconnect Service 

 

I will now examine whether the Plan affords sufficient consumer protections 

because of a disconnection that it labels a discontinuance that operates as a termination rather 

than labeling the act a termination.  First, the definitions of discontinuance of service versus 

termination of service are enlightening. See supra notes 7 and 8 at 51.  The difference is that the 



52 

discontinuance of service is an act with the consent of the customer where the termination of 

service act lacks the consent of the customer.   

 

It is noted, that the Plan specifically obtains the agreement of the volunteer to 

acknowledge that disconnection of service is a discontinuance of service.  PECO St. 1 at 19, 

PECO St. 3-R at 6.  Without that agreement, the volunteer will not be eligible to participate.  

Consequently, the participant has agreed to or “consented” to cessation of service, which is how 

discontinuance of service is defined.  If it is determined that it is an agreed upon cessation of 

service, the consumer protections afforded at 66 Pa.C.S. § 1406(b) and 52 Pa.Code § 56.91 do 

not apply because those protections go to terminations which is not an agreed upon cessation of 

service.       

 

 I note however, that a customer does not need notice of a discontinuance because 

the discontinuance has been initiated by the customer.  The customer knows of the 

discontinuance because the customer initiated the discontinuance.  The discontinuance of service 

in the Plan here is not initiated by the customer.  

 

Nevertheless, the Commission regulation at 52 Pa.Code §56.17(3)(iii)(D) uses the 

term “discontinuance” and not “termination.”  This proposed provision of the Plan is in 

compliance with the Commission regulation.   

 

Examining the argument presented by I&E that the consent must be 

knowledgeable is a different matter.  I&E contended that without the content of the educational 

and instructional materials that the Company will present to the participants for the Plan, it is 

indeterminate whether the participant will gain sufficient knowledge to offer informed consent 

regarding the discontinuance of service.  PECO asserted that the stakeholders can collaborate 

over what materials should be presented to the volunteers once the Plan is approved.  PECO 

M.B. at 67, I&E M.B. at 19, OCA St. 1 at 47-48, PECO St. 1-R at 24, PECO St. 3-R at 13.  I&E 

rejected PECO’s assertion and rebutted that the assessment of whether a volunteer can make an 

informed decision to waive a consumer protection must be included and because the record is 

insufficiently developed for this purpose, the Plan should not be approved.  
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It is noted that “knowledgeable” or “informed” consent is not part of the 

definition for “discontinuance of service.”  Rather the definition is devoid of any adjective for 

the consent obtained.  It is also noted that neither I&E nor PECO provide Commission precedent 

where the Commission either requested educational materials as part of the litigation process or 

after an approved plan, allowed the educational materials to be detailed and finalized by the 

stakeholders to the litigation and approved by the Commission prior to project implementation.     

 

It is also noted that 66 Pa.C.S. § 2807(d)(2), states in relevant part, 

The commission shall establish regulations to require each electric 

distribution company,…to provide adequate and accurate customer 

information to enable customers to make informed choices 

regarding the purchase of all electricity service offered by that 

provider.  Information shall be provided to consumers in an 

understandable format that enables consumers to compare prices 

and services on a uniform basis. 

 

From the reading of Section 2807(d)(2) of the Code, the EDC, the Petitioner is an 

EDC, is to provide the customer with data to make informed decisions about electric services.  

66 Pa.C.S. § 2807(d)(2).   It is noted that advance payment is an electric service. 

   

I agree that the implementation of the Plan does not occur until there is 

Commission approval of whether the materials for consent by potential participants are 

submitted with the Plan as advocated by I&E.  The public input hearing revealed this concern of 

sufficient public education for implementation of the Plan.  Tr. 159-61.  I also agree that 

implementation of the Plan does not occur until materials for education of potential participants 

are submitted.  Indeed, there is no dispute from PECO that the participant should have obtained 

knowledge of what he or she may be relinquishing when consenting to a disconnect in the Plan 

as a discontinuance.  I also agree that it cannot be determined whether the participant can 

reasonably provide consent based upon what has been submitted on the record.   

 

I agree that it is the Petitioner’s burden to provide information for determination 

about the Plan that it submitted.  However, I do not find it unreasonable for the stakeholders to 

collaborate over what instruction, information, and education should be minimally required for a 
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potential participant to provide consent of discontinuance under the Plan.  Even if the Petitioner 

had provided such information, instruction, and education, I would find it prudent to direct the 

stakeholders to collaborate on what is cost effective to present to potential participants prior to 

implementing the Plan.   

 

I am aware that the Commission has used a stakeholders’ collaborative process to 

determine what is presented to consumers to make determinations for electric competition 

deregulation for example.  The Commission has also used collaboration in Investigation into 

Financial and Collections Issues Regarding the Philadelphia Gas Works, 

Docket Nos. P- 00042090, R-00049157, M-00021612, P-00032061, P-00042117 (Order entered 

October 27m 2004) at 22.  

 

It is disingenuous to insist that the Petitioner must present ideas from its 

perspective, without the collaboration of the different perspectives of the stakeholders to this 

proceeding.  Consequently, I find that the lack of detail for what the volunteer will be presented 

prior to consenting to participate in the Plan is a barrier to implementing the Plan rather than 

approval of the Plan.  I find that the procedure advocated by the Petitioner to collaborate with 

stakeholders in the future to present educational, instructional, and informational materials 

regarding this Plan is reasonable.   

 

The Petitioner should be directed to collaborate with stakeholders over the 

education, information, and instruction provided to potential participants prior to implementing 

the Plan.  The Commission will approve the results of this collaboration as presented jointly by 

the Petitioner and the stakeholders at a future date prior to implementation of the Plan. 

 

2. Notification Procedures 

 

The Plan proposed notification through electronic means which the opponents 

find inadequate.  I agree that for standard, post-pay service notices are written, posted at the 

service address and provided through phone contact.  I agree with I&E that these means of 

notification are more effective than electronic means because they are more personal and 
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actively engages the customer rather than electronic means which passively engage the customer.  

I&E M.B. at 23. 

 

I am concerned that the electronic means may not be contemporaneously 

communicated without a significant delay.  Although a text or email is sent, there is no telling 

when the recipient will receive it, or open it to gain knowledge of its contents.  The recipient may 

have financial problems causing his or her electronic system to be disengaged.  The recipient 

may have technical problems such as a hacked account or equipment attacked by a virus.  The 

electronic address may no longer be active, be returned undeliverable or no longer be the primary 

address of the recipient to monitor.9  The electronic device may simply be off charging or just 

off.  The individual may not be able to access his or her electronic equipment.  In short, the 

notices can be delivered but never be seen by the recipient.  I&E M.B. at 31.   

 

Just depending on electronic means as the sole means of notification when the 

regulations require at least two media, telecommunications and U.S. postal service delivery, is 

not sufficient or reasonable.  The procedures of this new method of payment should not be less 

than the means that are in place for consumers.  Consequently, I fail to see the benefit of this 

operation of procedure for the Plan.  I do not find that the procedure of notification through 

solely electronic means is in the public interest. 

   

2. Medical Condition – 52 Pa.Code § 56.17(3)(iii)(D) 

 

The Petitioner has not requested a waiver of 52 Pa.Code § 56.17(3)(iii)(D), which 

states that a customer using advance payment service cannot have utility service discontinued 

during a medical emergency.  However, the procedures under the proposed Plan are such that a 

customer or applicant must call PECO and request to be removed from the pilot, which then, as a 

result of the request, reverts the participant back to standard, traditional post-pay service because 

of a medical situation.  PECO St. 1 at 20. 

                                              
9  It is noted that the Petitioner stated during the discovery that if electronic communications were 

unsuccessful, it would revert the participant back to standard post-pay service in lieu of disconnection.  I&E M.B. at 

13, I&E Ex. 1, Schedule 9, at 3. 
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Under the standard post-pay service, the party is afforded the medical certificate 

protections found at 52 Pa.Code § 56.111 et seq., which include three-day confirmation of a 

medical situation and prohibition of termination for up to 30 days.  The certification may be 

renewed for an indefinite number of times provided the customer meets obligations to pay 

current charges during the medical certification process.  52 Pa.Code § 56.114(2), TURN M.B. at 

12-13, footnote 15, citing PECO Universal Service and Energy Conservation Plan for 2016-

2018, Docket No. M-2015-2507139, (Order on Reconsideration entered December 8, 2016).  

Additionally, Section 1406(f) of the Code states, “a public utility shall not terminate service to a 

premises when a customer has submitted a medical certificate to the public utility.”  66 Pa.C.S. 

§ 1406(f).   

 

If the participant in the proposed Plan remains in the pilot and fails to call PECO 

to be removed from the pilot for a medical situation, the Plan can operate to discontinue the 

participant’s service.  Thus, the operation under the proposed Plan for the situation where a 

participant fails to alert PECO to a medical situation to be removed from the Plan, and therefore, 

service is discontinued, does not comply with the regulation at 52 Pa.Code § 56.17(3)(iii)(D).  

Consequently, to approve the Plan as proposed, the Commission would be waiving the regulation 

at 52 Pa.Code § 56.17(3)(iii)(D). 

 

a. PECO 

 

PECO does not refute that contact must be initiated by the participant to begin the 

process of medical certification.  Rather, PECO states that even with standard, traditional, post-

pay service virtually all customers begin the protections for a medical certificate by contacting 

PECO.  PECO stated there will be no degradation of access to the medical certificate procedures 

under the Plan.  PECO St. 1-R at 11-14.     

 

b. CAUSE-PA 

 

CAUSE-PA emphasized that the participant must contact PECO when a medical 

emergency arises and this term, “medical emergency”, is not defined and should not be confused 
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or combined with the medical certificate process which is defined by Commission regulations.  

CAUSE-PA M.B. at 23 (footnote omitted), see 52 Pa.Code §§ 56.112 to 56.118.  CAUSE-PA 

then makes suppositions of the term “medical emergency” as applying during the winter 

moratorium.  CAUSE-PA M.B. at 24.  Consequently, there is a risk of discontinuing service 

during the winter moratorium for participants with greater than 150% FPL but less than 250% 

FPL, which is contrary to 66 Pa.C.S. § 1406(e)(1).    

 

CAUSE-PA stated for a participant to exercise their right to submit a medical 

certificate where applicable under the Plan, the participant must be knowledgeable of that right.  

CAUSE-PA contends that PECO does not propose to provide notice in conjunction with a 

termination for failure to prepay.  Id.  In comparison, CAUSE-PA stated termination under 

standard, traditional, post-pay service includes written notice that expresses the availability of 

medical certificates.  Id at 24-25 citing CAUSE-PA St 1 at 23-24.  CAUSE is emphatic that by 

participants losing the notice of availability of the medical certification process prior to the 

discontinuance of service, households may not be protected from involuntary disconnection 

simply because they failed to receive adequate notice and opportunity to obtain medical 

protection from termination of service. CAUSE-PA M.B. at 25-26.  CAUSE-PA asserted such a 

procedure is not in the public interest.  Id at 26. 

 

c. OCA 

 

The OCA contended that depending upon the circumstances of the medical 

emergency, the participant may not be able to call to return to traditional, standard, post-pay 

service.  OCA M.B. at 37. 

 

d. TURN  

 

TURN’s witness expressed concern about those participants that do not contact 

PECO to revert to standard service and yet, a situation where a medical certification process 

would have been applicable occurred that would have resulted in avoiding termination of service.  

TURN M.B. at 13-14, citing TURN St. 1-SR at 8.  That participant would experience termination 
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of service where most conservatively the protections as a standard service post-pay customer 

would have delayed termination of service. 

 

TURN contended that the participant has an additional obstacle to obtain 

protections when the applicable medical situation arises.  The participant must first request to 

revert back to standard service and then request the procedure under the medical certification 

process.  The TURN witness states,  

 

This added step…could compromise the health and safety of some 

pilot participants, particularly… those customers who might be 

unable to timely schedule a follow up appointment with a medical 

provider to obtain a new certification after they have reverted to 

standard service and for those customers who have to pay a fee to 

obtain additional certification.  

 

TURN M.B. at 14 citing TURN St. 1-SR at 8.   

 

e. Analysis 

 

I find the argument presented by CAUSE-PA that the medical emergency term is 

undefined and that it must reference discontinuance of service during the winter moratorium 

without merit.  I agree that the term “medical emergency” is not defined in either Commission 

statutes or regulations.  However, Appendix A and B of Chapter 56 to Title 52 of the 

Pennsylvania Code are entitled, “Medical Emergency Notice”.  These appendices are referenced 

as examples of notice the utility provides to the customer for use of the medical certification 

process to guard against termination of service.  The Commission’s regulations at sections 

56.91(b)(8) and 56.331(b)(7), for Chapter 14 termination and general termination notices 

respectively reference these appendices, and therefore, are applicable.    

 

It is incorrect to imply that this term is first introduced by PECO and is not 

connected to the medical certification process.   I do find the supposition that the “medical 

emergency” applies to termination of service during the winter moratorium is to bootstrap 

arguments that are applicable to waiver of 66 Pa.C.S. § 1406(e) to a medical situation, and 

therefore, not persuasive to waive 52 Pa.Code § 56.17(3)(D)(iii).  I do not find the use of the 
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phrase “medical emergency” in the Plan as argued by CAUSE-PA persuasive for denial of the 

procedure presented. 

 

I find the argument presented by CAUSE-PA that the Company does not provide 

notice of the availability of the medical certification process as required by Commission 

regulations and statute has merit.  I agree that a participant must know a right exists in order to 

exercise it.  I also agree with OCA that the circumstances of the emergency may not provide the 

participant with the ability to call the Company. 

 

I do not find persuasive that the Petitioner will educate the participants of this 

protection as part of enrollment.  The Commission regulations operate that a customer receives 

notice of the availability of medical certification when the Company is close to exercising 

termination.  In comparison, the participant does not get that notice at or around the time it is 

applicable.  The presentation of the notice at the time it is relevant and can be effective is 

invaluable and the education prior to when it may be effective pales in comparison.  To not 

provide the participants at a minimum the same protections without offering the participants 

consideration of a benefit of a different type, for example discounted service, does not warrant a 

conclusion that there is a benefit for the public.   

 

TURN’s argument that under the Plan a participant must exercise an additional 

step to contact the utility to retain the protections offered under the Commission regulations is 

persuasive.  Any protections that the Commission has afforded the public should be maintained 

and not degraded unless additional incentives or different protections are afforded the 

participants for consideration of their participation.  The Petitioner has not pointed to any such 

instance in this case where this protection that is degraded through the operation of the proposed 

Plan is in consideration of the offering of an additional benefit not afforded to standard, 

traditional, post-pay service customers.  Consequently, I cannot find that this operation is 

reasonable and in the public interest.   

 

In contrast, the argument of TURN that if a customer fails to alert PECO of a 

medical situation and the result is termination, which under post-pay service would proceed 
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under the medical certification process delaying termination, and therefore, is contrary to 66 

Pa.C.S. § 1406(f) is not convincing.  Under post-pay service, the customer must initiate contact 

with PECO that a medical certification process is applicable by contacting PECO.  The same is 

required by the Plan.   

 

3. Winter Moratorium 

 

Section 1406(e)(1) of the Code states, 

 

Unless otherwise authorized by the commission, after November 

30 and before April 1, an electric distribution utility or natural gas 

distribution utility shall not terminate service to customers with 

household incomes at or below 250% of the Federal poverty level 

except for customer whose actions conform to subsection (c)(1).  

The commission shall not prohibit an electric distribution utility or 

natural gas distribution utility from terminating service in 

accordance with this section to customer with household incomes 

exceeding 250% of the Federal poverty level.   

 

66 Pa.C.S. § 1406(e)(1)(subsection (c)(1) provides specific grounds for immediate termination).   

 

Similarly, the Commission regulation at Section 56.100(b) states, 

 

Electric distribution and natural gas distribution utilities. Unless 

otherwise authorized by the Commission, during the period of 

December 1 through March 31, an electric distribution utility or 

natural gas distribution utility may not terminate service to 

customers with household incomes at or below 250% of the 

Federal poverty level except as provided in this section or in 

§ 56.98. The Commission will not prohibit an electric distribution 

utility or natural gas distribution utility from terminating service in 

accordance with this section to customers with household incomes 

exceeding 250% of the Federal poverty level. 

 

52 Pa.Code § 100(b).  The Plan as proposed could have participants that have household incomes 

below 250% of the FPL.  Ensuring participants receive protection as afforded by the 

Commission’s statute and regulations, which exists under standard, post-pay service was an issue 

of contention.   

PECO 
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PECO contended that any participant, even those with household incomes below 

250% of the FPL, can at their discretion call the Company to revert back to standard service.  

PECO M.B. at 63-64.  The participant will receive electronic notifications under the procedure of 

the Plan prior to discontinuance.  Id at 64.  PECO disagrees that the procedure to revert to 

standard service is unreasonable and degrades the benefits the participant would otherwise incur 

under standard service.  PECO stated that the participants will be informed when enrolling of the 

discretion to revert back to standard service.  PECO submitted that the risk is minimal to non-

existent that a participant would fail to exercise the option to revert back to standard service 

when it is needed.  Id.  If the participant’s household income is at or below 250% of the FPL, 

service will be restored without payment, upon reverting back to standard service.  PECO St. 1-R 

at 11.  PECO stated that this issue of the operation of the Plan should not be viewed as a barrier 

to approve the Plan.  Id. 

    

a. CAUSE-PA 

 

CAUSE-PA stated that the Plan permits households with incomes of 250% of the 

FPL or less to experience involuntary termination of service without proper notice during the 

winter months in violation of 66 Pa.C.S. § 1406(e).  CAUSE-PA M.B. at 19.  CAUSE-PA 

contended that the “General Assembly specifically recognizes the vulnerability of these … 

income households and that their non-payment in the winter time is not indicative of an 

unwillingness to pay, but rather an inability to pay.”  Id at 20. 

 

CAUSE-PA’s witness suggested, “PECO is requesting that the Commission 

sanction the fact that some households who would otherwise be protected by the winter 

termination rules will have their service terminated despite this protection, based on the premise 

that these households could reconnect easily.”  CAUSE-PA M.B. at 21, citing CAUSE-PA St. 1-

SR at 7.   

 

CAUSE-PA simply argued that the Plan flies in the face of the General 

Assembly’s policy determination in Chapter 14, is unreasonable and not in the public interest.  

CAUSE-PA M.B. at 20-22.  CAUSE-PA asserted that the Plan should be rejected.  Id at 22.    
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b. I&E 

 

I&E stressed that the Plan permits households with incomes below 250% of the 

FPL to be terminated during the winter months.  Consequently, the Plan violates the Commission 

statute and Commission regulations.  I&E M.B. at 15.  I&E stated that the procedure provided 

through the record testimony is not memorialized in the Plan.  Id at 16. 

    

c. OCA 

 

OCA stated that the Plan violates 66 Pa.C.S. § 1406(e)(1) and 52 Pa.Code 

§56.100 and the policy protection established by the General Assembly for winter terminations 

of households with incomes at or below 250% of the FPL.  OCA M.B. at 12, 15, OCA St. 1 at 7-

8, 27- 28.  The procedure proposed by the Plan affords no notice to ensure that the customers are 

aware of options to maintain service.  OCA M.B. at 12-13.  These protections exist not only for 

the specific households, but also the communities where the households exist because alternative 

means of heat and light yield greater risk to safety and health of not only the household, but its 

community.  Id at 15-16, 22-24, OCA St. 1 at 36-37.  OCA submitted that these public 

protections cannot be waived.  OCA M.B. at 16.  OCA implied that the rebuttal by PECO that 

winter termination protections do not apply is erroneous.  OCA M.B. at 23, OCA Hearing Ex. 1, 

PECO response OCA I-28.  OCA concluded that the Plan does not offer any benefit to the 

consumer and is not in the public interest. 

   

d. TURN 

 

TURN contended that the Plan poses safety and health risks for persons and 

communities because participants can have service terminated during the winter and therefore 

resort to unsafe sources of heat.  TURN M.B. at 26.  Participants, specifically those households 

at or below 250% of the FPL, may experience hours or days without service during the winter 

which would not have occurred if they had standard, post-pay service.  Id.  The Plan violates 

66 Pa.C.S. § 1406(e)(1) in that it deprives consumers of protections found in the Commission 

statute and regulations, increases frequency of terminations, and exposes consumers to increased 
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risks to health and safety.  TURN M.B. at 26.  TURN argued that the Plan violated 66 Pa.C.S. 

§ 2802(10), which prohibits reduction of consumer protections for low income customers at 

150% of the FPL and below.  Id at 19.  TURN suggested that the Plan provision is simply not in 

the public interest.      

 

e. Analysis 

 

I find that the protections afforded to consumers at 52 Pa.Code § 56.100 and 

66 Pa.C.S. § 1406(e)(1) are not maintained by the Plan.  I find that these protections cannot be 

waived.  I do not find, as asserted by PECO, that the winter termination protections do not apply.  

OCA Hearing Ex. 1, PECO response OCA I-28.  I do not find that the procedure proposed by 

PECO for the household individuals to call the Company to revert back to standard service is 

adequate because it degrades the quality of protection afforded under the Commission statute. 

 

I agree with the arguments put forth by the opponents to the Petition.  I find that 

this provision of the Plan is not in the public interest, and therefore this provision must be 

rejected. 

      

4. Disconnection Rate 

 

a. PECO 

 

PECO disagrees that any increase in the disconnection rate under the Plan is 

unacceptable.  PECO M.B. at 62.  PECO advocated that disconnections under the prepaid service 

may be a better outcome for both the customer and the utility than a lengthy disconnection.  Id.  

If the outcome is increased customer satisfaction, better payment behaviors, and improved 

energy conservation, then such outcomes warrant continuation of the Plan.   

 

None of the studies of existing programs have been disaggregated on an income 

basis and no existing program includes low-income customers.  The proposed Plan would 

include low-income participants.  Consequently, PECO contended that the data from existing 



64 

programs is not insightful or meaningful to the outcomes of increased customer satisfaction, 

better payment behaviors, increased energy conservation and increased disconnections.  

Id at 62- 63.  This Plan is a vehicle where PECO can obtain practical experience and obtain 

Pennsylvania specific-data regarding advance payment service which the Commission has 

acknowledged it is unfortunately lacking.  Id at 63.  

 

b. CAUSE-PA 

 

CAUSE-PA stated data from other prepay programs shows customers experience 

frequent disconnections.  CAUSE-PA M.B. at 30, CAUSE-PA St. 1 at 25-28, TURN St. 1 at 10-

12, OCA St. 1 at 13-23.  These disconnections, even those that are short in length of time, are 

dangerous to the participants and the public.  CAUSE-PA M.B. at 31, CAUSE-PA St. 1-SR at 7, 

OCA St 1 at 38-39. 

 

c. OCA 

 

OCA stated that prepay service tends to result in more frequent service 

disconnections or interruptions among customers with moderate to low incomes already 

struggling to make ends meet.  OCA M.B. at 17, 28-30 (plans in Arizona, Texas, Great Britain 

and New Zealand).  OCA stated that these prepay service plans show that participants have 

higher disconnections than experienced by the utility through standard, post-pay service.  OCA 

M.B. at 30, OCA St. 1 at 27.  The data from these prepay service plans shows not only higher 

disconnects, but that customers are forced to go without service.  OCA M.B. at 31.  This leads to 

an increase in the risk of harm to public safety and health as households affected could resort to 

candles and other less safe resources as alternatives to light and heat.  OCA M.B. at 23-24, OCA 

St. 1 at 37-38.  Consequently, OCA contended that the Plan is not sound public policy as it 

increases the risk of harm to public health and safety.  
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d. TURN 

 

TURN stated that other jurisdictions that have implemented advance payment 

service experienced frequent terminations because of the participant’s inability to fund a sufficient 

balance for service.  TURN M.B. at 22, OCA St. 1 at 15-23.  TURN pointed out that there is an 

increased risk to terminations because of added fees to preserve service.  TURN M.B. at 22, 

TURN St. 1 at 12.  The fees added are transaction fees which on average in frequency are three to 

four per month with up to seven loads per month and can average in amounts from $1.35 to $2.35 

for each transaction.  CAUSE-PA I-45, TURN M.B. at 22.  TURN advocated that there is no 

consumer benefit here as there is the likelihood of increases in terminations and increases in costs 

to maintain service.  TURN M.B. at 22. 

  

e. Analysis 

 

The opponents provide data and a persuasive argument that existing prepay 

service programs yield an increase in disconnects which increases the risk of public health and 

safety not only to the participants but to the public at large.  The Petitioner does not rebut this 

premise, but rather attacks the data as not disaggregated on income.  I find that the issue is not 

whether the data as presented can show income correlations.  Rather, I find the issue is whether 

the data can show that an increase in the risk of harm is dependent upon service or the lack 

thereof.      

 

Although the Petitioner advocates the benefits of customer satisfaction, improved 

payment behaviors and improved energy conservation to be realized through the Plan, I note that 

the Petitioner does not present any data from existing prepay service programs, which support 

that these benefits will be realized.  

 

Furthermore, because these benefits are not supported with data, in comparison 

with the harm that is supported with data, I do not find that these benefits outweigh the increased 

risk of harm to the public safety and health at large.  Rather, I agree that this increase in harm to 

the public is not sound policy and is not in the public interest.   
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Thus, I conclude that the Petitioner has failed to sustain its burden of proof.  I find 

that the evidence of record supports a conclusion that an increase in the disconnection rate will 

be realized from the operation of the Plan and the increased disconnection rate will result in 

increased risks to health and safety.  This result is not in the public interest.   

  

5. Payment Arrangement Options 

 

The proposed Plan makes provisions for a payment arrangement for those 

participants that enroll with delinquencies.  The payment arrangement terms are: for each dollar 

the participant loads onto the account, 25% is allocated to the delinquency and the rest, 75%, is 

allocated for payment for future usage of service.  PECO St. 1 at 15-16.   

 

It is noted that Section 1405 of the Code provides specific rules for payment 

arrangements. 66 Pa.C.S. § 1405.  Specifically, Section 1405(b) of the Code provides payment 

arrangement terms contingent upon where the customer’s household income is compared with 

the FPL.  66 Pa.C.S. § 1405(b).  Similarly, Section 1407(c) provides payment terms for 

restoration of service based on income compared with the FPL.  66 Pa.C.S. § 1407(c).  Lastly, 

Section 1417 of the Code states that the chapter is not applicable to victims of abuse orders, but 

the Commission precedent is to conclude affordable payment terms by determining the 

household income versus expenses.  66 Pa.C.S. § 1417, see Carmencita M. Pedro-Fisher v. 

PECO Energy Co., Docket No. Z-01392788 (Order entered July 24, 2006).   

 

The Plan as proposed includes the participants’ household income as a factor of 

whether the customer or applicant can participate initially.  Once the determination is made that 

the customer or applicant is eligible to participate, the customer’s household income is no longer 

an issue.  
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a. PECO 

 

The Petitioner recognized that opponents view the 25%/75% arrangement for 

allocation of payment as a violation of payment arrangements under the provisions of the Public 

Utility Code for customers and victims of domestic violence since the terms do not consider 

income of the household and do not compare household income with the FPL.  PECO M.B. at 

65.  The Petitioner stated that if another payment arrangement is desired before the volunteer 

participates, then the individual need not volunteer for the Plan.  The Petitioner stated that if the 

volunteer has become a participant and desires different payment arrangement terms than offered 

through the Plan, the participant can request to revert back to standard, traditional post-pay 

service.  PECO M.B. at 65, PECO St. 3R at 9-10. 

 

b. CAUSE-PA 

 

CAUSE-PA expressed there are special payment arrangement rules for those 

households under 300% of the FPL.  See 66 Pa.C.S.§ 1405(b), CAUSE-PA M.B. at 27-28.   

CAUSE-PA stated that the Plan applies a formulaic requirement and not a payment plan to 

reduce arrears, and therefore, is insufficient and inconsistent with the Commission regulations at 

52 Pa.Code § 56.17(3)(iii).  CAUSE-PA R.B. at 10.  CAUSE-PA implied that the Plan failed to 

provide a benefit for why it is operating contrary to Commission statute and regulation, and 

therefore, is not in the public interest. 

 

c. OCA 

 

OCA asserted that by the operation of the Plan the Company has established a 

payment arrangement but has not considered either the income of the volunteer or the statutory 

amount of time permitted to pay off an arrearage.  Thus, OCA concludes that the operation of the 

Plan violates Section 1405 of the Code.  66 Pa.C.S. § 1405, OCA M.B. at 14.  OCA stated 

further that the Plan failed to uphold the policies of Chapter 14 such as health and safety of the 

public because it failed to incorporate this customer protection to offer payment arrangements 
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considering the household income of customers with more than 150% of the FPL but less than 

300% of the FPL as required by the statute.   

 

d. TURN 

 

TURN expressed that Section 1303 of the Code requires the utility to compute 

bills using the method most advantageous to the patron.  66 Pa.C.S. § 1303,10 TURN M.B. at 14.  

The Plan proposes one-size-fits-all terms for a payment arrangement regardless of the 

participant’s income, and therefore, is not in keeping with Section 1303, because the participant 

could be eligible for better terms.  TURN St. 1 at 16.  Furthermore, PECO will not prevent 

enrollment of the volunteer even if the terms fail to be more advantageous than other options 

available to the volunteer.  This circumstance would deprive a participant of an available and 

more favorable option which is contrary to the statute.  TURN M.B. at 15. 

 

e. Analysis 

 

I find that the allocation of 25% of the pre-payment to the arrears and 75% of the 

pre-payment to fund the future usage of service for those participants that have delinquencies is a 

payment arrangement.  The record evidence shows PECO does not dispute that the participants 

will get a payment arrangement for these particularly situated participants for 25% towards 

paying down the arrearage and 75% of the payment toward future usage of service.  Further, there 

is nothing in the record that argues this payment arrangement complies with the Commission 

statute.   

 

I find persuasive that the Plan fails to continue the statutory protections for 

participants above 150% of the FPL and below 300% of the FPL, as with payment arrangements 

with duration and commensurate terms found in Chapter 14.  I find that the evidence is 

                                              
10  66 Pa.C.S. § 1303 states, “No public utility shall, directly or indirectly, by any device whatsoever, or in 

anywise demand or receive from any person, … a greater or lesser rate for any service rendered or to be rendered by 

such public utility than that specified in the tariffs of such public utility applicable thereto… Any public utility, 

having more than one rate applicable to service rendered to a patron, shall, after notice of service conditions, 

compute bills under the rate most advantageous to the patron.” 
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convincing that the Chapter 14 payment arrangement terms are more affordable than the terms 

corresponding to the Plan.   

 

The record is devoid of an argument from the Petitioner that the payment 

arrangement proposed through the Plan is beneficial.  I do not find that it is reasonable and just to 

implement a payment arrangement that is contrary to the provisions of the statutes for this subset 

of participants which the statute sought to protect.    

 

I conclude that the operation of the Plan as proposed for payments from 

participants that would otherwise be eligible under the protections of 66 Pa.C.S. §§ 1405, 1407, 

and 1417 is not in the public interest, and therefore, cannot be approved. 

 

6. Notice to Specifically Situated Tenants in Dwelling Landlord Resides 

 

Under Section 1523 of the Code where the landlord is the ratepayer and also 

resides at the service address, tenants of the landlord at the same service address obtain pre-

termination and discontinuance of service protections.  66 Pa.C.S. § 1523.  Tenants under these 

living arrangements must be notified of rights to have continued service if termination is due to 

nonpayment by the landlord.  Because the Plan permits landlords that are both the account holder 

and occupant of the service address, the risk of terminating service of a tenant for nonpayment of 

the landlord at said property exists and is contrary to the statute. 

 

a. TURN  

 

The witness for TURN testified that there are not adequate safeguards to the 

rights of tenants when a landlord participates in the Plan.  TURN St. 1 at 24, TURN St. 1-SR 

at 9.  TURN’s witness recommended excluding all tenant occupied properties from the Plan, but 

PECO declined this modification to the Plan.  TURN M.B. at 17.  TURN pointed out that a 

tenant that lives at the same service address where the landlord is the ratepayer and occupant will 

not receive a written pre-termination notice and will not be alerted to an impending termination.  

Such an occurrence is in violation of the Commission statute. 
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PECO failed to rebut this assertion made by TURN. 

 

b. Analysis 

 

I agree with TURN that where a landlord is both occupant and ratepayer of a 

service address where tenants are also occupants, the tenants will not receive written pre-

termination notice and an alert to an impending termination under the operation of the Plan.  The 

Plan as proposed would not comply with the Commission statute.  There is no rationale given on 

the record as to why non-compliance with this statute is reasonable as a benefit to the customer, 

specifically the tenant, and in the public interest.  As a result, this operation of the Plan cannot be 

approved by the Commission. 

       

7. Protections for Participants Under Protection from Abuse Order 

 

a. TURN 

 

TURN contended that the Plan is silent on how options are extended to 

participants that have protection from abuse orders. TURN M.B. at 17, TURN St. 1 at 18.   

Section 1417 of the Code provides customers that have a protection from abuse order with 

additional payment and restoration options.  66 Pa.C.S. § 1417.  

 

PECO does not rebut this assertion made by TURN.  

 

b. Analysis 

 

I agree that the Plan does not address what happens when a participant also has a 

protection from abuse order.  Section 1417 of the Code states the Chapter 14 protections are not 

applicable to a victim of protection from abuse orders.  Id.  Without the Chapter 14 protections, 

the Commission’s regulations for the protections of these customers are in effect.  Consequently, 

the analysis for waiver or non-compliance with Commission regulations would apply to 

participants with protection from abuse orders.   
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In addressing the absence of provisions for participants with protection from 

abuse orders, TURN is not specific to which regulations are waived or not in compliance because 

of the proposed Plan.  However, it is the Petitioner’s burden to show that the Plan is in 

compliance with consumer protections regarding victims from abuse orders.  It is not the burden 

of TURN to show that the Plan is not in compliance with specific Commission regulations or 

statutes.  Furthermore, the Commission precedent is to develop a payment plan that is affordable 

after examining the household income and expenses of the victim. Carmencita M. Pedro-Fisher 

v. PECO Energy Co., Docket No. Z-01392788 (Order entered August 24, 2006).  There is no 

record evidence that the Plan implements these actions.  

 

I find that PECO failed to sustain its burden that the Plan maintains the 

protections that exist in the Commission’s regulations for victims of protection  

from abuse orders.  I find that the failure to maintain the protections afforded to consumers that 

may be victims of abuse orders as participants in the Plan through its operation, is not reasonable, 

just or in the public interest.    

 

8. Advance Pay Service Costlier than Post-Pay Service        

 

a. CAUSE-PA 

 

CAUSE-PA argued that the prepay service under the Plan causes additional 

transaction fees which result in higher payment for service than with the post-pay method.  

CAUSE-PA M.B. at 28.  CAUSE-PA stated that because the prepay service is more costly 

through incurred transaction fees, it is a detriment to the public interest. CAUSE-PA M.B. at 29.  

PECO does not dispute that payment frequency will increase under the operation of the Plan.  Id, 

CAUSE-PA St. 1 at 27-28.   

 

CAUSE-PA’s witness provided testimony that PECO estimates the average 

household will make three or four payments per month.  CAUSE-PA St. 1 at 28.  Depending on 

the method of payment, cost of the service increases in the following amounts: (1) a transaction 
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fee for a credit or debit card of $2.35 per transaction or (2) $1.50 per cash transaction.  CAUSE-

PA Hearing Ex. 1 at 551-552, PECO Response CAUSE -PA I-44.  

 

CAUSE-PA’s witness further testified that economically vulnerable households 

may experience challenges to participate, incurring additional costs.  For example, (1) electronic 

checks require a bank account and digital access to said account; (2) mailed payments take 

several days to arrive and be processed; and (3) walk-in payments require the ability to travel to 

appropriate offices during business hours.  CAUSE-PA M.B. at 29, CAUSE-PA St. 1-SR at 10.  

Added cost for the same service is not in keeping with the Commission’s statute. 

 

No other parties presented this issue. 

 

b. Analysis 

 

I agree that participants will incur more costs electing to participate in the Plan 

than incurred though post-pay service.  However, I find that this is a trade-off that the participant 

needs to make, whether it is more convenient to use this method of payment versus the post-pay 

method.  Yes, there are transaction fees, but these same fees may be incurred with post-pay 

service.   

 

I understand the point made by CAUSE-PA that the frequency of the transactions 

will increase under the Plan, and thus, the cost incurred by the participant will increase.  

However, I believe there is a benefit in paying $50.00 per week for cash flow purposes versus 

$200.00 per month.  The participant is to weigh whether that benefit is worth the incurred costs.  

Consequently, because there is a benefit to be weighed against the additional cost incurred by the 

participant, I cannot find that the public interest is harmed.   
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9. Cost of Plan 

 

a. PECO 

  

When the Petition was filed, PECO estimated that the cost of the Plan would be 

$500,000.00.  PECO St. 1 at 23.  PECO then changed this cost estimate to $800,000.00 during 

litigation of the Petition.  I&E St. 1 at 14, PECO response I&E-63.  PECO contends, in any 

event, the Company will not recover any costs from the Plan until those costs are reviewed in a 

cost recovery proceeding, such as a base rate case, that will be held in the future.  PECO M.B. at 

68, PECO St. 3-R at 13-14. 

 

PECO stated that programs are subject to budget estimate variability as projects 

develop and progress.  PECO M.B. at 68.  This variability is not justification to reject the Plan.  

Id. 

 

b. I&E 

 

I&E advocated that the actions of the Petitioner in changing the estimated costs of 

the Plan indicate that the true costs are uncertain and the Plan is underdeveloped.  I&E M.B. 

at 13.  

 

No other parties addressed this issue. 

 

c. Analysis 

 

I conclude that I&E is accurate.  I agree that the cost of the Plan has been in flux 

or dynamic in that it has changed over the course of the proceeding.  The cost of the Plan has not 

been static. However, I do not find that the change is fatal to approving the Plan.   

 

PECO has been consistent in stating that the cost presented for the Plan is an 

estimated cost.  Inherent in the word estimated connotes that the cost is not final.  I would find it 
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unreasonable to reject the Plan because the estimate changed.  It is an estimate.  Since the 

approval of the Plan does not approve the costs of the Plan, the estimated costs could still 

change.   

 

I find it is in the public interest for the Petitioner to provide changing dynamics of 

the Plan as soon as those dynamics are known rather than to stick with a static plan.  Thus, the 

dynamic plan would strive toward a more comprehensive and workable product for the public.  

Furthermore, since the approval of the Plan does not approve the costs of the Plan, the changes to 

estimated costs have a minimal effect.  As the Petitioner has stated, the approval of the costs of 

the Plan occur in the future in a proceeding considering the cost recovery.  Consequently, I find 

the harm caused by the dynamics of changing estimated costs is outweighed by the benefit of a 

more comprehensive product for the public.   

 

I agree with the Petitioner.  The change in the estimated cost of the Plan is not 

fatal to the approval of the Plan.   

 

D. Competitive Market Concerns with Advance Payment Service 

 

The Commission was given specific authority to ensure competitive markets 

thrive in the Commonwealth of Pennsylvania through the Electric Competition Act, 66 Pa. C.S. 

§ 2801 et seq.  Germane to this Petition, the Electric Competition Act has the following 

declarations: 

 

Section 2804(6) of the Code, 66 Pa.C.S. § 2804(6) states,  

 

Consistent with the provision of section 2806, the commission 

shall require that a public utility that owns or operates 

jurisdictional transmission and distributional facilities shall provide 

transmission and distribution service to all retail electric customers 

in their service territory and to … electric generation suppliers, … 

on rates, terms of access and conditions that are comparable to 

the utility’s own use of its system.   

 

(emphasis added). 
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Section 2811(a) of the Code, 66 Pa.C.S. § 2811(a) states, 

 

The commission shall monitor the market for the supply and 

distribution of electricity to retail customers and take steps as set forth in this 

section to prevent anticompetitive or discriminatory conduct and the 

unlawful exercise of market power.  

 

(emphasis added). 

 

In this proceeding, these sections of the Commission’s statute are critical in 

whether the Petitioner’s Plan is in the public interest. 

 

1. RESA 

 

RESA contended the Plan is consistent with direct customer communications and 

inquiries routed through the EDC, interfering with the ability of the EGS to develop its 

relationship with its customer.  RESA M.B. at 7. The barriers to a direct relationship between the 

EGS and its customer are the following structural impediments: (1) the EDCs require utility 

consolidated billing (UCB)11 as the only billing option available for EGSs, RESA M.B. at 20, 

RESA St. 1 at 17-18; (2) lack of ability of the EGS to disconnect service to a non-paying 

customer, RESA M.B. at 21, RESA St. 1 at 17-18; and (3) lack of reasonable and timely access to 

real-time usage data of customers. Id.   

 

RESA concluded that until these structural impediments are removed, EGSs will 

not be able to offer prepay products to Pennsylvania consumers.  Consequently, RESA submitted 

that the Plan as proposed is anticompetitive and discriminatory because it results in disadvantages 

for EGSs.  RESA M.B. at 7.  Because the Plan is anticompetitive and discriminatory to EGSs, 

RESA submitted that the Plan is contrary to 66 Pa.C.S. §§ 2804(6) and 2811(a). 

 

                                              
11  Most EDCs require EGSs participating in the purchase of receivables program to use UCB for all 

residential customers of the EGS.  While RESA acknowledged that there is an effort to mitigate the competitive 

advantages that utilities enjoy regarding customer care and billing costs, the current structure in the Commonwealth 

does not permit EGSs to have direct relationships with their customers or to offer those customers “non-commodity 

based value-added products and services.”  RESA M.B. at 20-21, citing RESA St. 1 at 17-18. 
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2. PECO 

 

PECO noted that other parties to this proceeding are against an EGS offering 

prepay service because the offering would not be regulated by the Commission.  PECO M.B. at 

69.  PECO contended that the Commission’s regulations permit advance prepay service solely 

for utilities; and yet, RESA is requesting that the Commission prohibit such service contrary to 

its regulations and allow EGSs to provide the service.  Id, PECO St. 3-R at 16-17 (emphasis 

added).  PECO concluded that it is the absence of regulation, and not the Plan proposed by the 

Company, that is the barrier to EGSs offering the prepay service.  PECO M.B. at 69. 

 

3. CAUSE-PA 

 

CAUSE-PA contended that prepay service is harmful to consumers regardless of 

the entity that provides the service.  CAUSE-PA M.B. at 40.  CAUSE-PA argued that prepay 

service by EGSs would not be subject to much, if any Commission regulation, and would initiate 

pricing schemes layered upon the prepay service, causing complexity in pricing with the variable 

of electric retail choice supplier service, all of which has potential to harm the residential 

consumer in obtaining affordable service.  Id at 40-41, CAUSE-PA St. 1-R at 3-4.  CAUSE-PA 

concluded that the understanding of the Plan need not be complicated with the nuance of 

choosing a retail supplier.  CAUSE-PA M.B. at 42. 

  

4. OCA 

 

OCA submitted that prepay service should not be implemented by this Plan or by 

an offering from an EGS because of lack of consumer protection.  OCA R.B. at 31, OCA St. 1-

SR at 16-17. OCA pointed to the experiences in prepaid programs in Texas, which indicate that 

the EGSs’ prepaid programs suffer from lack of consumer protections, high fees and increased 

disconnections, as risks and potential harms to consumers of this Plan.  OCA R.B. at 32.  Thus, 

OCA indicated there is no difference in whether the service is offered by an EDC or an EGS, the 

consumer’s protections are lacking.  OCA R.B. at 32-33.  OCA maintained that benefits from 

advanced metering infrastructure can be offered to residential customers “without the threat of 
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disconnection associated with prepaid programs.”  OCA R.B. at 31, OCA M.B. at 18-19, OCA 

St. 1-SR at 16-17.   

  

5. TURN 

 

TURN interpreted the advocacy of RESA as a request that should the 

Commission approve the Plan, then the Commission should also address the competitive market 

concerns and recommendations raised by RESA.  TURN M.B. at 30.   

 

TURN suggested that the scope of this proceeding is whether PECO’s Plan should 

be approved.  TURN stated that the suggestions made by RESA lay a foundation for EGSs to 

offer prepay service in Pennsylvania. Id.  It is noted that PECO is not an EGS.  TURN asserted 

that regardless of the decision on the Plan, RESA’s recommendations should be rejected because 

the recommendation creates a pathway for EGSs to provide prepay service in Pennsylvania.  Id.   

 

6. Analysis 

 

It is noted that the barriers to direct relationships with EGSs as stated by RESA 

are not specific to PECO or its Plan, but to EDCs in general.  Nevertheless, these barriers cause 

access and conditions that are not comparable with PECO using its own system, which is 

contrary to the statutory provision found in 66 Pa.C.S. § 2804(6).  See supra at 75.   

 

PECO rebutted the assertions of RESA by stating that it is complying with the 

Commission’s regulation for advance payment service at 52 Pa.Code § 56.17 and that the 

regulation excludes EGSs.  Consequently, PECO stated that the Commission chose through the 

regulation to differentiate between the EDC and the EGS and is the source of the barrier to entry; 

the barrier to entry is not PECO or its Plan.   

 

I find the rebuttal by PECO misses the mark.  PECO did not deny there are 

differences in EDCs and EGSs through the Plan in communicating, contacting and cultivating 

relationships with residential customers.  Consequently, PECO did not deny that the barriers to 
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access and conditions of its system to offer service, that it has as an EDC, exist for EGSs.  PECO 

merely stated the Company is not the author of the differential treatment.    

 

If the differential treatment exists because the Commission’s regulation 

authorized the difference, that does not mean the regulation is right or is promoting sound policy.  

The policy declarations in the Electric Competition Act, specifically Sections 2804(6) and 

2811(a) do not promote differentiation but commonality.  The PECO rebuttal does not promote 

the policy declarations of the Commission’s statute or provide a reason for why the promotion of 

the differentiation is in the interest of the public. 

 

It is noted that 66 Pa.C.S. § 2802(12) states, in relevant part, “The purpose of this 

chapter is to modify existing legislation and regulations and to establish standards and 

procedures in order to create direct access by retail customers to the competitive market for the 

generation of electricity while maintaining the safety and reliability of the electric system for all 

parties.”  If the PECO system for prepay service presents an impediment for generation suppliers 

to have direct access to retail customers, then it cannot be found to uphold this policy statute, and 

therefore, the procedure cannot be sustained. 

 

I find that the regulation promotes a differentiation between EDCs and EGSs. 

PECO’s argument simply shows that the regulation is problematic.  It does not show that the 

Plan should be approved.   

 

I agree with RESA that the proposed Plan is contrary to the public policy 

declarations of the Electric Competition Act, and therefore, should not be approved. 

 

E. Proposed Reporting and Evaluations Contingent Upon Plan Approval  

 

Several parties have suggested contingent upon approval of the Plan, changes 

which include: (1) customer incentives; (2) evaluations; (3) reporting requirements; and (4) Plan 

criteria changes.  See I&E M.B. at 34-37, I&E R.B. at 18-25, OCA M.B. at 49-51, CAUSE-PA 

M.B. at 37-40, RESA M.B. at 19-24.  I do not find it necessary to address these contingencies 
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because I find that the Petitioner has failed to prove that the Plan complies with the public 

interest standard.   

 

In the event that the Commission should find that the Plan is in the public interest, 

I find it problematic to address the suggested contingencies.  I find that the contingencies 

contribute to the cost of the Plan.  I do not find it responsible to address the contingencies 

without the associated weighing of the costs that they may contribute.  Thus, I find from the lack 

of the record evidence for the costs that the contingencies bare on the Plan, that the contingencies 

are denied.  

 

F. Conclusion 

 

In examining the proposed Plan, I have found that some of the provisions 

contested are not problematic and promote the public interest, which are: (1) include applicants; 

(2) include persons without delinquencies; (3) duration of enrollment not contingent on 

extinguishing delinquency; (4) discontinuance in compliance with regulations; (5) stakeholders 

collaborative platform for education, instruction, information for participants; (6) costlier prepay 

versus post-pay service is beneficial; and (7) change in estimated cost not fatal to Plan.  

However, I have also found that some of the contested provisions through operation of the Plan, 

are contrary to the Commission’s statute or regulations and do not promote the public interest 

which are: (1) procedures of electronic notification; (2) procedures for medical condition; (3) 

protection against cessation of service in winter; (4) Plan increases disconnection rate; (5) omits 

payment arrangement options; (6) fails to protects tenants dwelling with landlords; (7) fails to 

protect participants under abuse order; and (7) inhibits competitive market.  I note that some of 

the problems can be resolved by not including as potential participants households under 300% 

of the FPL.  However, this modification does not cure all of the deficiencies that I found 

problematic.   

 

I do not find that the Plan is in the public interest as the disadvantages outweigh 

the benefits bestowed to the public.  By the ordering paragraphs below, I recommend that the 
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Plan be rejected.  Because I have concluded that the Plan as a whole is not in the public interest, 

the request by the Petitioner to temporarily waive the following is rendered moot: 

(1) 52 Pa.Code § 56.17(3) to include applicants in the Plan; 

(2) 52 Pa.Code § 56.17(3)(i) to include persons without 

delinquencies in the Plan;  

(3) 52 Pa.Code § 56.17(3)(iii)(B) to permit duration of 

participation in the Plan to not be contingent upon any 

delinquency of a participant; and 

(4) 52 Pa.Code § 56.53. 

 

VI. CONCLUSIONS OF LAW 

 

1. The Commission has jurisdiction over advance pay of electric and gas 

service delivered to residential customers in the Commonwealth of Pennsylvania.  66 Pa.C.S. 

§§ 501, 1401 et seq., 1501, 2801 et seq., 52 Pa.Code § 56.17.  

 

2. The Petitioner as the moving party has the burden of proof.  66 Pa.C.S. 

§ 332(a). 

 

3. The proponent of the rule or order “bear[s] the ultimate burden of 

persuading the Commission, by a preponderance of substantial evidence, that the relief sought is 

proper and justified under the circumstances.”  Motheral, Inc. v. Duquesne Light Co., 2001 Pa. 

PUC LEXIS 4 at 9; citing, Se-Ling Hosiery v. Margulies, 70 A.2d 854 (Pa. 1954).   

 

4. “[A] litigant’s burden of proof before administrative tribunals as well as 

before most civil proceedings is satisfied by establishing a preponderance of evidence which is 

substantial and legally credible.”  Samuel J. Lansberry, Inc. v. Pa. Pub. Util. Comm’n, 578 A.2d 

600, 602 (Pa.Cmwlth. 1990).   

 

5. A “preponderance of the evidence” means that one party must present 

evidence which is more convincing by even the smallest amount, than the evidence presented by 

an opposing party.  See, Se-Ling Hosiery, 70 A.2d 854 (Pa. 1954).   
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6. Substantial evidence is “relevant evidence that a reasonable mind may 

accept as adequate to support a conclusion: more is required than a mere trace of evidence or a 

suspicion of the existence of a fact sought to be established.”  Murphy v. Pa. Dept. of Pub. 

Welfare, White Haven Center, 480 A.2d 382 (Pa.Cmwlth. 1984). 

 

7. The burden of proof is comprised of two distinct burdens: the burden of 

production and the burden of persuasion.  The burden of production tells the adjudicator which 

party must come forward with evidence to support a particular proposition.  See In re 

Loudenslager’s Estate, 240 A.2d 477, 482 (Pa. 1968).   

 

8. The burden of persuasion determines which party must produce sufficient 

evidence to convince a judge that a fact has been established, and it never leaves the party on 

whom it is originally cast.  Reidel v. County of Allegheny, 633 A.2d 1325, 1329 n. 11 

(Pa.Cmwlth. 1993). 

 

9. A service is defined as, …any and all acts done, rendered, or performed 

and any and all things furnished or supplied, and any and all facilities used, furnished or supplied 

by public utilities.  66 Pa.C.S. § 102.   

 

10. Every public utility shall furnish and maintain adequate, efficient, safe, 

and reasonable service…and shall make all such repairs, changes, alterations, substitutions, 

extensions and improvements in or to such service … as shall be necessary and proper for the 

accommodation, convenience, and safety of its patrons, employees, and the public.  Such service 

also shall be reasonably continuous and without unreasonable interruptions or delay.  Such 

service … shall be in conformity with the regulations and order of the commission.  66 Pa.C.S. 

§ 1501. 

 

11. The Commission has regulations for advance payments relevant to the 

Company’s Plan.  52 Pa.Code § 56.17(3). 
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12. Application can be made to waive or be exempt from the Commission’s 

regulations for billing practices for residential utility service.  52 Pa.Code § 56.222(a). 

 

13. The Commission’s authority arises from the express language of the 

pertinent enabling legislation or by strong and necessary implication therefrom and its authority 

cannot operate beyond the express authority it is given.  Feingold v. Bell of Pa., 383 A.2d 791 

(Pa. 1977).   

 

14.  The General Assembly authorized consumer protections that supersede 

Commission regulations by enacting Section 1401 et seq. of the Code, 66 Pa.C.S. § 1401 

(Chapter 14). 

 

15.  A statutory right affecting public interest cannot be waived.  Brooklyn 

Savings Bank v. O’Neil, 324 U.S. 697, 704 (1954).   

 

16. Even where there is express authority to waive a provision of the statute, 

the Commission exercises the waiver only after it is determined that the waiver is just, 

reasonable and in the public interest.  Petition of Philadelphia Gas Works for Waiver of 

Provision of Act 11 to Increase the Distribution System Improvement Charge (DSIC) CAP and to 

Permit Levelization of DSIC Charges, Docket No. P-2015-2501500 (Order entered January 28, 

2016) at 9.   

 

17. 66 Pa.C.S. § 1405(b) sets forth the following payment guidelines: 

 

Household Income Payment Arrangement Length 

≥ 150% of poverty 

 

60 months (5 years) 

< 150% but ≥ 250% 36 months (3 years) 

< 250% but ≥ 300% 12 months (1 year) 

< 300% 6 months 

 

18. The Plan’s 75% towards usage and 25% towards arrears as the payment 

arrangement for all participants is contrary to the requirement for reasonable payment 
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arrangement terms applicable to households above 150% of the FPL and at or below 300% of the 

FPL.  66 Pa.C.S. § 1405. 

 

19. The Plan’s 75% towards usage and 25% towards arrears as the payment 

arrangement for all participants is contrary to the Commission statute for victims of domestic 

violence.  66 Pa.C.S. § 1417.  

 

20. The Plan failed to meet the public interest standard. 

 

21. PECO failed to sustain its burden of proof. 

 

ORDER 

 

 

  THEREFORE, 

 

  IT IS RECOMMENDED: 

 

1. That, PECO Energy Company’s Petition for a Pilot Plan for an Advance 

Payments Program Submitted Pursuant to 52 Pa.Code § 56.17, at Docket P-2016-2573023 is 

denied.  

 

2. That PECO Energy Company’s Petition for Temporary Waiver of Portions 

of the Commission’s Regulations with Respect to that Plan, at Docket No. P-2016-2573023 is 

denied.                             

 

3. That PECO Energy Company’s request to temporarily waive Commission 

regulation at 52 Pa.Code § 56.17(3) to include applicants is denied.                            

 

4. That PECO Energy Company’s request to temporarily waive Commission 

regulation at 52 Pa.Code § 56.17(3)(i) to include persons without delinquencies is denied. 
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5. That PECO Energy Company’s request to temporarily waive Commission 

regulation at 52 Pa.Code § 56.17(3)(iii)(B) regarding duration of participation not contingent upon 

extinguishing any delinquency is denied. 

 

6. That PECO Energy Company’s request to temporarily waive Commission 

regulations at 52 Pa.Code § 56.53 regarding use of deposit is denied. 

 

7. That the Secretary’s Bureau mark this docket closed upon entry of this 

Order.  

 

Dated: January 30, 2018     /s/     

       Angela T. Jones 

       Administrative Law Judge 

 

 

 

 


