BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Chalmers A. Simpson, Jr.				:
							:
	v.						:		C-2017-2605855
							:	
[bookmark: _Hlk504034507]PPL Electric Utilities Corporation			:



ORDER DENYING APPLICATION FOR ISSUANCE OF SUBPOENAS


		This Order is issued consistent with the Rules of Administrative Practice and Procedure of the Pennsylvania Public Utility Commission at 52 Pa. Code § 5.421 and § 5.483.  The Order denies the Application for Issuance of Subpoenas upon PPL Electric Utilities Corporation (PPL or Respondent) and upon Mr. Elias Harbilas filed at this docket on February 15, 2018, by Chalmers A. Simpson, Jr. (Complainant).

HISTORY

		On May 24, 2017, Complainant filed a formal Complaint with the Pennsylvania Public Utility Commission alleging that he had been misbilled by PPL.

		On June 13, 2017, PPL filed an Answer to the Complaint denying Complainant’s allegation and any violation of the Pennsylvania Public Utility Code or the regulations of the Commission.[footnoteRef:1] [1:  	This case was originally scheduled to by heard on August 9, 2017, but it has been continued several times.  ] 


		On January 7, 2018, Complainant made Application for Issuance of Subpoenas on PPL, Mr. Harbilas, and an entity known as the Capital Region Water Company.  A subpoena of Mr. Harbilas was issued on January 22, 2018, but was then quashed by Order dated January 23, 2018, after it was made known to me that counsel for Mr. Harbilas had not been served with the 

[bookmark: _Hlk507149755]Application for Subpoena, a Certificate of Service attached to that earlier Application notwithstanding.  Further, it has become clear that the subpoena of Mr. Harbilas is related to collateral litigation by the Complainant in the Dauphin County Court of Common Pleas, as will be discussed in this Order.  Finally, the Order of January 23, 2018 also denied the January 7, 2018 Application for Issuance of Subpoenas on PPL and Capital Region Water Company due to the defective service of that Application.

[bookmark: _Hlk504482300][bookmark: _Hlk504480963]		On February 15, 2018, Complainant again made Application for the Issuance of Subpoenas on PPL and Elias Harbilas.  

		On February 22, 2018, counsel for PPL filed an Objection to the Application arguing that the sole issue in this proceeding is whether PPL acted improperly by transferring what PPL maintains is an unpaid balance for an account servicing a previous address to Complainant’s current account.  PPL also objects to the Application on the basis that data sought by the Complainant has already been provided, that portions of the request are irrelevant to the issue at hand, that complying with the request would be unduly burdensome, and that the subpoena, if issued, may put PPL in the position of potentially violating the privacy rights of other ratepayers.  

		Pursuant to 52 Pa. Code § 5.421(f), a decision with respect to the Application and Objection is due no later than March 5, 2018.

DISCUSSION

Applicable Law
		
		The Commission’s procedural rules and regulations with respect to the issuance of subpoenas are set forth at 52 Pa. Code § 5.421.[footnoteRef:2]  The Commission’s regulation at 52 Pa. Code § 5.421(b)(1) states that an Application for Subpoena: [2:  	In his Application, Complainant cites as authority the Federal Rules of Civil Procedure.  The Federal Rules apply to proceedings before the federal courts, not to proceedings before the Pennsylvania Public Utility Commission.  The Commission’s procedural rules with respect to formal proceedings, including discovery and the issuance of subpoenas, are set forth at 52 Pa. Code §§ 5.1 et seq.] 


[bookmark: 5.421.](1)  Must specify as nearly as possible the general relevance, materiality and scope of the testimony or documentary evidence sought, including, as to documentary evidence, specification as nearly as possible of the documents desired. (emphasis added)
 
[bookmark: _Hlk504478746]		Under the Commission’s procedural rules and regulations at 52 Pa. Code 
§ 5.483(a):
	
The presiding officer will have the authority specified in the act, subject to this title. This authority includes, but is not limited to, the power to exclude irrelevant, immaterial or unduly repetitive evidence, to prevent excessive examination of witnesses, to schedule and impose reasonable limitations on discovery and to otherwise regulate the course of the proceeding. (emphasis added)


		Consistently, the Commission has allowed participants wide latitude in discovery matters.  Pa. P.U.C. v. The Peoples Natural Gas Company, 62 Pa. P.U.C. 56 (August 26, 1986); Pa. P.U.C. v. Equitable Gas Company, 61 Pa. P.U.C. 468 (May 16, 1986).   However, evidence sought must be relevant and material to the issue in the proceeding.

Limited Scope of this Proceeding

		Complainant filed a formal Complaint with the Pennsylvania Public Utility Commission alleging that he had been misbilled by PPL.  This is a clear and concise statement of the act or omission being complained of, but it also limits the issue to be considered to that misbilling.  The sole issue raised by the Complaint is whether PPL acted improperly by transferring what PPL maintains is an unpaid balance for an account servicing a previous address to Complainant’s current account.

		The Public Utility Code at 66 Pa. C.S. §1501 governs any allegations of unreasonable or inadequate service.  Pursuant to 66 Pa. C.S. §1501, the Commission has original jurisdiction over the reasonableness and adequacy of public utility service.  Elkin v. Bell Telephone Co., 372 A.2d 1203 (Pa. Super. 1977) aff’d 420 A.2d 371 (Pa. 1977); Behrend v. Bell Telephone Co., 243 A.2d 346 (Pa. 1968).  The Public Utility Code at 66 Pa. C.S. §1501 does not require perfect service or the best possible service but does require public utilities to provide reasonable and adequate service.  Analytical Laboratory Services, Inc. v. Metropolitan Edison Co., Docket No. C-2006608 (Order entered December 21, 2007); Emerald Art Glass v. Duquesne Light Co., Docket No. C-00015494 (Order entered June 14, 2002); Re: Metropolitan Edison Co., 80 Pa. PUC 662 (1993).

Complainant’s Current Application for Issuance of Subpoenas

Complainant’s current Application for the Issuance of Subpoena mirrors the earlier January 7, 2018 Application with respect to the persons and documents Complainant is seeking to subpoena, but the current Application fails to state with specificity the general relevancy, materiality and scope of the testimony or documentary evidence sought.  The Application does not posit the facts to be proved by the documents in sufficient detail to indicate the necessity of obtaining the documents.  The Application also requests (in large part) information that has already provided to Complainant by PPL and seeks to subpoena an individual (Elias Harbilas) with whom Complainant appears to be in a landlord/tenant dispute in another forum, a dispute which is irrelevant to the issue in this case.

To the extent that Complainant is requesting the disclosure by PPL of billing records relevant to his Complaint, I note that PPL already provided those records in its pre-hearing filing of February 8, 2018, comprising thirteen (13) separate records relative to Complainant’s accounts.  PPL’s proposed Exhibits 1-4 are Account Activity Statements that set forth transactions for a four year period from 2014 to 2018.  Complainant has, therefore, already been provided with the records he has requested from PPL, though perhaps not in the form he desires.  Respondent is not required to do more.  The records are in the form consistently presented by public utilities in compliance with the Prehearing Orders issued by the Commission’s presiding officers.  In this case, PPL’s filing satisfies the directive set forth in Paragraph 5 of the Prehearing Order issued in this matter on August 1, 2017, and those documents provide Complainant with the information necessary to prosecute his case.  PPL has complied with the Commission’s discovery rules.  PPL has not delayed this case.

With respect to Elias Harbilas, Complainant has failed to establish how his dealings with Mr. Harbilas are relevant to this case.  I note here as I did in my January 23, 2018 Order quashing an earlier subpoena on Mr. Harbilas that Complainant is prosecuting a case, Chalmers A. Simpson, Jr. v. Elias Harbilas, at No. 2017 CV 04201, before the Dauphin County Court of Common Pleas.  This appears to be a landlord/tenant case over which the Commission does not have jurisdiction.  Whether or not Complainant’s electric bills were higher or lower based on the alleged action or inaction of Mr. Harbilas is not a matter properly before the Commission.  Once again, the sole issue raised by the Complaint at this docket is whether PPL acted improperly by transferring what PPL maintains is an unpaid balance for an account servicing a previous address to Complainant’s current account, not how Mr. Harbilas has acted in his dealings with Complainant.  That matter is properly before the Dauphin County Court of Common Pleas.

Finally, Complainant refers in his Application to Angeline M. Daniels whom Complainant states is co-responsible for bills, and he would have PPL conduct a records search with respect to Ms. Daniels.  It is not necessary to address PPL’s privacy argument in this respect as the issue in this case is whether PPL has misbilled Complainant.  It is not a proceeding to apportion responsibility for those charges.

For the foregoing reasons, the Application for Issuance of Subpoena is denied in its entirety.
  
		THERFORE:

		IT IS ORDERED;	

[bookmark: 5.344.]		1.	That the Application for Issuance of Subpoenas filed by Chalmers A. Simpson, Jr., on February 15, 2018, is hereby denied in its entirety.

		2.	That the Objection of PPL Electric Utilities Corporation to the Application for Issuance of Subpoenas is sustained. 

		

DATE:  February 23, 2018						/s/		 
							Dennis J. Buckley
							Administrative Law Judge  
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