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OPINION AND ORDER


BY THE COMMISSION:

Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Exceptions (Exceptions) of John J. Horwith, Jr. (Complainant) filed on February 10, 2017, to the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Joel H. Cheskis, which was issued on January 23, 2017, in the above captioned proceeding.  PPL Electric Utilities (PPL) filed Replies to Exceptions on February 17, 2017.  For the reasons stated below, we shall grant the Exceptions, in part, and deny them, in part, and adopt the Initial Decision, as modified, consistent with this Opinion and Order.  

History of the Proceeding

On February 4, 2016, the Complainant filed a Formal Complaint (Complaint) alleging that PPL improperly removed trees from his property and that in some instances, PPL simply pushed trees over instead of cutting them.  The Complainant also argued that it is impossible for him to maintain the area on his property because of tree stumps and branches that were left on the ground.  The Complainant further alleged that PPL failed to fill in a hole after removing a tree.  According to the Complainant, he sustained an injury when he rode his four‑wheeler over this hole.  As relief, the Complainant requested that PPL be instructed to reimburse him for his medical expenses and for the cleared trees and that PPL no longer strip trees from his land.  Complaint at ¶¶ 4-5.

On February 29, 2016, PPL filed an Answer to the Complaint (Answer), in which it denied the material allegations set forth in the Complaint.  Specifically, PPL provided a history of the vegetation maintenance it performed on the Complainant’s property.  PPL denied that it improperly removed any trees or performed improper maintenance of its right-of-way.  Therefore, PPL argued that the Complaint should be dismissed.  Answer at 1-2.

On July 26, 2016, an initial evidentiary hearing was convened in this proceeding.  Counsel appeared on behalf of PPL.  However, the Complainant failed to appear.  The Complainant was reached by telephone at which time he indicated that he believed the further hearing was scheduled for July 28, 2016.  The Parties agreed to engage in settlement discussions.  Because of those discussions, the Parties agreed that PPL would perform various actions at the Complainant’s property in an attempt to satisfy the Complaint.  The Parties were given ninety days for these actions to be performed and were advised that if a settlement was not reached within this time frame, an in-person hearing in Harrisburg would be scheduled.

On August 30, 2016, PPL submitted a letter which indicated that a settlement would not be achieved.  Thus, PPL requested that the in-person hearing in Harrisburg be scheduled.

On October 27, 2016, an evidentiary hearing was held in this matter.  The Complainant appeared pro se, submitted oral testimony, and proffered one exhibit that was admitted into the record.  PPL was represented by counsel, presented the testimony of one witness, and submitted one exhibit that was admitted into the record.  A transcript totaling seventy‑four pages was created.

On January 23, 2017, the Commission issued the Initial Decision of ALJ Cheskis in which he found that the Complainant failed to meet his burden of proof and dismissed the Complaint.  As noted, supra, the Complainant filed Exceptions to the Initial Decision on February 10, 2017.  PPL filed Replies to Exceptions on February 17, 2017.

Discussion

Legal Standards

As a matter of law, to establish a legally sufficient claim, a complainant must show that the named utility is responsible or accountable for the problem described in the complaint in order to prevail.  Patterson v. The Bell Telephone Company of Pennsylvania, 72 Pa. P.U.C. 196 (1990).  The offense must be a violation of the Public Utility Code (Code), a Commission Regulation or Order or a violation of a Commission-approved tariff.  66 Pa. C.S. § 701.  

This Complaint involves matters concerning PPL’s vegetation management within the right-of-way on the Complainant’s property.  At the outset, we recognize that, as a jurisdictional matter, in service complaints generally, we do not have the power to award monetary damages, as the Complainant has requested in his Complaint.  See DeFrancesco v. Western Pa. Water Co., 453 A.2d 595 (Pa. 1982); Elkin v. Bell of Pa., 420 A.2d 371 (Pa. 1980).  We can determine, however, whether a utility has provided safe, adequate or reasonable service to a complainant and we can assess civil penalties and/or require corrective action, as may be necessary.

Safe, Adequate and Reasonable Electric Service

A public utility has a duty to maintain safe, adequate and reasonable service and facilities and to make repairs, changes, and improvements that are necessary or proper for the accommodation, convenience, and safety of its patrons, employees, and the public.  See 66 Pa. C.S. § 1501.  In particular, Section 1501 of the Code, 66 Pa. C.S. § 1501, provides, in pertinent part, as follows:

§1501.  Character of service and facilities
Every public utility shall furnish and maintain adequate, efficient, safe, and reasonable service and facilities, and shall make all such repairs, changes, alterations, substitutions, extensions, and improvements in or to such service and facilities as shall be necessary or proper for the accommodation, convenience, and safety of its patrons, employees, and the public.  Such service also shall be reasonably continuous and without unreasonable interruptions 
or delay.  Such service and facilities shall be in conformity with the regulations and orders of the commission.


66 Pa. C.S. § 1501.

The term “service” is defined broadly under Section 102 of the Code, in relevant part, as follows:

“Service.” Used in its broadest and most inclusive sense, includes any and all acts done, rendered, or performed, and any and all things furnished or supplied, and any and all facilities used, furnished, or supplied by public utilities…in the performance of their duties under this part to their patrons, employees, other public utilities, and the public, as well as the interchange of facilities between two or more of them . . . 


66 Pa. C.S.§ 102.

It is well-settled that a public utility’s vegetation management is a service over which the Commission has jurisdiction to ensure it is performed in a safe, adequate, reasonable and efficient manner.  See West Penn Power Company v. Pa. PUC, 578 A.2d 75, 77 (Pa. Cmwlth. 1990) (West Penn) (concluding that “The PUC is correct in concluding that vegetation management is a service and that West Penn’s clearing of the entire 40 foot right of way and West Penn’s removal of trees outside of the right of way did not constitute reasonable and adequate service; and that “public utility service embraces vegetation management”); see also PECO Energy Co. v. Township of Upper Dublin, 922 A.2d 996, 1005-06 (Pa. Cmwlth. 1985)(Commission possesses the sole authority to regulate a public utility’s vegetation management practices in its service territory); see also Popowsky v. Pa. PUC, 653 A.2d 1385 (Pa. Cmwlth. 1985)(vegetation maintenance constitutes a utility service and must be performed in a safe, adequate, reasonable and efficient manner).[footnoteRef:1] [1: 	See also Megan Mohn v. PPL Electric Utilities Corp., Docket No. C-2012-2301470 (Order entered October 11, 2012); Yanling Chen and Jianming Hu v. Metropolitan Edison Company, Docket No. C-2013-2397061 (Order entered November 5, 2015); Gene R. Wagner v. West Penn Power Company, Docket No. C-2014-2434494 (Final Order entered April 30, 2015); Richard and Sandy Lehet v. PPL Electric Utilities Corporation, Docket No. C-2014-2449983 (Order entered October 28, 2015); Marlene Broman v. West Penn Power Company, Docket No. C-2013-2356237 (Order Entered April 23, 2014); Jan and Joyce Spirat v. Metropolitan Edison Company, Docket No. C‑2013-2367044 (Order entered September 11, 2014); Sarah Bernardi v. West Penn Power Co., Docket No. C-2014-2453852 (Order entered May 5, 2016); and Roger McCall v. Pennsylvania Electric Co., Docket No. C-2009-2105240 (Opinion and Order entered June 7, 2010).] 


Consistent with this jurisdiction, the Commission has developed regulations governing vegetation clearance or management as part of its inspection and maintenance standards for electric utilities.  See generally 52 Pa. Code § 57.198.  These regulations at 52 Pa. Code § 57.198 require an electric utility to submit a plan to the Commission every two years for the periodic inspection, maintenance, repair and replacement of its facilities.  The regulation at 52 Pa.Code § 57.198(f) requires the plan to include a program for the maintenance of clearances of vegetation from the electric utilities' overhead distribution facilities.

Additionally, the Commission has adopted Regulations at 52 Pa. Code § 57.193, which provides that an Electric Distribution Company (EDC) must ensure its transmission facilities are operated in conformity with all applicable regional and national reliability requirements.  Specifically, it provides:

§ 57.193 Transmission system reliability. 
(a) An electric distribution company shall install and maintain its transmission facilities, and ensure that its transmission facilities are operated, in conformity with the applicable requirements of the National Electrical Safety Code. An electric distribution company shall operate its transmission facilities in conformance with the operating policies, criteria, requirements and standards of [the North American Energy Reliability Corporation] and the appropriate regional reliability council, or successor organizations, and other applicable requirements.


52 Pa. Code § 57.193(a).

Additionally, pursuant to Section 1501 of the Code, the Commission has developed Regulations governing electric safety standards.  See generally 52 Pa. Code § 57.28.  An EDC must use reasonable efforts to properly warn and protect the public from danger and to exercise reasonable care to reduce the hazards to which customers may be subjected to by reason of the EDC’s provision of electric utility service and its associated equipment and facilities.  52 Pa. Code § 57.28(a)(1).  

An EDC that violates the Code or a Commission Order or Regulation may be subjected to a civil penalty of up to $1,000 per violation for every day of that violation's continuing offense.  See 66 Pa. C.S. § 3301(a)-(b).  The Commission’s policy statement at 52 Pa. Code § 69.1201 establishes specific factors and standards the Commission will consider in evaluating litigated cases involving violations and in determining whether a fine is appropriate.

Burden of Proof

Section 332(a) of the Public Utility Code (Code) provides that a complainant, as the party seeking affirmative relief from the Commission, has the burden of proof.  66 Pa. C.S. § 332(a).  The burden of proof for actions before the Commission is the “preponderance of the evidence” standard.  Suber v. Pennsylvania Com’n on Crime and Deliquency, 885 A. 2d 678, 682 (Pa. Cmwlth. 2005) (Suber); Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. denied, 529 Pa. 654, 602 A.2d 863 (1992) (Lansberry); see also North American Coal Corp. v. Air Pollution Commission, 279 A.2d 356 (Pa. Cmwlth. 1971).  To establish a fact or claim by a preponderance of the evidence means to offer the greater weight of the evidence, or evidence that outweighs, or is more convincing than, by even the smallest amount, the probative value of the evidence presented by the other party.  See Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 48-49, 70 A.2d 854, 855 (1950).

The burden of proof is comprised of two distinct burdens:  the burden of production and the burden of persuasion.  Hurley v. Hurley, 2000 Pa. Super. 178, 754 A.2d 1283 (2000).  The burden of production, also called the burden of going forward with the evidence, determines which party must come forward with evidence to support a particular claim or defense.  Scott and Linda Moore v. National Fuel Gas Distribution, Docket No. C-2014-2458555 (Initial Decision issued May 11, 2015) (Moore).  The burden of production goes to the legal sufficiency of a party’s claim or affirmative defense.  See Id.  It may shift between the parties during a hearing.  If a complainant introduces sufficient evidence to establish legal sufficiency of the claim, also called a prima facie case, the burden of production shifts to the other party to rebut the complainant’s evidence.  See Id.  If the other party introduces evidence sufficient to balance the evidence introduced by the complainant, that is, evidence of co-equal value or weight, the complainant’s burden of proof has not been satisfied and the burden of going forward with the evidence shifts back to the complainant, who must provide some additional evidence favorable to the complainant’s claim.  Milkie v. Pa. PUC, 768 A.2d 1217 (Pa. Cmwlth. 2001); Burleson v. Pa. PUC, 443 A.2d 1373 (Pa. Cmwlth. 1982), aff’d, 501 Pa. 433, 461 A.2d 1234 (1983).

Having produced sufficient evidence to establish legal sufficiency of a claim, the party with the burden of proof must also carry the burden of persuasion to be entitled to a favorable ruling.  See Moore.  While the burden of production may shift back and forth during a proceeding, the burden of persuasion never shifts; it always remains on a complainant as the party seeking affirmative relief from the Commission.  Milkie v. Pa. PUC, 768 A.2d 1217 (Pa. Cmwlth. 2001); see also, Riedel v. County of Allegheny, 633 A.2d 1325, 1328, n.11 (Pa. Cmwlth. 1993); see also, Burleson v. Pa. Pub. Util. Comm’n, 4443 A.2d 1373 (Pa. Cmwlth. 1982), aff'd. 501 Pa. 443, 461 A.2d 1234.  It is entirely possible for a party to carry the burden of production but not be entitled to a favorable ruling because the party did not carry the burden of persuasion.  See Moore.  In determining whether a complainant has met the burden of persuasion, the ultimate fact-finder may engage in determinations of credibility, may accept or reject testimony of any witness in whole or in part, and may accept or reject inferences from the evidence.  See Moore, citing Suber.

Commission Decision Must Be Supported by Substantial Evidence

Finally, adjudications by the Commission must be supported by substantial evidence in the record.  2 Pa.C.S. § 704.  “Substantial evidence” is such relevant evidence that a reasonable mind might accept as adequate to support a conclusion.  Consolidated Edison Company of New York v. National Labor Relations Board, 305 U.S. 197, 229, 59 S.Ct. 206, 217.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. PUC, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Comp. Bd. of Review, 166 A.2d 96 (Pa. Super. 1961); Murphy v. Comm. Dept. of Public Welfare, White Haven Center, 480 A.2d 382 (Pa. Cmwlth. 1984). 

ALJ’s Initial Decision

ALJ Cheskis made thirty-seven findings of fact and reached twenty-five conclusions of law.  I.D. at 4-10, 14-17.  We shall adopt and incorporate herein by reference the ALJ’s Findings of Fact and Conclusions of Law, unless they are reversed or modified by this Opinion and Order, either expressly or by necessary implication.

The ALJ first summarized the Complainant’s testimony in which he alleged that PPL improperly cleared trees from his property.  The ALJ noted that in support of this testimony, the Complainant presented PPL Exhibit No. 6,[footnoteRef:2] outlining eighteen photographs which the Complainant asserts demonstrate that PPL, inter alia, cleared trees by pushing them over, topped off trees, failed to clean up debris, and failed to remove tree stumps.  The Complainant further alleged that PPL failed to make the repairs he requested and that he suffered personal injury as a result of PPL’s improper clearing of the trees.  On the other hand, the ALJ summarized the testimony of PPL’s witness Mr. Mease.  According to the ALJ, Mr. Mease provided extensive testimony regarding PPL’s vegetation management plan (VMP) and addressed the Complainant’s concerns.  Mr. Mease testified that at all times, PPL acted in accordance with its statutory obligation to provide service to its customers.  I.D. at 9. [2: 		The Complainant photographed these pictures and provided them to PPL.  Tr. at 43.  As such, the pictures were admitted into the record as PPL Exhibit No. 6.  Id. at 52.] 


[bookmark: _Hlk500419091]After discussing the applicable legal backdrop for the Commission’s oversight of a public utility’s vegetation management to ensure it is performed in a safe, adequate, reasonable and efficient manner, as discussed above, the ALJ dismissed the Complaint because he found that the Complainant failed to carry his burden of proving that PPL violated the Code, a Commission Order or Regulation or a Commission-approved tariff of the Company with respect to the service provided to him.  See I.D. at 9‑11.

The ALJ opined that the photographs proffered by the Complainant indicate that PPL performed work that is consistent with its VMP and did not undertake any unreasonable tree removal.  In this regard, the ALJ noted that the photographs in PPL Exhibit No. 6 indicate that the Complainant’s property is located in a heavily forested and rural area.  As such, the ALJ explained that when transmission lines run through such areas, substantial tree removal must occur in order for PPL to satisfy its statutory and regulatory obligation to furnish and maintain adequate, efficient, safe and reasonable service and facilities to its customers.  The ALJ explained his impressions in reviewing the photographs, as follows:

Some of the photographs show wood chips or debris scattered around a stump that would reasonably be expected after a tree is removed.  Other photographs show wood neatly stacked in piles or in a manner consistent with the surrounding areas. Other photographs show trunks or branches left on the ground in a reasonable manner.  There is no evidence that trees were pushed over, as Mr. Horwith argued.  Such evidence could include tree stumps toppled over with exposed tree roots. Other evidence could include trees with uneven tears in the trunks, instead of clean cuts that would be made by a saw.  None of the trees shown in the photographs admitted into the record of this proceeding were in such condition. Furthermore, it is not unreasonable that wood chips or debris would remain scattered around tree stumps, or that tree stumps would remain, as shown in the photographs.


I.D. at 12.

In general, the ALJ concluded that the photographs appeared to be consistent with work performed pursuant to a vegetation management plan and necessary to comply with specific clearances required between transmission lines.  The ALJ referenced the testimony of PPL witness Mr. Mease, a forester with approximately thirteen years of experience, who testified that the removal or trimming of trees on the Complainant’s property was necessary for PPL to comply with its statutory service to its customers and with the Company’s vegetation management plan.  The ALJ stated he agreed with Mr. Mease’s testimony based on the record evidence presented in this proceeding.  The ALJ opined that the Complainant’s own photographic evidence of his property does not show any unreasonable action by PPL’s contractor.  The ALJ contended that this is particularly true when considering PPL’s statutory and regulatory obligations to provide adequate, efficient, safe and reasonable service and facilities.  I.D. at 12.

The ALJ concluded that PPL effectively rebutted the evidence presented by the Complainant by demonstrating that the work performed was reasonable.  On the other hand, the ALJ concluded that the Complainant did not adequately respond to the evidence presented by PPL.  As a result, the ALJ concluded that the Complainant failed to carry his burden to demonstrate that PPL in any way violated the Code, a Commission Order or Regulation or a Commission-approved Company tariff.  The ALJ noted that while the Complainant may not be satisfied with how his property was left following PPL’s removal of the trees, there is no evidence that PPL acted unreasonably.  Rather, in the ALJ’s opinion, the evidence supported the conclusion that PPL acted in a manner consistent with its statutory and regulatory obligations to all of its customers to furnish and maintain adequate, efficient, safe and reasonable service and facilities.  I.D. at 13, 14.

The ALJ also addressed the Complainant’s request for reimbursement for the clearing of the trees on his property and for the medical expenses the Complainant claimed to have incurred as a result of an alleged injury he sustained while removing the trees.  The ALJ explained that the Commission does not have the jurisdiction to award monetary damages and denied this request.  I.D. at 13.

Based on the above, the ALJ dismissed the Complaint based on his findings that PPL did not improperly remove the trees from his property and did not improperly clear his property following removal of the trees. I.D. at 13-14.

Exceptions and Reply Exceptions

Before addressing the Exceptions, we note that any issue or Exception that we do not specifically address shall be deemed to have been duly considered and denied without further discussion.  The Commission is not required to consider expressly or at length each contention or argument raised by the Parties.  Consolidated Rail Corp. v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).

The Complainant’s Exceptions[footnoteRef:3] consist of a single, type-written page in which he generally expresses his disagreement with the findings ALJ Cheskis made in the Initial Decision.  The Complainant maintains, inter alia, that PPL: (1) failed to complete the work at his property as agreed upon by PPL and the Complainant; (2) cut trees that were beyond its utility right-of-way; and (3) left trees in the road, which North Whitehall Township had to come to remove.  Additionally, the Complainant asserts that tree stumps that are four to ten inches above the surface of the ground remain on his property.  Exc. at 1. [3: 		We acknowledge that the format of the Complainant’s Exceptions does not strictly comply with Section 5.533(b) of our Regulations, 52 Pa. Code § 5.533(b), which requires that exceptions be numbered, identify the finding of fact and conclusions of law to which exception is taken, and cite to the relevant pages of the Initial Decision.  Nevertheless, particularly because the Complainant is appearing pro se, we will accept the Exceptions as filed pursuant to Section 1.2(a) of our Regulations, 52 Pa. Code § 1.2(a), in order to secure a just, speedy, and inexpensive determination.] 


PPL rejoins that the Complainant’s Exceptions are baseless assertions for which the Complaint fails to identify any finding of fact or conclusion of law in the Initial Decision to which he disagrees.  Nonetheless, PPL asserts that the ALJ did not commit any error of law; nor did he otherwise abuse his discretion.  Accordingly, PPL contends that the ALJ correctly determined that the Complainant failed to carry his burden of proof.  R. Exc at 2-3.  

More specifically, PPL refutes the Complainant’s contention that PPL failed to complete the work on the Complainant’s property as agreed upon.  In this regard, PPL points to the testimony of its witness Mr. Mease that PPL’s contractor spoke with the Complainant regarding the work that would be performed, during which time the Complainant and PPL’s contractor agreed that after PPL cut the trees in the right-of-way, PPL would have the wood stacked in a manner that would permit the Complainant to access the wood with his four-wheeler for use around his property.  Id. at 5, citing Tr. at 41-42.

PPL also rebuts the Complainant’s contention that PPL cut trees in areas of the Complainant’s property that are outside of its right-of-way.  PPL argues that the Complainant failed to introduce any evidence to support this claim.  PPL elaborates that the evidence that was introduced at the hearing clearly indicates that PPL performed work consistent with its VMP and its statutory obligations.  PPL contends that that each of the trees that it cut, trimmed, or removed on the Complainant’s property were within PPL’s utility right-of-way and located within the specific clearances outlined in PPL’s VMP.  PPL emphasizes that it maintains rights-of-way on the portions of its customers’ properties that lie beneath PPL’s transmission lines.  R. Exc. at 5-6.

Additionally, PPL denies the Complainant’s argument that tree stumps remain on his property that are between four and ten inches in height.  PPL contends that the Complainant never introduced any evidence at the hearing which confirmed the height of the tree stumps on his property.  R. Exc. at 3.  PPL highlights the ALJ’s finding that the work PPL performed was consistent with its VMP and its statutory obligation to its customers.  PPL further emphasizes the ALJ’s conclusion that PPL successfully rebutted the Complainant’s assertion that PPL undertook unreasonable tree removal.  R. Exc at 3‑4, citing I.D. at 12-13.

Finally, PPL submits that the Complainant’s allegation that PPL left trees in the road, which North Whitehall Township was required to remove, is a new argument that was not raised at the time of the hearing.  As such, PPL submits that this extra-record evidence must be disregarded.  R. Exc. at 6.

Disposition

As noted above, the Complainant asserts that PPL failed to perform the work on his property as agreed to by the Parties.  The record indicates that it is PPL’s standard procedure to meet with property owners well in advance of performing any vegetation management work in order to discuss any concerns the property owners may have.  Tr. at 41-42; Horwith Exhibit No. 1.[footnoteRef:4]  The record corroborates PPL’s assertion that it followed this procedure in the instant case.  Specifically, as PPL notes in its Replies to Exceptions, the record indicates that the Parties agreed that PPL would stack all of the wood on the right-of-way in a manner that would permit the Complainant to access it with a four-wheeler or tractor to utilize the wood.  Tr. at 42.   [4: 		This exhibit is a brochure which explains PPL’s transmission line vegetation management practices.  However, because the Complainant proffered it as evidence, it was admitted into the record as Horwith Exhibit No. 1.  See Tr. at 62-64.] 


However, the record also indicates that following the originally scheduled hearing in July 2016, PPL’s witness Mr. Mease met with the Complainant to discuss moving the wood to a different and more suitable location.  Specifically, Mr. Mease testified as follows:

Q. Now, following our July 29th scheduled hearing[footnoteRef:5] did you have further discussions with Mr. Horwith? [5: 		As previously noted, the actual scheduled date of the July 2016 hearing was July 26, 2016, and not July 29, 2016.  ] 

A. Yes. I talked to him about a week, week and a half after we met and was trying to set a time to go out and meet with Mr. Horwith, and bring a Penn Lines crew with [sic] to get them to move the firewood to a location that was suitable for him, and to also at the time bring a pickup truck with - - - loaded with some topsoil to fill in those hole[s] - - - the areas where the uprooted trees were.
Q. And what were the results of that conversation with Mr. Horwith?
A. The results were when I did tell him this he told me that that was a good start, but that was not going to satisfy the complaint.  So at that point I said, if that’s not going to satisfy your complaint, I'm not going to come out and basically waste my time with you to do the work if you’re going to keep the complaint open.  So I said, are you still - - - that’s your answer?  Is that your answer, that this will not satisfy the complaint?  And at that point he said, yes.  So then the conversation was over.

Tr. at 55-56.  As outlined above, PPL offered to, but ultimately did not fill in the holes on the Complainant’s property and did not move the piles of wood to a more suitable location on the property based on the Complainant’s assertion that this would not satisfy his Complaint.  In addition, the record indicates that prior to the hearing, Mr. Mease made two additional attempts to contact the Complainant to work out a resolution.  Id. at 56, 71.  Nonetheless, as we noted in Sue Christmas v. PECO Energy Company, Docket No. F-2011-2273245 (Order entered February 20, 2013) (Christmas), reasonable service under Section 1501 of the Code includes restoring a customer’s property “to a condition similar to that in which the property was before the utility engaged in the earth disturbing activity.”  Christmas at 8.  Accordingly, we shall modify the Initial Decision of ALJ Cheskis by directing PPL to fill in the holes that it created when it removed the trees within its right-of-way and to move the wood to a more suitable location on the Complainant’s property.

We note that in Christmas, we found insufficient evidence in the record to make a determination regarding yard restoration and, therefore, simply cautioned all utilities to adhere to the standard of restoring a customer’s property.  In the matter before us today, the record indicates that PPL was aware that there were holes left behind on the Complainant’s property as a result of its vegetation management.  As such, we direct PPL to remedy this situation.

Notwithstanding the above, we are of the opinion that the balance of the Complainant’s Exceptions are without merit.  Although the Complainant photographed eighteen pictures of trees that were cut down on his property, as set forth in PPL Exhibit No. 6, we find no evidence in these photographs or anywhere else in the record to support the Complainant’s assertion that PPL cut trees that were outside of its utility right-of-way.  Therefore, we agree with the ALJ that the Complainant has not successfully rebutted the evidence set forth by PPL that it only removes and trims trees that are directly underneath its transmission lines or that are within ten feet on each side of the lines.  Tr. at 36-39; Horwith Exhibit No. 1.

We further agree with PPL with respect to the Complainant’s Exceptions concerning the tree stumps on his property.  As PPL points out, the Complainant did not present any evidence regarding the specific height of any of the tree stumps on his property.  On the other hand, the record indicates that PPL provided testimony that when its contractor conducts vegetation management, it cuts the stumps of the trees as low to the ground as possible.  PPL also provided testimony that when higher stumps remain, they are cut parallel to the slope of the ground.  Tr. at 45-47.  Additionally, the record indicates that it is not the standard practice of PPL to top off trees or to use any type of equipment to push trees over, given that there is no control over the tree when it falls.  Id. at 40-41, 52.  Our review of PPL Exhibit No. 6 confirms the finding of the ALJ that there were clean cuts to the tree stumps, indicating that PPL did not push trees over or top off trees in the instant case.

Finally, with regard to the Complainant’s assertion that PPL failed to remove trees from the road, which required that North Whitehall Township do so, we concur with PPL that such information is new evidence, which was not submitted as part of the record.  Section 5.431(b) of our Regulations provides that “[a]fter the record is closed, additional matter may not be relied upon or accepted into the record unless allowed for good cause shown by the presiding officer of the Commission upon motion.”  52 Pa. Code § 5.431(b).  We consider this information to be outside of the record; therefore, we find that no showing of good cause has been made to support our consideration of, or reliance on, such evidence after the close of the record. 

Based on the forgoing, we shall grant, in part, and deny, in part, the Complainant’s Exceptions.

Conclusion

Consistent with the foregoing discussion, we shall grant the Complainant’s Exceptions, in part, and deny them, in part, and adopt the Initial Decision, as modified by this Opinion and Order;  THEREFORE,

IT IS ORDERED:

1. That the Exceptions of John J. Horwith, Jr., filed on February 10, 2017, to the Initial Decision of Administrative Law Judge Joel H. Cheskis are granted, in part, and denied, in part, consistent with this Opinion and Order.

2. That the Initial Decision of Administrative Law Judge Joel H. Cheskis, issued January 17, 2017, is adopted, in part, and modified, in part, consistent with this Opinion and Order.

3. That the Formal Complaint filed by John J. Horwith, Jr. on February 4, 2016, against PPL Electric Utilities Corporation is sustained, in part, and dismissed, in part, consistent with this Opinion and Order.

4. That PPL Electric Utilities shall, within sixty (60) days after the date of entry of this Opinion and Order, at its sole cost and expense, restore the property of John J. Horwith, Jr., as set forth in this Opinion and Order.

5. That within ten (10) days following the completion of the property restoration directed in Ordering Paragraph No. 4, above, PPL Electric Utilities shall file a certificate of completion with the Commission’s Secretary with a copy served on the Office of Special Assistants.

6. That upon PPL’s filing of the certificate of completion required in Ordering Paragraph No. 5, above, the record at Docket No. C-2016-2528323 shall be marked closed.

[image: ]							BY THE COMMISSION,




							Rosemary Chiavetta
							Secretary


(SEAL)

ORDER ADOPTED:  March 1, 2018 
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