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OPINION AND ORDER

BY THE COMMISSION:

[bookmark: _Hlk504982060]Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition is the Response and Request for Waiver[footnoteRef:1] of Dolores Mitchell (Petitioner or Ms. Mitchell) filed on February 24, 2017.[footnoteRef:2]  This Petition concerns the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Elizabeth H. Barnes, issued  [1: 		As discussed further herein, we will treat the filing as a Petition for Rescission (Petition).]  [2: 	Ms. Mitchell filed the Petition with the Commission’s Secretary’s Bureau on February 24, 2017; however, the filing did not include a Certificate of Service.  By letter dated February 28, 2017, the Secretary’s Bureau notified the Parties of the filing and that Ms. Mitchell failed to serve a copy on the other Parties to the case.  The Secretary’s Bureau provided a copy of the Petition to the Parties and indicated that any Answer to the Petition must be filed by March 13, 2017.  ] 

on January 5, 2017, in the above-captioned proceeding, which became the final action of the Commission on January 25, 2017.  On March 13, 2017, Philadelphia Gas Works (PGW) filed its Answer to the Petition.  For the reasons stated below, we shall grant the Petition, modify the Initial Decision and remand the matter to the Office for Administrative Law Judge (OALJ). 

[bookmark: OLE_LINK1][bookmark: OLE_LINK2]History of the Proceeding

		On May 27, 2016, Ms. Mitchell filed a formal Complaint against PGW, alleging incorrect charges at her service address and that the charges imposed were the responsibility of another person.  For relief, the Petitioner sought a credit on her account and the striking of the municipal lien from her property.[footnoteRef:3]   [3: 		The Complaint was a timely appeal of the decision of the Commission’s Bureau of Consumer Services’ (BCS) at BCS No. 3394567.] 


		On June 23, 2016, PGW filed its Answer, denying the incorrect charges allegation.  PGW averred that it correctly transferred a balance owed by Calvin Johnson for $3,151.29 to Ms. Mitchell’s account because she had assumed the balance owed at the time.  PGW’s Answer admitted the existence of a municipal lien filed by the City of Philadelphia against the Petitioner’s property.  

		Also, on June 23, 2016, PGW filed Preliminary Objections and a Motion to Strike Impertinent Matter.  By Order dated August 30, 2016 (Interim Order), ALJ Barnes granted the Preliminary Objections, in part, and denied them, in part.  The Interim Order struck, as impertinent matter, the Petitioner’s requested relief to remove the municipal lien.  However, the ALJ determined that the issue of whether PGW provided unreasonable service should remain as an issue for an evidentiary hearing.  Thereafter, a Prehearing Order was issued on September 26, 2016, and a telephonic hearing was scheduled for October 26, 2016.

		By letter dated October 16, 2016, which was received by the Commission on October 20, 2016, the Petitioner requested a continuance of the scheduled hearing (October 2016 Letter).  In the October 2016 Letter, Ms. Mitchell requested that “[d]ue to health problems resulting from a recent stroke and increased dementia, please grant a continuance for this case.”  By notice dated October 21, 2016, the telephonic hearing was rescheduled for December 8, 2016 (Hearing Notice).  The Hearing Notice directed the Petitioner to call at the scheduled time and that the failure to do so will result in the dismissal of her case.  Hearing Notice at 1.[footnoteRef:4]    [4: 		The Hearing Notice further stated: “Attention: You may lose the case if you do not take part in this hearing and present facts on the issues raised.”  Id. at 2 (emphasis in original).  It also gave instructions for the filing of a notice of appearance for attorney representation.  Id.] 


		By certified letter post-marked December 1, 2016 (December 2016 Letter), the Petitioner submitted a letter signed by Ms. Mitchell which stated:

This is a request for a continuation of this case due to medical reasons.  The [Petitioner], Ms. Mitchell suffers from dementia; an inability to speak; and limited mobility.  Her loss of speech and memory would make it difficult for her to testify.  Family members are attempting to obtain power of attorney and obtain the necessary records so that this case can move forward.  

On December 8, 2016, the rescheduled telephonic hearing was convened at which counsel for PGW appeared with one potential witness.  However, Ms. Mitchell did not appear for the hearing.   At the hearing, counsel for PGW made an oral motion to dismiss the Complaint with prejudice for failure to prosecute, which the ALJ took under advisement.  The hearing produced a transcript of six pages and the record was closed on December 8, 2016. 

		By Initial Decision issued on January 5, 2017, ALJ Barnes granted PGW’s motion to dismiss the Complaint, with prejudice, for failure of the Petitioner to appear and prosecute her case.[footnoteRef:5] [5: 		The Commission sent the Initial Decision by Certified Mail on January 5, 2017.  However, on February 14, 2017, the U.S. Postal Service returned the Initial Decision with the notation: “Return to Sender; Unclaimed; Unable to Forward.”  Thereafter, on February 16, 2017, the Commission resent the Initial Decision to the address of record via Regular Mail.  ] 


No Exceptions were filed to the Initial Decision by the required due date of January 25, 2017.

By operation of Section 332(h) of the Public Utility Code (Code), 66 Pa. C.S. § 332(h), the ALJ Barnes’ Initial Decision became final without further Commission action on January 25, 2017.  

As noted above, Ms. Mitchell filed the Petition on February 24, 2017.  On March 13, 2017, PGW filed an Answer to the Petition.[footnoteRef:6] [6: 		On March 27, 2017, the Commission received a letter signed by “J. Bassett Neighbor” and “Joe Shane” which appears to be a reply to PGW’s Answer to the Petition.  Since our Regulations do not provide for the filing of responses to answers to petitions for rescission, we shall decline to consider the March 27, 2017, letter.] 


Discussion

We begin by considering the nature of the Petitioner’s filing, because the analysis to be applied depends on the type of filing before us.  As discussed above, Ms. Mitchell submitted her filing on February 24, 2017 (i.e., beyond fifteen days after the date that the Initial Decision became the final action of the Commission).  Because the Petitioner is appearing pro se, we will exercise our discretion and consider the filing as a Petition for Rescission of the Commission’s final decision.  52 Pa. Code § 5.572(d).  Consequently, we will treat the PGW’s filing as an Answer to the Petition. 

Legal Standards

We note that any issue not specifically addressed herein has been duly considered and will be denied without further discussion.  It is well settled that we are not required to consider expressly or at length each contention or argument raised by the parties.  Consolidated Rail Corporation v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).

The Code establishes a party’s right to seek relief following the issuance of our final decisions pursuant to Subsections 703(f) and (g), 66 Pa. C.S. §§ 703(f) and 703(g), relating to rehearings, as well as rescission and amendment of orders.  Such requests for relief must be consistent with Section 5.572 of our Regulations, 52 Pa. Code § 5.572, relating to petitions for relief following the issuance of a final decision.

Section 703(g) of the Code provides us with the discretionary authority to rescind or amend our orders.  66 Pa. C.S. § 703(g).  However, a petition to modify or rescind a final Commission order may only be granted judiciously and under appropriate circumstances, because such an action results in the disturbance of final orders.  City of Pittsburgh v. Pennsylvania Department of Transportation, 490 Pa. 264, 416 A.2d 461 (1980).  Additionally, we recognize that, while a petition under Section 703(g) may raise any matter designed to convince us that we should exercise our discretion to amend or rescind a prior order, at the same time “[p]arties . . ., cannot be permitted by a second motion to review and reconsider, to raise the same questions which were specifically considered and decided against them.”  Duick v. Pennsylvania Gas and Water Company, 56 Pa. P.U.C. 553 (Order entered December 17, 1982) (quoting Pennsylvania Railroad Co. v. Pennsylvania Public Service Commission, 179 A. 850, 854 (Pa. Super. Ct. 1935)).  Such petitions are likely to succeed only when they raise “new and novel arguments” not previously heard or considerations which appear to have been overlooked or not addressed by the Commission.  Duick at 559.   

The ALJ made twenty-one Findings of Fact and reached five Conclusions of Law.  I.D. at 2-4, 6.  We shall adopt and incorporate herein by reference the ALJ’s Findings of Fact and Conclusions of Law, unless they are reversed or modified by this Opinion and Order, either expressly or by necessary implication.

ALJ’s Initial Decision

In her Initial Decision, the ALJ noted that PGW’s counsel moved to dismiss the Complaint due to the Petitioner’s failure to prosecute.  The ALJ granted PGW’s motion, reasoning that by failing to appear at the hearing, Ms. Mitchell waived her opportunity to participate and, accordingly, failed to carry the burden of proof in this matter.  I.D. at 2, 5.

Positions of the Parties

		Initially, the Petitioner[footnoteRef:7] asserts that it was improper for the Commission to send the Initial Decision by certified mail to Ms. Mitchell, who has been described to the Commission on numerous occasions “as an invalid who has no ability to hear or respond to a knock at the door by a postal worker.”  Petition at 1.  The Petitioner adds that it would have been impossible for an invalid who is both visually and hearing-impaired to respond to the delivery of a postal notice in a timely fashion.  Id. at 1-2. [7: 		The Petition is signed by Ms. Mitchell and “Joe Shane.”  Mr. Shane is not otherwise identified in the filing.] 


		Regarding the Initial Decision itself, the Petitioner objects to the finding that Ms. Mitchell failed to notify the Commission that she would not attend the hearing.  The Petitioner asserts that she sent two letters pertaining to hearing continuances.  “Both letters clearly stated the health issues that would make either an in-person or phone hearing impossible.”  Petition at 3.  

		Next the Petitioner contends that an attorney contacted PGW to discuss and possibly rectify the issues in the proceeding.  The Petitioner alleges that the attorney was treated in a brusque and rude manner.  According to the Petitioner, the issues to be addressed are simple: the validity and correctness of the amount transferred to Ms. Mitchell’s account; the source of this debt; and whether a reasonable payment plan can be determined.  The Petitioner believes these issues can be resolved without a hearing but that PGW’s combative and defensive approach is preventing the issues from being resolved.  Id. at 4-5.

		In its Answer to the Petition, PGW argues that Ms. Mitchell failed to participate in the hearing and is now improperly attempting to assert arguments on the merits.  PGW states that after the continuance request, the Commission issued a hearing notice rescheduling the evidentiary hearing for December 8, 2016.  PGW posits that the Commission issued notices to Ms. Mitchell at her last known address which were not returned and therefore were deemed to have been received by the Petitioner.  Answer to Petition at 1.

		PGW highlights that Ms. Mitchell in her Complaint purported to be represented by counsel, Louis S. Schwartz, Esq.  PGW contends that in subsequent conversations and correspondence between PGW, Mr. Schwartz, and the Commission, Mr. Schwartz clarified that he does not represent Ms. Mitchell in this proceeding.[footnoteRef:8]  However, according to PGW, Mr. Schwartz contacted PGW on or about March 3, 2017, to facilitate a conference call to explain the status of Ms. Mitchell’s account.  PGW alleges that Mr. Schwartz reiterated that he did not represent the Petitioner but only wanted to facilitate a conversation.  PGW denied treating Mr. Schwartz in a rude fashion and informed him of the matter.  Id. at 2. [8: 		Indeed, the record indicates that by letter dated September 4, 2016, Mr. Schwartz notified the Commission that he does not represent Ms. Mitchell in this proceeding and requested that his name be removed as counsel from this matter.] 


		PGW argues that the Petition should be denied because it does not meet the criteria for reconsideration or reversal of the Initial Decision.  Additionally, PGW submits that Ms. Mitchell failed to show any error of fact or law in the Initial Decision and that the Petitioner merely seeks to delay final disposition of this proceeding.  Id.

Disposition

Based on our review of the record, we shall exercise our discretion to grant the Petition and modify the ALJ’s Initial Decision.  We have previously stated that “the public interest is better served when all litigants, particularly pro se litigants, are afforded a meaningful opportunity to be heard.”  See Miro Kamenik v. PECO Energy Company, Docket No. C-2013-2379058 (Order entered July 29, 2015), at 6.  Based on the Petitioner’s averments and the December 2016 Letter, it appears that Ms. Mitchell attempted to comply with the procedures for requesting a continuance, as outlined in the ALJ’s Prehearing Order issued on September 26, 2016, and in 52 Pa. Code § 1.15(b), by sending a written continuance request to the ALJ five days prior to the rescheduled hearing date.  While a continuance is granted by the presiding officer for “good cause” under 52 Pa. Code § 1.15(b) and is not automatically given, it is unclear from the record why the Petitioner’s second continuance request was not considered.  Accordingly, we find that under the circumstances in this case it is appropriate to remand this matter to the OALJ for further proceedings, as warranted, and the issuance of an Initial Decision on remand.[footnoteRef:9] [9: 		We note that our Regulations permit individuals to represent themselves.  However, we emphasize that if individuals choose to be represented by another person in an adversarial proceeding, such as this matter, the representative must be an attorney or certified legal intern.  52 Pa. Code §§ 1.21 and 1.22.  An adversarial proceeding is one that is contested and will be decided on the basis of a formal record.  52 Pa. Code § 1.8.  ] 


Conclusion

Based upon the foregoing discussion, we shall grant the Petition, modify the Initial Decision, consistent with this Opinion and Order, remand the matter to the OALJ for further proceedings as necessary and the issuance of an Initial Decision on remand; THEREFORE, 

IT IS ORDERED:

1. That the Petition for Rescission of Dolores Mitchell, filed on February 24, 2017, is granted, consistent with this Opinion and Order.

2. That the Initial Decision of Administrative Law Judge Elizabeth H. Barnes, issued on January 5, 2017, is modified, consistent with this Opinion and Order.


3. That the proceeding shall be remanded to the Office of Administrative Law Judge for such proceedings as may be necessary and the issuance of an Initial Decision on remand.



[image: ]BY THE COMMISSION,



Rosemary Chiavetta
Secretary

(SEAL)

ORDER ADOPTED:  March 1, 2018 
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