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OPINION AND ORDER



BY THE COMMISSION:


Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Exceptions of Patrice Harris (Complainant or Ms. Harris) filed on November 7, 2016, to the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Christopher P. Pell issued on October 14, 2016, in the above-captioned Proceeding.[footnoteRef:2]  Replies to Exceptions were filed by PECO Energy Company (PECO or the Company) on November 14, 2016.  For the reasons stated below, we shall grant, in part, the Complainant’s Exceptions, and modify the ALJ’s Initial Decision, consistent with this Opinion and Order. [2: 	We acknowledge that the Complainant’s Exceptions, which were due on November 3, 2016, were filed a few days late.  However, since the Complainant is unrepresented and because her Exceptions were filed reasonably near the deadline, we will consider the Exceptions so as to secure a just, speedy, and inexpensive determination in this proceeding, consistent with 52 Pa. Code § 1.2(a).] 


[bookmark: OLE_LINK1][bookmark: OLE_LINK2]History of the Proceeding

On March 28, 2016, the Complainant filed a Formal Complaint (Complaint) against PECO alleging incorrect charges and overbilling for service to her first and second floor units at 4708 Oxford Avenue, Philadelphia, PA (Service Address). [footnoteRef:3]  This Complaint is a timely appeal of a Bureau of Consumer Services (BCS) informal complaint decision at BCS Case No. 3362504, issued on January 11, 2016.  In the Complaint, Ms. Harris placed checkmarks in boxes indicating that “[t]he utility is threatening to shut off my service or has already shut off my service,” “[i]ncorrect charges are on my bill,” and “[o]ther.”  For relief, she requested that the Commission investigate PECO’s charges for all three units (first, second and third floor units) at the Service Address and that any “false charges” for the first and second floor units be removed from her bill. [footnoteRef:4]  Complaint at 2-6; I.D. at 1-2. [3: 	The Service Address is a three-story building with a commercial unit on the first floor and separate residential units on the second and third floors.  Tr. at 84.  The Complainant rented the first floor from May 2014 to May 2016.  Tr. at 9-10.  The Complainant used the first-floor unit as a ministry/tutoring/Christian partnership center.  Tr. at 10.  The Complainant lives and has had electric service on the second floor since July 15, 2014.  Tr. at 8-10, 32, 44, 58-59; PECO Exh. 2.  The Complainant’s landlord lives and has electric service on the third floor of the building.  Tr. at 56.  The landlord also owns and lives on either side of the building, which includes a restaurant located at 4710 Oxford Avenue, Philadelphia, PA (Adjoining Address).  A basement spans across the Service Address and the Adjoining Address.  Tr. at 20-21, 85.]  [4: 	Although there are no outstanding balances for the first-floor unit with PECO, the Complainant believes PECO overcharged her for the unit from May 2014 until she closed the account in 2016.  The Complainant also believes PECO overcharged her for the second-floor unit.  Tr. at 12-14.   ] 


On April 18, 2016, PECO filed an Answer denying all material allegations of fact in the Complaint.  PECO indicated that it investigated the Complainant’s high bill concerns on several occasions but found them to be baseless.  Answer at 1-4.

		On June 24, 2016, a hearing was held in this matter.  The Complainant appeared pro se and testified.  The Complainant offered one exhibit which was admitted into the record.  PECO appeared and was represented by counsel, who presented the testimony of two witnesses.  PECO also offered eleven exhibits during the hearing, which were all admitted into the record.  In addition to the eleven exhibits, the record in this case also contains a 112-page transcript.  The record was closed on July 18, 2016, after the ALJ received the transcript.  I.D. at 2-3.

		On June 27, 2016, the Complainant sent a letter to the Commission requesting a new hearing.  The Complainant indicated that she wanted a new hearing, so she could be represented by an attorney.

		On June 28, 2016, the Complainant sent the Commission a second letter stating that she had hired a private electrician to investigate the possibility of foreign load at her residence.  According to Ms. Harris, the electrician completed the investigation on that very day and found foreign load on her meter.  The Complainant stated that the private electrician she hired found two hot water heaters connected to her service meter.  The Complainant attached to the letter a copy of a work order for a company called “Adelphia Electric, LLC” dated only “06/  /16.”  The Complainant also indicated she had “not yet obtained an attorney for the hearing,” and requested that PECO supply her with an activity report on her accounts.  Finally, the Complainant requested that the Commission order PECO to deduct various fees from her bills.

On July 7, 2016, PECO submitted a response objecting to the Complainant’s request for a new hearing and the attachment to the Complainant’s June 28, 2016 letter being admitted as a late-filed exhibit.

	By Order dated July 25, 2016, the ALJ denied the Complainant’s request for a new hearing and sustained PECO’s objection to the Complainant’s electrician’s report being admitted into the record (July 2016 Order).[footnoteRef:5] [5: 	The ALJ denied the late-filed exhibit as inadmissible on the basis of hearsay, pursuant to Rules 801 and 802 of the Pennsylvania Rules of Evidence.  
] 


		In his Initial Decision issued on October 14, 2016, ALJ Pell dismissed the Complaint for failure by the Complainant to demonstrate her burden of proof that: 1) PECO billed her incorrectly for service to the units in question; 2) foreign load existed on the first floor; and 3) PECO provided her with inadequate service when it investigated her billing concerns at the Service Address.  I.D. at 1, 22-23.  As noted, supra, the Complainant filed Exceptions on November 7, 2016, and PECO filed Replies to Exceptions on November 14, 2016.

Discussion

Legal Standards

		As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Public Utility Code (Code), 66 Pa. C.S. § 332(a).  To establish a sufficient case and satisfy the burden of proof, the Complainant must show that PECO is responsible or accountable for the problem described in the Complaint.  Patterson v. The Bell Telephone Company of Pennsylvania, 72 Pa. P.U.C. 196 (1990).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. denied, 529 Pa. 654, 602 A.2d 863 (1992).  That is, the Complainant’s evidence must be more convincing, by even the smallest amount, than that presented by PECO.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, this Commission’s decision must be supported by substantial evidence in the record.  Mill v. Pa. PUC, 447 A.2d 1100 (Pa. Cmwlth. 1982).  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. PUC, 489 Pa. 109, 413 A.2d 1037 (1980).

Upon the presentation by the Complainant of evidence sufficient to initially satisfy the burden of proof, the burden of going forward with the evidence to rebut the evidence of the customer shifts to PECO.  If the evidence presented by PECO is of co‑equal value or “weight,” the burden of proof has not been satisfied.  The Complainant now has to provide some additional evidence to rebut that of PECO.  Burleson v. Pa. PUC, 443 A.2d 1373 (Pa. Cmwlth. 1982), aff’d, 501 Pa. 433, 461 A.2d 1234 (1983).

While the burden of going forward with the evidence may shift back and forth during a proceeding, the burden of proof never shifts.  The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. Pa. PUC, 768 A.2d 1217 (Pa. Cmwlth. 2001).

The burden of proof for “high bill” complaints has been explained in Waldron v. Philadelphia Electric Company, 54 Pa. P.U.C. 98 (1980) (Waldron), and its progeny.  In Waldron, the Commission adopted the Michigan Public Service Commission’s (PSC’s) policy annunciated in Hallifax v. O & A Electric Co-Op, Case No. U-5825, May 1979, which stated that, while the accuracy of the meter is an important factor in resolving billing disputes, it is not the sole criterion.  The Commission stated that it will also consider the following factors: the billing history of the complainant; any change in the number of occupants residing at the household; the potential for energy utilization; and any other relevant facts or circumstances that are brought to light during the complaint proceeding.  Waldron at 100.

The Commission explained the burden of proof set forth in Waldron as follows: 

[T]he Waldron Rule allows a complainant to establish a prima facie case in a “high bill” complaint by showing that the disputed bill is abnormally high when compared to prior usage patterns and his or her pattern of usage has not changed or by providing other relevant evidence showing that the disputed bill is unreasonably high.  In evaluating a “high bill” complaint, the Commission may consider such evidence as “the billing history of the account, any change in usage patterns (such as a change in the number of occupants residing in the household or potential energy utilization), and 
any other relevant facts or circumstances that come to light during the proceeding.”


Nehemiah B. Thomas v. PECO Energy Company, Docket No. C-2010-2187197 (Order entered November 15, 2011) at 5.
ALJ Pell made seventy-one Findings of Fact and reached seven Conclusions of Law.  I.D. at 3-12, 22-23.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.

ALJ’s Initial Decision

		Initially, the ALJ addressed the Complainant’s high bill and foreign load allegations regarding the first and second floor units of the Service Address.  ALJ Pell also addressed the Complainant’s inadequate service claim and the termination notice that the Complainant received from PECO regarding the second-floor unit.  I.D. at 13-22.

		With regard the Complainant’s foreign load claim and the billing for the first-floor unit, the ALJ found that despite alleging that foreign load, particularly the basement lights, existed on her first-floor meter, the Complainant did not provide any evidence to support her allegations regarding foreign load.  Id. at 16.  The ALJ stated that the Complainant’s assertions, regardless of how honest or strong, cannot form the basis of a finding in her favor since assertions, personal opinions or perceptions do not constitute factual evidence.  Id. (citing Pennsylvania Bureau of Corrections v. City of Pittsburgh, 516 Pa. 75, 532 A.2d 12 (1987)).

		Furthermore, the ALJ noted that PECO’s high bill investigator (PECO’s investigator or the investigator) testified he observed no foreign load on the Complainant’s first floor meter during the April 16, 2015 investigation.  According to the ALJ, PECO’s investigator stated that when he shut off the first-floor breaker, the first-floor meter stopped running but the basement lights remained on, which confirmed that the basement lights at the Service Address were connected to the landlord’s electric meter for the Adjoining Address and were not connected to the meter for the Service Address.[footnoteRef:6]  I.D. at 16.  Regarding the Complainant’s assertion that her bills were too high in relation to the amount of time she used the first floor, the ALJ acknowledged PECO’s testimony that considering the results of the meter and passing load tests, the Complainant’s monthly bills did not exceed her potential usage.  The ALJ, therefore, concluded that PECO’s testimony demonstrated there was no foreign load on the first-floor meter and that the Complainant failed to meet her burden of proof to demonstrate that her bills were too high or that foreign load existed on the first-floor meter.  Id. [6: 	The investigator, however, discovered there was a meter mix up between the meters for the first-floor unit and the third-floor unit.  Tr. at 56, 77, 89-90; PECO Exh. 5.  Following the April 16, 2015 investigation, PECO corrected the mix up and ensured that the first floor and third floor units were billed on the correct meters.  Tr. at 56.  A subsequent PECO investigation in November 2015 revealed another meter mix-up between the first and third floor meters which PECO corrected again.  Although PECO’s review of the Complainant’s billing history revealed that she was underbilled for usage on the first floor due to the second mix up, PECO did not make any adjustments for the underbilling.  Tr. at 79-80.] 


		With regard to the Complainant’s claim that her bills for the second-floor unit were too high considering she spends little time at home and is frugal in her electric usage,[footnoteRef:7] the ALJ noted PECO’s testimony that for several months it issued estimated rather than actual billing to the Complainant because PECO’s billing system was not receiving readings from the Complainant’s Automatic Meter Reading (AMR) device within the billing period.  The ALJ indicated that PECO, however, revised and re-issued the bills based on actual meter readings for the second-floor unit when the Complainant contacted the Company. [footnoteRef:8]  Id. at 17 (citing Tr. at 60-61; PECO Exh. 2).  The ALJ also noted that PECO’s investigator visited the second-floor unit on two separate occasions, on February 10, 2015, and on April 16, 2015, to investigate the Complainant’s billing concerns.  According to the ALJ, the investigator stated that both the meter and passing load tests he conducted during the February 10, 2015 visit, revealed that the second-floor meter accurately recorded the Complainant’s electric usage.  For instance, when the investigator shut off the second-floor unit breaker, he observed that the second-floor meter stopped working but nothing happened to the first-floor meter or the basement lights.  Also, when he turned on the water heater on the second-floor, the meter accurately recorded the electricity usage.  I.D. at 17-18.  [7: 	The Complainant lived alone on the second-floor unit from July 2014 until her daughter returned home from college in May 2015.  They have both been residing there since then.  Tr. at 10-11, 33.]  [8: 	Estimated and actual billing information for the first and second floor units of the Service Address can be found on pages 5-7, 14, 15 and 17 of the ALJ’s Initial Decision.] 


		The ALJ further stated that PECO’s investigator testified that during his second visit to the Service Address on April 16, 2015, the appliance analysis he conducted on the second-floor unit showed that the Complainant has a potential for winter usage totaling 4,502 kwh per month.[footnoteRef:9]  According to the investigator, this analysis supported the amount of usage PECO billed the Complainant.  Id. at 18.  Furthermore, the ALJ noted that a similar passing load test conducted on the water heater on the second visit also showed that the second-floor meter was accurately reading the Complainant’s usage.  According to the ALJ, the investigator believed the Complainant’s water heater has the potential to use more kWh than is stated on the appliance due to the cold temperature in the basement where it is located. Id. at 18-19.   [9: 	The investigator observed the following electrical appliances at the second-floor unit: a top/bottom refrigerator averaging 200 kWh per month; an electric range averaging 150 kWh per month; a microwave averaging 40 kWh per month; a washer averaging 10 kWh per month; a dryer averaging 110 kWh per month; 24 feet of baseboard heating averaging 6,000 kWh per month; an electric water heater averaging 250 kWh per month for two people; lighting averaging 50 kWh per month for a space of four to five rooms; a mid-sized television averaging 72 kWh per month; a cable box/digital coder averaging 10 kWh per month; and a VCR/DVD player averaging 10 kWh per month.  Id. (citing Tr. at 91-94; PECO Exh. 6).] 


		The ALJ stated that although the Complainant believed PECO overbilled her for usage at the second-floor unit because of her limited time at home and frugal electricity usage when she is at home, PECO demonstrated that the Complainant’s meter was accurately recording her usage.  The ALJ further reasoned that PECO demonstrated it never billed the Complainant for more usage than she had the potential to use.  Therefore, the ALJ concluded that because the Complainant did not offer anything to rebut PECO’s testimony, she failed to meet her burden of demonstrating that her bills for the second-floor unit were incorrect.  Id. at 19.

Regarding the Complainant’s inadequate service claim alleging that PECO’s investigator failed to fully and properly investigate her high bill and foreign load concerns when he visited the Service Address, the ALJ noted that while the Company is not required to provide a constantly flawless service, Section 1501 of the Code, 66 Pa. C.S. § 1501, and Commission Regulations require that PECO provide its customers with adequate, safe and reasonable service.  Id.  The ALJ, however, cited to the Commonwealth Court’s interpretation of Section 1501 in West Penn Power Co. v. Pa. PUC, 478 A.2d 947 (Pa. Cmwlth. 1984), in which the Commonwealth Court stated:

We hold that in order for the PUC to sustain a complaint brought under this section, the utility must be in violation of its duty under this section.  Without such a violation by the utility, the PUC does not have the authority, when acting on a customer’s complaint, to require any action by the utility.  (footnote omitted).


I.D. at 20 (citing to 478 A.2d at 949).  According to the ALJ, the statutory definition of “service” is to be broadly construed: 

“Service” used in its broadest and most inclusive sense, includes any and all acts done, rendered, or performed, and any and all things furnished or supplied, and any and all facilities used, furnished, or supplied by public utilities, or contract carriers by motor vehicle, in the performance of their duties under this part to their patrons, employees, other public utilities, and the public, as well as the interchange of facilities between two or more of them . . .  66 Pa. C.S. § 102.

I.D. at 20 (citing Country Place Waste Treatment Co., Inc. v. Pa. PUC, 654 A.2d 72 (Pa. Cmwlth. 1995)).  Therefore, in assessing whether PECO’s actions in this case constitute inadequate service that violates the Code, the ALJ determined that while the Complainant may be dissatisfied because PECO’s investigations failed to result in the reduced bill she had hoped for, PECO’s actions did not amount to unreasonable service.[footnoteRef:10]  I.D. at 20-21. [10: 	The ALJ noted that PECO investigated the Complainant’s concerns on two separate occasions and that PECO’s investigator not only spent one and a half hours on the second visit but also conducted several meter and passing load tests on both visits.  I.D. at 20-21.] 


		Finally, with regard to the termination notice for the second-floor unit PECO sent to the Complainant, the ALJ noted that at the time PECO issued the ten-day shut off notice, the Complainant had an unpaid balance of $2,409 that was undisputed.[footnoteRef:11]  The ALJ reasoned that although the Complainant subsequently filed an informal complaint to challenge the notice and the associated balance, PECO did not violate the Commission’s Regulations when it issued the ten-day notice to the Complainant on June 11, 2015.  Id. at 21-22 (citing 52 Pa. Code §§ 56.81(1) and 56.91(a)). [11: 	PECO indicated that in the two years the Complainant occupied the second-floor unit, she made only six payments for her electric usage.  Tr. at 43.  The Complainant’s account balance for the second-floor unit as of July 1, 2016, was $4,543.63.  Tr. at 32-33.  The Complainant averred that she received a ten-day termination notice from PECO on June 11, 2015, for a past due amount of $2,409.  Id. at 41-42.] 


		In light of all of the above, the ALJ denied the Complaint for failure of the Complainant to meet her burden of proof regarding her allegations in the instant proceeding.  I.D. at 22.

Exceptions and Replies

Before addressing the Exceptions, we note that any issue or Exception that we do not specifically address has been duly considered and will be denied without further discussion.  It is well settled that we are not required to consider, expressly or at length, each contention or argument raised by the parties.  Consolidated Rail Corporation v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); see also, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).

In her Exception No. 1, Ms. Harris disputes PECO’s appliance analysis of her electric usage stating that she never used the amount of electricity PECO claimed she used.  Exc. at 1 (citing I.D. at 18).  PECO replies that the Complainant’s Exception No. 1 is based on the fact that she has a misperception of the purpose of the appliance analysis.  PECO argues the appliance analysis is not designed to address the number of hours the appliances are used as suggested by the Complainant.  Rather, it highlights the Complainant’s potential to use the billed service based on the appliances she has in her home.  PECO explains that the appliance analysis is simply one of the several methods PECO uses to gauge whether the Company accurately billed the Complainant.  PECO R. Exc. at 1-2.  

In her Exceptions Nos. 2, 6 and 9, the Complainant disagrees with the ALJ’s rejection of the work order from Adelphia Electric that she submitted after the hearing and requested to be included in the record as a late-filed exhibit.[footnoteRef:12]  Per the Complainant, the work order should have been admitted into the record as a business record and also because contrary to PECO’s testimony, it verified there was foreign load on her meter.  Exc. at 1-2.  In reply, PECO agrees with the ALJ’s decision to reject the late-filed exhibit because it claims it is clearly hearsay and does not fall within the business record exception to hearsay as argued by the Complainant.  PECO further contends that because the Company was not given an opportunity to cross-examine the electrician regarding his findings and conclusion, the work order is irrelevant and is a classic hearsay situation. PECO R. Exc. at 2-3.  Furthermore, according to PECO, for the sake of argument, even if there was foreign load as claimed in the work order receipt, that condition could have arisen after PECO’s field visits in February and April of 2015, especially, because the Complainant’s electrician performed his investigation on June 28, 2016.  Id. at 2. [12: 	The Complainant attached to her Exceptions a copy of the work order receipt from Adelphia Electric and a bill from PECO with a past due amount of $5,233.63 due on September 30, 2016.] 


In her Exceptions Nos. 3, 11, 13 and 15, the Complainant disputes the high bill field investigation that PECO conducted, claiming PECO failed to investigate her billing concerns.  Exc. at 1, 3-4 (citing I.D. at 5 and 15).  In response, PECO avers it conducted extensive investigations regarding the Complainant’s high bill concerns.  Specifically, PECO referenced the two field visits conducted by its investigator in February and April of 2015, noting that various tests conducted on both visits revealed that the Company accurately billed the Complainant.  PECO R. Exc. at 3.

In her Exceptions Nos. 4 and 5, the Complainant avers she constantly disputed her bills and never agreed to be enrolled in budget billing.  The Complainant states that although PECO threatened to terminate her service, PECO did not follow-through with the threat possibly because that would have impacted the landlord’s service.  Exc. at 1-2 (citing I.D. at 21-22).  PECO rejoins that the Complainant was automatically enrolled in budget billing because of the Commission-issued payment arrangement.[footnoteRef:13]  PECO R. Exc. at 4 (citing PECO Exhs. 8 and 9).  PECO notes that whenever a complainant receives a Commission-issued payment arrangement, they are automatically enrolled in budget billing.  Moreover, according to PECO, the Complainant never requested to be removed from budget billing after she defaulted on the payment arrangement on February 8, 2016, due to non-payment.  PECO R. Exc. at 4.  In addition, PECO asserts that although the Complainant had a poor payment history, it did not terminate her service due to the several complaints she filed both with the Company and the Commission.  PECO avers it was only complying with Commission’s Regulations that prevent service termination while a dispute is pending.  Id. at 4-5 (citing PECO Exhs. 2 and 8). [13: 	As part of the resolution to the informal complaint that the Complainant filed with the Commission on July 7, 2015, the Commission, on January 11, 2016, issued a payment arrangement on the Complainant’s outstanding balance of $3,548.92.  Per the payment arrangement, the Complainant was required to pay $238.00 per month and $58.00 toward her arrears.  PECO R. Exc. at 4.] 


In her Exceptions Nos. 7 and 16, the Complainant asserts that based on PECO’s testimony, there was a meter mix up which she believes proves predatory and unfair billing practices on the part of PECO.  The Complainant alleges erroneous and erratic billing by PECO and avers that the evidence on record clearly shows that PECO overbilled her for the first-floor unit.  Exc. at 2 and 4 (citing I.D. at 5, 9, 11; Tr. at 60-62).  In response, PECO acknowledges that during the April 2015 visit, the investigator found there was meter mix up between the first-floor and the third-floor meters.  PECO, however, notes that upon discovering the mix up, the investigator immediately corrected it and the Complainant’s account was credited in the amount of $200.36.  PECO submits that its prompt response in correcting and crediting the Complainant’s account upon discovering the meter mix up shows there were no predatory or unfair billing practices on the part of PECO.  PECO R. Exc. at 5-6 (citing PECO Exhs. 1 and 5).

In her Exceptions Nos. 8, 10 and 12, the Complainant avers that her landlord had two restaurants at the Service Address and also has family residing at the property.  The Complainant states the ALJ ignored the fact that she presented pictures of her landlord taking apart wiring and that her landlord was freely able to tap into her electricity to minimize his expenses.  Exc. at 2-3 (citing I.D. at 4). PECO replies that while there is clearly a dispute between the Complainant and her landlord, PECO cannot be involved in landlord-tenant disputes.  PECO believes a dispute between the Complainant and her landlord should not be a basis for the Complainant to challenge PECO’s billing practices or PECO’s handling of the Complainant’s high bill concerns.  PECO asserts the Complainant has failed to prove in this proceeding that there was foreign load at the Service Address.  PECO R. Exc. at 6-7.  

In her Exceptions Nos. 14 and 17, the Complainant avers that the differences in the estimated charges and the revised charges in the bills PECO issued her is a testament to PECO’s predatory billing practices.  The Complainant asserts that PECO issued estimated bills as a cover up for its random and arbitrary charges.  The Complainant believes PECO used the excuse of lack of AMR readings to justify its predatory billing practices.  Exc. at 3-4 (citing I.D. at 5-6, 15).  In reply, PECO states the estimated billings for both the first and second floor units were due to the fact that the AMR device at the Service Address was not transmitting a signal to PECO for billing.  PECO, however, notes that even though the AMR device was not transmitting signal, the meter was accurately recording the Complainant’s usage.  PECO R. Exc. at 7 (citing Tr. at 75).  According to PECO, the meter for the second-floor unit was tested for accuracy on October 31, 2014, prior to installation, and was found to be 100.4% accurate.  PECO R. Exc. at 7 (citing PECO Exh. 7).  PECO states that once the AMR device began transmitting, the Company rebilled the Complainant based on actual usage.  PECO further contends that there was not that much difference between the actual and the estimated bills and that even the ALJ’s extensive analysis showed little difference in the estimated and revised bills.  PECO R. Exc. at 7-8 (citing I.D. at 5-7).

Disposition
		
We shall grant, in part, the Complainant’s Exceptions.  The Complainant’s primary concerns in this case involve high bills and foreign load on the first and second floor units of the property in question, inadequate service from PECO in the investigation of the high bills and foreign load, and PECO’s issuance of a ten-day termination notice to the Complainant.  Based on our review of the record, the Initial Decision, and the Parties’ positions, we believe PECO provided unreasonable service.

In reviewing the merits of this case, we find that Ms. Harris has presented sufficient evidence in this proceeding regarding billing and metering at her residence.  The record indicates that in April 2015 there was an apparent mix-up with the meters in the multi-tenant building where Ms. Harris resides, and PECO indicated the issue had been resolved and appropriately adjusted Ms. Harris’s bill.  Tr. at 56, 77, 89-90.  However, the same issue occurred in November 2015, resulting in Ms. Harris receiving yet another bill that did not reflect her usage.  Id.  In both instances, the issue was brought to PECO’s attention and both times PECO claimed it was corrected.  Also, in both instances, PECO appropriately adjusted the bill and made the Complainant whole in terms of payments to the extent that was necessary.  

[bookmark: 56.12.]Additionally, Ms. Harris had an AMR meter at her home, which if working properly, should have been transmitting readings to PECO which would have resulted in the issuance of bills to Ms. Harris based on her actual usage.  However, the AMR meter was not functioning properly, resulting in the issuance of estimated bills for Ms. Harris from May 2014 through February 2015, in violation of Section 56.12 of our Regulations, 52 Pa Code § 56.12.  Tr. at 23-24, 30, 53-55; PECO Exh. 1.  When the AMR was consistently not reporting data, PECO should have addressed the issue and taken actual meter readings.  Unfortunately, in this instance, the Company did not perform the necessary follow-up, which also violated our Regulations.  Therefore, while we agree with the ALJ that the Complainant has not met her burden of proof regarding the Complaint in its entirety, we find that the record in this proceeding demonstrates that PECO provided unreasonable service regarding the Complainant’s billing concerns due to the repeated meter mix-up issue and actual billing in violation of our Regulations.

Accordingly, we conclude that a civil penalty is warranted in this case based on our review of our Policy Statement at 52 Pa. Code § 69.1201 that sets forth ten factors that we may consider in evaluating whether a civil penalty for violating a Commission Order, Regulation, or a statute is appropriate.  In reviewing the appropriateness of a civil penalty under the Policy Statement, we consider many factors, including the nature of the alleged violations, whether the conduct at issue was intentional or negligent, whether the Company has taken remedial actions to address the conduct at issue and prevent similar future conduct, the number of customers affected and the duration of the violation, and the amount of the civil penalty necessary to deter future violations.  52 Pa Code § 69.1201(c).  We believe PECO’s actions in this case were unintentional, not widespread and were mitigated by the swift manner in which the Company adjusted and appropriately rebilled Ms. Harris.  Therefore, consistent with the standards set forth in the Policy Statement, we determine that a civil penalty of $500 is appropriate in this case.

Conclusion

Consistent with the foregoing discussion, we shall grant, in part, the Complainant’s Exceptions, and modify the Initial Decision of ALJ Pell, which denies the Complaint in its entirety; THEREFORE,

IT IS ORDERED:


1. That the Exceptions of Patrice Harris, filed on November 7, 2016, to the Initial Decision of Administrative Law Judge Christopher P. Pell, are granted, in part, and denied, in part, consistent with this Opinion and Order.

2. That the Initial Decision of Administrative Law Judge Christopher P. Pell, issued October 14, 2016, is modified, consistent with this Opinion and Order.

3. That the Formal Complaint filed by Patrice Harris on March 28, 2016, against PECO Energy Company is sustained, in part, and denied, in part, consistent with this Opinion and Order.  

4. That within thirty (30) days of the date of entry of this Opinion and Order, PECO Energy Company shall remit $500, payable by certified check or money order, to “Commonwealth of Pennsylvania” and sent to:

Secretary
Pennsylvania Public Utility Commission
Commonwealth Keystone Building
400 North Street
Harrisburg, PA 17120

5. That a copy of this Opinion and Order shall be served upon the Financial and Assessment Chief, Office of Administrative Services. 

6. That PECO Energy Company is hereby directed to cease and desist from further violations of the Public Utility Code, 66 Pa. C.S. §§ 101, et seq., and the Regulations of this Commission, 52 Pa. Code §§ 1.1, et seq.

7.	That after PECO Energy Company remits $500, as required by Ordering Paragraph No. 4, above, the Secretary’s Bureau shall mark this proceeding closed.

BY THE COMMISSION,
[image: ]




Rosemary Chiavetta
Secretary

(SEAL)

ORDER ADOPTED: January 18, 2018

[bookmark: _GoBack]ORDER ENTERED:  March 5, 2018
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