BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Melissa Johnson 					:
							:
	v.						:		F-2017-2638955
							:
Duquesne Light Company				:



FIRST INTERIM ORDER
DENYING RESPONDENT’S MOTION
FOR JUDGMENT ON THE PLEADINGS

HISTORY OF THE PROCEEDING
		On December 18, 2017, Complainant Melissa Johnson (Complainant or Ms. Johnson) filed a Formal Complaint seeking timely review of the Commission’s Bureau of Consumer Services’ (BCS) November 15, 2017 denial of her August 31, 2017 informal complaint against Respondent Duquesne Light Company (Duquesne Light) at BCS No. 3354659.  Utilizing the Commission’s standard form listing various choices for the reason for the complaint, Complaint checked the box for Other (explain).  She explained the electric bill dated back to 2010 or 2012; she asserted her husband was on the old electric bill, so he should be responsible for half of the bill.  Complainant ¶4.  As relief, Complainant requested the following:
I want my husband, Melvin Johnson, who now lives in Philadelphia to pay half of the electric bill.  I feel that he is responsible for half and I am responsible for half.  When I was on the CAP program, his name was on it too.  I was told by both Duquesne Light and PUC it was my responsibility to get him to pay.  I feel it is not my responsibility.  The amount of the bill occurred in 2010 or 2012.  This is a very, old amount owed.  His name was on the electric bill also.
		
		In a separate attachment to the Complaint, Complainant alleged as follows:

I am writing you regarding my account that I had with Duquesne Light Company.  I did not want service at 375 Rodi Road, Apt. 302.  The bill is from 2012 or longer.  I lived at 444 Taylor Street and 4316 Penn Ave., 2nd Floor.  I don’t remember what address the bill was accumulated from, but I think it was 4316 Penn Avenue, 2nd Floor.  My husband was on the bill also, therefor, I feel he is partially responsible for the bill.  I should only have to pay half, and he should be responsible for the other half.  I was told by both Duquesne Light and the Public Utility Commission that I was responsible for going after my husband for half of the bill.  The problem is I am no longer with my husband, and he lives in Philadelphia.  My husband was also on my CAP account and on the bill at 318 Washington Road Apt. 208.

Attachment to Complaint.

		On January 8, 2018, Duquesne Light filed an Answer and New Matter.  In its Answer, Duquesne Light avers as follows:

Based on the allegations in the Complaint Duquesne Light understands Complainant to be disputing her responsibility to pay half the outstanding balance ($882.64) that accrued at the following two addresses while she was the ratepayer of record: (1) 444 Taylor Street, Pittsburgh, Pennsylvania 15224 (the “Taylor Street Property”); and (2) 318 Washington Road, Pittsburgh, Pennsylvania 15216 (the “Washington Road Property”).  Statements of accounts for those accounts are attached as Exhibits A and B, respectively.  It is Duquesne Light’s position that Complainant is responsible for the balance in question because she was the ratepayer of record and resided at the Taylor Street Property and Washington Road Property when it accrued. 

By way of further information, Complainant contacted Duquesne Light on December 5, 2016, to cancel service in her name at the Washington Road Property.  Duquesne Light complied with her request and issued a final bill for that account on December 6, 2016.
[bookmark: _Hlk508272075]Subsequently, on June 1, 2017, Complainant called Duquesne Light to inquire into the requirements to establish service in her name at a different property, 375 Rodi Road, Pittsburgh, Pennsylvania 15235 (the “Rodi Road Property”).  At that time, Complainant was advised that she would need to pay her outstanding balance before service could be place in her name. Duquesne Light’s position is supported by the Commission’s regulations at 52 Pa. Code § 56.35(b)(1), and by its Tariff, . . . 

Answer ¶4.
		In New Matter, Duquesne Light asserts conclusions of law to the effect that the Commission’s regulations and the Company’s Tariff permit Duquesne Light to hold Complainant responsible for the charges that accrued at the Taylor Street and Washington Road Properties.
As relief, Duquesne Light requested that the Complaint be dismissed. 
  
		On February 14, 2018, a Telephonic Hearing Notice was mailed to the Parties informing them that a telephone hearing was scheduled before me at 10:00 a.m. on Wednesday, April 11, 2018.  On February 15, 2018, I issued a Prehearing Order informing the Parties of the applicable procedural rules and reminding them of the date and time of the telephone hearing.
 
		On February 15, 2018, Duquesne Light filed a Motion for Judgment on the Pleadings (Motion).  In the Motion Duquesne Light argues, in part, as follows:

1.	Complainant acknowledges this [outstanding] balance accrued sometime between 2010 and 2012, Complaint at ¶ 5, and does not dispute her responsibility for it.  She merely alleges that her ex-husband should be forced to pay half.
  
2.	Complainant was an adult occupant and the ratepayer of record at 444 Taylor Street, Pittsburgh, Pennsylvania 15224 and 318 Washington Road, Pittsburgh, Pennsylvania 15216 when the outstanding balance of $882.64 accrued (the “Balance”).  Answer ¶ 4; New Matter ¶ 10.

. . . .

5.	Duquesne Light also alleged in its New Matter that Complaint was responsible for the balance under 52 Pa. Code § 56.35(b)(1), which states: “A public utility may require the payment of an outstanding balance or portion of an outstanding balance if the applicant resided at the property for which service is requested during the time the outstanding balance accrued and for the time the applicant resided there, not exceeding four years from the date of the service request.[footnoteRef:1]  New Matter, ¶ 12. [1:  	There is no allegation in the filings that Complainant was applying for service at the property where the outstanding balance had accrued.  Therefore, Respondent’s reliance on Section 56.35(b)(1) is misplaced.  However, Respondent’s misapprehension of Section 56.35(b)(1) is not determinative of the outcome of the Motion.
   ] 


. . . .

15.	Accordingly, Duquesne Light is properly holding Complainant responsible for the disputed balance.

16.	Complainant’s remaining allegations relate to matters outside the Commission’s jurisdiction; namely, whether her ex-husband should have to split the bill.

. . . .

18.	The Pennsylvania Public Utility Commission lack jurisdiction to determine a dispute between private parties.

. . . .

20.	The Public Utility Code contains a three-year statute of limitations set forth at 66 Pa. C.S. § 3314(a), which states: “ No action for the recovery of any penalties under the provisions of this part, and no prosecutions on account of any matter or thing mentioned in this part, shall be maintained unless brought within three years from the date at which the liability therefore arose, except as otherwise provided in this part.”

22.	Complainant admits in her Complaint that the disputed balance accrued in 2012, or even earlier.  See Complainant Addendum.

23.	Thus, it is undisputed that the disputed balance accrued outside the statute of limitations period.  Since Complainant did not challenge her responsibility for the balance within the statute, her claims are barred as a matter of law.

		Thus, Duquesne Light requests that the Commission sustain its Motion and dismiss the Complaint with prejudice.  Complainant did not file an answer to the Motion.  

		For the reasons set forth below, the Motion must be denied.	

DISCUSSION

Applicable Legal Principles

		The Commission’s Rules of Administrative Practice and Procedure, 52 Pa.Code §§  1.1–5.633, provide for summary judgment, in relevant part, stating as follows:

§ 5.102.  Motions for summary judgment and judgment on the pleadings.

(a)	Generally.  After the pleadings are closed, but within a time so that the hearing is not delayed, a party may move for judgment on the pleadings or summary judgment.  A motion must contain a notice which states that an answer or other responsive pleading shall be filed with in 20 days of service of the motion.

(b)	Answers.  An answer to a motion for judgement on the pleadings or summary judgment, including an opposing affidavit or verification to a motion for summary judgment, may be filed within 20 days of the date of service of the motion.  . . . . 

(c)	. . . .

(d)	Decisions on motions.

(1)	Standard for grant or denial on all counts.  The presiding officer will grant or deny a motion for judgment on the pleadings or a motion for summary judgment, as appropriate.  The judgment sought will be rendered if the applicable pleadings, depositions, answers to interrogatories and admissions, together with affidavits, if any, show that there is no genuine issue as to a material fact and that the moving party is entitled to a judgment as a matter of law.

52 Pa.Code § 5.102(a)-(d)(1).

The standard for granting both motions is the same.  The presiding officer will grant a preliminary motion if the record shows that there is no genuine issue as to a material fact and that the moving party is entitled to judgment as a matter of law.  Id. § 5.102(d)(1).  The moving party bears the burden of showing that no genuine issue of material fact exists and that it is entitled to a judgment as a matter of law.  The Commission must view the record in the light most favorable to the non‑moving party, giving that party the benefit of all reasonable inferences.  First Mortgage Co. of Pennsylvania v. McCall, 459 A.2d 406 (Pa.Super. 1983); Mertz v. Lakatos, 381 A.2d 497 (Pa.Cmwlth. 1976).  All doubts as to the existence of a genuine issue of material fact must be resolved against the moving party.  Thomson Coal Company v. Pike Coal Company, 412 A.2d 466 (Pa. 1979).  Judgment will be granted only where the right to relief is clear and free from doubt.

		The Commission has interpreted Section 5.102 of its Regulations in conformity with 
Rule 1035 (now Rule 1035.1) of the Pennsylvania Rules of Civil Procedure.  South River Power Partners, L.P. v. West Penn Power Company, Docket No. C-00935287 (Order entered November 6, 1996).  Accordingly, a non-moving party may not rest upon mere allegations or denials of the pleadings but must submit some materials to establish that a genuine issue of material fact exists.  Pa.R.C.P. No. 1035.3; Stover v. The United Telephone Co. of Pennsylvania, Docket No. C-00923833 (Order entered July 21, 1992); see also Nicastro v. Cuyler, 467 A.2d 1218 (Pa.Cmwlth. 1983); Pennsylvania Gas & Water Co. v. Nenna & Frain, Inc., 467 A.2d 330 (Pa.Super. 1983); Geriot v. Council of Borough of Darby, 457 A.2d 202 (Pa.Cmwlth. 1983).

Analysis

		Duquesne Light’s Motion essentially raises two issues.  First, Complainant admits she is responsible for an outstanding bill dating back to 2010 or 2012, but she wants her ex-husband to be held responsible for half of the bill.  Duquesne Light argues that the relief Compliant seeks, i.e. attribution of half of the outstanding bill to her ex-husband, is a private action for damages and beyond the Commission’s jurisdiction.   See Poorbaugh v. Pa. Pub. Util. Comm’n, 666 A.2d 744 (Pa.Cmwlth. 1995).  Second, Complainant is seeking to prosecute a claim dating back to 2012 or earlier.  However, Section 3314 of the Public Utility Code requires prosecution of a claim within three years from the date the liability arose.  See 66 Pa.C.S. § 3314(a).  Since Complainant did not seek to begin the prosecution of her claim until the filling of her informal complaint on August 31, 2017, the Complaint is time barred.  Thus, Duquesne Light’s Motion infers the Company is entitled to judgment as matter of law.

		While Duquesne Light’s argument that the relief Complainant seeks is beyond the Commission’s jurisdiction has merit, as explained below, the filings viewed in the light most favorable to Complainant present questions of fact that prevent the granting of the Motion.



		The Complaint and Answer suggest there are four addresses involved in this proceeding:

		444 Taylor Street, Pittsburgh, PA 15224 – Answer ¶4; Exhibit A
		318 Washington Road, Pittsburgh, PA 15216 – Answer ¶4; Exhibit B		
		4316 Penn Avenue, 2nd Floor, Pittsburgh, PA – Attachment to Complaint
		375 Rodi Road, Apartment 302, Pittsburgh, PA 15235 – Complaint ¶1.

		Although Complainant alleges the outstanding bill was from 2010 or 2012, she also alleges she is uncertain as to the address where the bill was accumulated.  Complainant asserts, “I lived at 444 Taylor Street and 4316 Penn Avenue, 2nd Floor.  I don’t remember what address the bill was accumulated from.  But I think it was 4316 Penn Avenue, 2nd Floor.”  Attachment to Complaint.
There is no reference to the Penn Avenue address in Duquesne Light’s Motion.  Instead, Duquesne Light contends the outstanding balance accrued at Taylor Street and Washington Road Properties.  Thus, there are questions of fact as to whether any portion of the outstanding balance accrued at the Penn Avenue address and during what time periods.  

		Furthermore, Complainant specifically asserts, “I did not want service at 372 Rodi Road, Apt. 302.”[footnoteRef:2]  Attachment to Complaint.  Duquesne Light responds as follows: [2:  	While the relief that Complainant seeks is beyond the Commission’s jurisdiction, the Complaint raises other issues which cannot be ignored.  “[R]egardless of the form of the pleading in which the allegations are couched, it is for the PUC initially to determine whether the service provided by the utility has fallen short of the statutory standard required of it.” (Citations omitted).  DiSanto v Dauphin Consolidated Water Supply Company, 291 Pa.Super. 440, 445, 436 A.2d 197, 199 (1981).
] 


 Subsequently, on June 1, 2017, Complainant called Duquesne Light to inquire into the requirements to establish service in her name at a different property, 375 Rodi Road, Pittsburgh, Pennsylvania (the “Rodi Road Property”).  At that time, Complainant was advised that she would need to pay her outstanding balance before service could be place in her name.  Duquesne Light’s position is supported by the Commission’s regulations at 52 Pa. Code § 56.35(b)(1), and by its Tariff, . . . 
  
		Whether Complainant requested service at the Rodi Road Property raises a question of fact, in addition to whether Duquesne Light improperly required Complainant to pay her outstanding balance in contravention of the Commission’s regulation at 52 Pa.Code § 56.35(a).   Under Section 56.35(a), a utility may not condition the furnishing of residential service to an applicant upon the payment of an outstanding balance that accrued more than four years from the date the applicant is legally responsible for the bill.  See Beth Trivelpiece v. PECO Energy Company, Docket No. C-2015-2462644 (Opinion and Order entered September 22, 2016) at 19.   

		Duquesne Light also seems to argue that Complainant’s failure to reply to New Matter may be deemed as an admission of the facts stated in the New Matter under Section 5.63 of the Code.  52 Pa.Code § 5.63.  Because Complainant is a pro se litigant, I do not deem her lack of a reply as an admission.  The Commission has been hesitant to rule unfavorably against pro se litigants in procedural matters.  See Destefano v. Peoples Natural Gas Company, 56 Pa. PUC. 489 (1982).

Ruling

		As demonstrated above, there are genuine questions of fact that go to the heart of the complaint, which cannot be resolved in a preliminary motion.  Accordingly, the Motion will be denied in the ordering paragraphs below.

		The parties are encouraged to talk with each other to resolve this matter or some portion thereof.  It is the Commission’s policy to encourage settlements.  52 Pa.Code § 5.231. 









ORDER

THEREFORE,

IT IS ORDERED:

		1.	That Respondent Duquesne Light Company’s Motion for Judgment on the Pleadings filed in the case of Melissa Johnson v. Duquesne Light Company at Docket No. F-2017-2638955 is denied.
[bookmark: _GoBack]
		2.	That the Initial Hearing shall proceed as scheduled on Wednesday, April 11, 2018, at 10:00 a.m. consistent with the reasoning in this Order.
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