BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Karen Feitt and H. Mendoza, Jr.			:
							:
	v.						:		F-2017-2636316
							:
Duquesne Light Company				:



FIRST INTERIM ORDER
SUSTAINING PRELIMINARY OBJECTIONS AND DENYING
RESPONDENT’S REQUEST FOR DISMISSAL OF THE COMPLAINT


HISTORY OF THE PROCEEDING

		On November 28, 2017, Karen Feitt and H. Mendoza, Jr. (Complainants) filed a Formal Complaint, seeking timely review of the Commission’s Bureau of Consumer Services’ (BCS) October 17, 2017 denial of their informal complaint against Respondent Duquesne Light Company (Duquesne Light) at BCS No. 3545710.  Utilizing the Commission’s standard form listing various choices for the reason for the Complaint, Complainants checked two boxes:  I would like a payment arrangement and Other (explain).  Complaint ¶4.  Complainants explained the reasons for their Complaint as follows:

#1.   Furthermore, the return of overpayment, regarding arrears, that which Steve Robinson (investigator) was mediating a dispute for settlement.  More importantly, the failure to disclose the debts, appears as theft by deception, extortion pursuant to 73rd Congress Session 1 CHS. 48-49, June 5, 6, 1933, HJR 192, HR 1491, Public Law 1-48, Stat 1, Public Law 10, Chap. 48. Stat 112, Public Law 73-10-40 Stat 411 Trading with the Enemy Act (TWEA) Oct. 6, 1917, but not limited to:		

#2.   This misappropriation of the process constitutes probable cause for reporting to you the authorities the appearances consisting of a crime regarding embezzlement of public money, compliance with 18 USC 4 and 641. A very clear and comprehensive explanation of this with 12 USC 411 FRA (remedy) can be seen.

Complaint. ¶4.  For relief, Complainants request a payment arrangement and “the return of arrears, billing refunds and considerations.”  Complaint ¶5.

[bookmark: _Hlk508272075]		On December 21, 2017, Duquesne Light filed an Answer, denying the material allegations of the Complaint and averring in part that Complainants were responsible for an outstanding balance on their account in the amount of $623.84.  Answer ¶4; Exhibit A.  
As relief, Duquesne Light requested that the Complaint be dismissed with prejudice. 
  
		Contemporaneous with the filing of its Answer, Duquesne Light filed Preliminary Objections (PO) and averred as follows:

 2. 	Although the contents of the Complaint are not completely legible or comprehensible, it appears that the gist of Complainants’ claim is that Duquesne Light failed to honor an unspecified “payment agreement” and failed to “discharge the debts.”  (Complaint, Paragraph 5).  Complainants allege that the actions by Duquesne Light constitute crimes including theft by deception, extortion, and embezzlement of public money.  (Complaint, Paragraph 5).

3.	In support of their claims, Complainants cite to federal criminal statutes under the United States Code (18 USC § 4 - Misprison of Felony, and 18 USC § 641 – Public Money, Property or Records) as well as a statute under the federal banking laws (12 USC § 411 – Issuance to Reserve Banks; Nature of Obligation; Redemption). Complainants also cite to other legal authority to support their claims; however, Duquesne Light is not able to decipher the citations in order to determine what laws they refer to.  That being said, these other citations clearly do not refer to the Pennsylvania Public Utility Code or any associated regulations.

4.	Complainants seek the return of arrears, a billing refund, and other “consideration” as damages in this case.

[bookmark: _Hlk508621964]5.	Duquesne Light files these Preliminary Objections on the grounds that this Commission lacks jurisdiction over Complainants’ claim as they invoke criminal statutes, and also potentially Pennsylvania Law relating to contracts, debt collection, or unfair trade practices. 
PO ¶¶ 2-5.  For relief, Duquesne Light asked the Commission to sustain its PO and dismiss the Complaint with prejudice and/or strike Complainants’ request for relief as impertinent.

		Duquesne Light served its pleadings upon Complainants on December 21, 2017.  Complainants did not file a response to the PO.[footnoteRef:1]  On December 28, 2017, Complainants filed a rebuttal to Duquesne Light’s Answer captioned “Response to Answers of Formal Complaint.” [1: 	An answer to a preliminary objection may be filed within 10 days of date of service.  52 Pa.Code § 5.101(f)(1).  
] 

However, the Commission’s Rules of Administrative Practice and Procedure do not provide for the filling of a rebuttal or response to an answer.[footnoteRef:2]   [2: 	See 52 Pa.Code § 5.1.  Pleadings Allowed.
] 


DISCUSSION

Complaint and Objections

		Complainants allege (1) they are seeking a payment arrangement; (2) Respondent has violated federal laws; and (3) they are requesting a “return of arrears, billing refunds, and considerations.”  Duquesne Light objects to these allegations on the bases that the Commission lacks the jurisdiction “over federal criminal statutes and other laws that are clearly not part of the Pennsylvania Public Utility Code or associated regulations” as well as “potentially Pennsylvania laws relating to contracts, debt collection, or unfair trade practices” or damages.

Applicable Rules of Procedure 

The Commission’s Rules of Administrative Practice and Procedure authorize a person to file a formal complaint claiming violation of a statute, which the Commission has jurisdiction to administer, or of a regulation or order of the Commission.  52 Pa.Code § 5.21(a).  Preliminary objections to a formal complaint are available to a party under the Commission’s Rules.  52 Pa.Code § 5.101. 
 
Section 5.101 of the Commission’s Rules provides in relevant part:

(a)	Grounds.  Preliminary objections are available to parties and may be filed in response to a pleading except motions and prior preliminary objections.  Preliminary objections must be accompanied by a notice to plead, must state specifically the legal and factual grounds relied upon and be limited to the following:

	(1)	Lack of Commission jurisdiction ….

52 Pa.Code § 5.101(a)(1).

		Commission procedure regarding the disposition of preliminary objections is comparable to Pennsylvania civil practice.  Equitable Small Transportation Interveners v. Equitable Gas Company, 1994 Pa. PUC LEXIS 69, Docket No. C-00935435 (July 18, 1994).  A preliminary objection in civil practice seeking dismissal of a pleading will be granted only where relief is clearly warranted and free from doubt.  Interstate Traveller Services, Inc. v. Pa. Dept. of Environmental Resources, 406 A.2d 1020 (Pa. 1979); Rivera v. Philadelphia Theological Seminary of St. Charles Borromeo, Inc., 595 A.2d 172 (Pa.Super. 1991).  The Commission has adopted this standard.  Montague v. Philadelphia Electric Company, 66 Pa. PUC 24 (1988).  

[bookmark: _GoBack]The moving party may not rely on its own factual assertions but must accept for the purposes of disposition of the preliminary objections, all well-pleaded, material facts of the other party, including inferences deducible fairly from those facts.  County of Allegheny v. Commw. of Pa., 490 A.2d 402 (Pa. 1985).  Therefore, in ruling on a preliminary objections, the Commission must assume, for decisional purposes only, that the factual allegations of the complaint are true.  Id.  The preliminary objections may be granted only if the moving party prevails as a matter of law.  Roc v. Flaherty, 527 A.2d 211 (Pa.Cmwlth. 1985).  Any doubt must be resolved in favor of the non-moving party by refusing to sustain the preliminary objections.  Dept. of Auditor General, et al. v. State Employees’ Retirement System, et al., 836 A.2d 1053, 1064 (Pa.Cmwlth. 2003) citing, Boyd v. Ward, 802 A.2d 705 (Pa.Cmwlth. 2002).  



Analysis

		Criminal Allegations, Federal Statutes and Private Disputes

Here, Complainants raise criminal allegations against Respondent, i.e., theft by deception, extortion and embezzlement of public monies, and they rely upon federal, civil and criminal statutes.  Respondent objects that (1) the Commission lacks jurisdiction over criminal allegations and (2) the Complaint improperly invokes federal crimes and banking laws.

As in every case coming before this forum, the Commission must decide initially whether it has jurisdiction over the parties and the subject matter of the dispute.  As a creature of legislation, the Commission possesses only the authority the state legislature has specifically granted to it in the Public Utility Code (Code).  66 Pa.C.S. § 101, et seq.  The Commission’s jurisdiction must arise from the express language of the pertinent enabling legislation or by strong and necessary implication therefrom.  Feingold v. Bell of Pa., 383 A.2d 791 (Pa. 1967).   

There is nothing in the Commission enabling legislation authorizing the Commission to consider criminal allegations or to adjudicate issues arising under federal banking laws.   Therefore, as the moving party, Duquesne Light prevails on its objections that the Commission lacks jurisdiction to adjudicate criminal allegations or issues arising under federal banking laws.

		Duquesne Light’s also objects that the Complaint potentially relates to Pennsylvania Law concerning contracts, debt collection, unfair trade practices or damages.  Apparently, Duquesne Light has gleaned this objection from Complainants’ allegations:  (1) failing to discharge the debts and (2) the return of arrears, billing refunds and considerations.  To the extent that Complainants are alleging contractual matters concerning consideration, debt collection, unfair trade practices or damages, such matters pertain to private disputes, over which the Commission lacks jurisdiction.  
See, Poorbaugh v. Pa. Pub. Util. Comm’n, 666 A.2d 744 (Pa.Cmwlth. 1995).  In Poorbaugh, the Court held the Commission is not empowered to award damages or to litigate a private action for damages on behalf of a complainant.  Respondent is also correct that the Commission does not have jurisdiction to enforce the Unfair Trade Practices Consumer Protection Law, 73 P.S. § 201-1 et seq.  See, Mid-Atlantic Power Supply Assoc. v. PECO Energy Co., Docket No. P-00981615, 1999 Pa. PUC LEXIS 30 (Opinion and Order entered May 19, 1999); Pa. Pub. Util. Comm’n, et al. v. The Bell Telephone Co. of Pa., 71 Pa. PUC 338, 341 (1989).

		Overpayment, Billing Refund and Payment Arrangement

[bookmark: _Hlk508629054]		In ruling on Respondent’s request for dismissal of the Complaint in its entirety, Complainants’ allegation, “return of overpayment,” must be accepted as true.  This allegation suggests that Respondent over billed Complainants, and if so the allegation cannot be summarily dismissed on PO.  Under Section 1312 of the Public Utility Code (Code), 66 Pa.C.S. § 1312, the Commission is authorized to make an order requiring a public utility to refund any amount exceeding the applicable rate within four years prior to the filing of the complaint.  Complainants also allege they are seeking a payment arrangement.  Under Section 1405 of the Code, Id. § 1405, the Commission is authorized to establish a payment arrangement for an eligible customer or applicant.  Therefore, Respondent’s request to dismiss the Complaint with prejudice cannot be granted. 

Disposition

		If Complainants’ allegations are proven by a preponderance of evidence at a hearing, the allegations may well constitute a violation of the Code.  Honey Brook Water Co. v. Pa. Pub. Util. Comm’n, 167 Pa.Cmwlth. 140, 647 A.2d 653 (1994), app. denied, 540 Pa. 587, 655 A.2d 518 (1995).  Furthermore, Duquesne Light may ultimately face a civil penalty and/or an order to take remedial action, in the event Complainants prevail in establishing their burden of proving that Duquesne Light violated the Code, a Commission regulation or order.   

Under the Commission-approved pleading standards applied to pro se complainants, the instant Complaint is sufficient to set forth a claim upon which the Commission can grant relief even though that relief may not be compensatory damages, nor resolution of a private dispute.  This is all that is necessary to survive the preliminary objection of lack of jurisdiction to grant any relief.

		While the ultimate determination of facts will guide the outcome of the case, a factual dispute will prevent the dismissal of the Complaint because any doubt must be assumed in favor of the non-moving party.  Thus, Duquesne Light’s PO suggesting that the Commission lacks jurisdiction to grant any relief must be denied.  This matter shall proceed to hearing.

		Complainants are cautioned that Duquesne Light’s request to dismiss the Complaint  with prejudice is denied on purely procedural grounds.  The denial does not, in any way, give credence to either the substance of the Complaint or to the likelihood of Complainants’ success on the merits.  

		Complainants have the burden of showing that the named utility is responsible or accountable for the problem described in the complaint in order to prevail.  Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. PUC 196 (1990); Feinstein v. Philadelphia Suburban Water Company, 50 Pa. PUC 300 (1976).  This must be shown by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. Pub. Util. Comm’n, 578 A.2d 600 (1990), alloc. den., 602 A.2d 863 (1992).  That is, by presenting evidence more convincing, by even the smallest amount, than that presented by the other party.  Se-Ling Hosiery v. Marqulies, 70 A.2d 854 (1950).  

Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Comm’w., Pa. Pub. Util. Comm’n, 447 A.2d 1100 (1982); Edan Transportation Corp. v. Pa. Pub. Util. Comm’n, 623 A.2d 6 (1993), 2 Pa.C.S. § 704.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. Pa. Pub. Util. Comm’n, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 166 A.2d 96 (1960); Murphy v. Commonwealth, Dep’t. of Public Welfare, White Haven Center, 480 A.2d 382 (1984).

		The utility company’s offense must be a violation of the Public Utility Code, the Commission’s regulations, or an outstanding order of the Commission.  66 Pa.C.S. § 701.  Complainants are responsible for proving that the utility has acted improperly, by providing testimony and documentary evidence, such as expert reports, photographs and any other relevant materials necessary to support that finding, and that the Commission has the jurisdiction to provide the remedy.

		For the reasons stated above, Duquesne Light’s PO will be sustained with respect to any claim relating to criminal matters, damages, contractual matters or federal statutes, and Duquesne Light’s request for dismissal of the Complaint with prejudice will be denied with respect to Complainants’ allegations concerning overbilling and a payment arrangement.

		The parties are directed to attempt to resolve this matter themselves and are 
strongly encouraged to participate in settlement negotiations.  Settlement discussions are consistent with the Commission’s regulations.  See 52 Pa.Code § 5.231.

CONCLUSIONS OF LAW

		1.	The Commission’s Rules of Administrative Practice and Procedure permit the filing of preliminary motions.

		2.	The Commission has been granted broad powers to regulate all public utilities doing business within the Commonwealth.

		3.	The Commission is empowered to determine whether a public utility is in violation of the Public Utility Code, a Commission regulation or a Commission order. 

		4.	The Commission lacks the authority to adjudicate a private dispute.

		5.	The Commissions lacks the authority to award monetary damages.

		6.	The Commission has the authority to order a public utility to issue a refund.

		7.	The Commission has the authority to establish a payment arrangement for an applicant or customer.
ORDER


		THEREFORE,

		IT IS ORDERED:

[bookmark: _Hlk508632139]		1.	That the Preliminary Objections filed by Duquesne Light Company to the Complaint filed by Karen Feitt and H. Mendoza, Jr. against Duquesne Light Company at Docket No. F-2017-2636316 are sustained with respect to any claim of Complainants for monetary relief, alleged violation of criminal laws, federal banking laws or private contractual matters.

		2.	That Duquesne Light Company’s request to dismiss the Complaint filed by Karen Feitt and H. Mendoza, Jr. against Duquesne Light at Docket No. F-2017-2636316 is denied with respect to Complainants’ allegations concerning overbilling and a request for a payment arrangement.

		3.	That this matter shall proceed to hearing consistent with the reasoning in this Order.  

		4.	That this case shall be scheduled for hearing by the Scheduling Staff of the Office of Administrative Law Judge for the next available hearing date before the undersigned presiding officer. 
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Date:  March 13, 2018					 
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