BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Maxine Crooks					:
							:
	v.						:		C-2017-2633739
							:
PECO Energy Company				:



ORDER DENYING PRELIMINARY OBJECTION


		This Order denies the Preliminary Objection filed by PECO Energy Company (PECO or Respondent) on December 1, 2017 relative to the formal Complaint filed at this docket by Maxine Crooks (Complainant).  As there are unresolved issues of fact, this case must be set for an evidentiary hearing.

HISTORY

On November 9, 2017, Complainant filed a formal Complaint alleging that PECO is attempting to transfer an outstanding account balance to her for which she is not responsible.  Complainant also contends that PECO is threatening to terminate her service.  This matter was addressed in a determination by the Commission’s Bureau of Consumer Services (BCS) at Case No. 3537952; however, Complainant denies having filed or prosecuted that Complaint, averring that the responsible party is an individual named Melvin Brown with whom Complainant previously owned the service address at 26 North 54th Street, Philadelphia, Pennsylvania.  Complainant claims that she sold the property to Mr. Brown.

On December 1, 2017, PECO filed an Answer to the Complaint.  PECO maintains that Complainant does own the service address, and that a tenant of Complainant’s, one Erik Dixon, called in a high bill inquiry on February 6, 2017.   PECO states that it investigated, found a foreign wiring situation (with a porch light), and established a new account transferring the 


balance of the account to Complainant as required by law.  PECO states that as of April 7, 2017, the foreign wiring problem had been corrected.  PECO asserts that Complainant did file the informal Complaint with BCS.  PECO argues that 66 Pa. C.S. §§1529(a),(c) requires that PECO transfer the foreign load balance to Complainant as owner of the rental property.

Also on December 1, 2017, PECO filed a Preliminary Objection arguing that it had transferred the foreign load balance to Complainant as required by law and Commission precedent.  PECO acknowledges that Complainant contends that she and Melvin Brown were co-owners of the property at the service address.  PECO asks that the Complaint be dismissed for legal insufficiency.

On December 29, 2017, Complainant filed an Answer to PECO’s Preliminary Objection contending that she is not responsible for the foreign load balance and asserting that she never requested PECO for electric service at the service address.  Complainant states that she is not the landlord of the property and denies that Erik Dixon (tenant) entered into a lease with her.  Complainant again claims that the property is owned by Melvin Brown and that Mr. Brown is the landlord with whom Mr. Dixon signed a lease.

This case was assigned to me as Motion Judge on February 21, 2018.

DISCUSSION

		The Commission's Rules of Practice and Procedure permit parties to file preliminary objections.   The grounds for preliminary objections are limited to those set forth in 52 Pa. Code 
§ 5.101(a) as follows: 

(1) Lack of Commission jurisdiction or improper service of the pleading initiating the proceeding.
 
(2) Failure of a pleading to conform to this chapter or the inclusion of scandalous or impertinent matter.
 
(3) Insufficient specificity of a pleading.
 
(4) Legal insufficiency of a pleading.
 
(5) Lack of capacity to sue, nonjoinder of a necessary party or misjoinder of a cause of action.
 
(6) Pendency of a prior proceeding or agreement for alternative dispute resolution.

(7)  Standing of a party to participate in the proceeding.

		Commission preliminary objection practice is analogous to Pennsylvania civil practice regarding preliminary objections.  Equitable Small Transportation Intervenors v. Equitable Gas Company, 1994 Pa PUC LEXIS 69, Docket No. C-00935435 (July 18, 1994).  Preliminary objections in civil practice requesting dismissal of a pleading will be granted only where the right to relief is clearly warranted and free from doubt.  Interstate Traveller Services, Inc. v. Pa. Dept. of Environment Resources, 406 A.2d 1020 (Pa. 1979);  Rivera v. Philadelphia Theological Seminary of St. Charles Borromeo, Inc., 595 A.2d 172 (Pa. Super. 1991).  The Commission follows this standard.  Montague v. Philadelphia Electric Company, 66 Pa. PUC 24 (1988).

		The Commission may not rely upon the factual assertions of the moving party but must accept as true for purposes of disposing of the motion all well pleaded, material facts of the nonmoving party, as well as every inference from those facts.  County of Allegheny v. Commonwealth of Pennsylvania, 490 A. 2d 402 (Pa. 1985);  Commonwealth of Pennsylvania v. Bell Telephone Co. of Pa., 551 A.2d 602 (Pa. Cmwlth. 1988).  The Commission must view the Complaint in this case in the light most favorable to the Complainant and should dismiss the Complaint only if it appears that the Complainant would not be entitled to relief under any circumstances as a matter of law.  Equitable Small Transportation Intervenors v. Equitable Gas Company, 1994 Pa PUC LEXIS 69, Docket No. C-00935435 (July 18, 1994)

		PECO’s Preliminary Objection asserts that as the landlord, Complainant is responsible for the transferred account balance associated with a foreign load situation at the rental address.  In support of its contention, PECO cites both the Public Utility Code and Commission precedent arguing that PECO is required by law to transfer the account balance to the landlord.  PECO is correct as to the law.[footnoteRef:1] [1:  	See, Ace Check Cashing Inc. v. Philadelphia Gas Works, Docket No. C-2008-2056428 (Order entered May 21, 2010); 66 Pa. C.S. §§1529, et seq.] 

	
		The Commission, however, must view a Complaint in the light most favorable to the Complainant and should dismiss the Complaint only if it appears that the Complainant would not be entitled to relief under any circumstances as a matter of law.  Given the factual disputes with respect to the ownership of the service address and the landlord/tenant relationship, and to an extent the absence of relevant material facts pleaded in this case (such as the date of sale of the property and verification of the same), the Preliminary Objection does not warrant dismissal of the Complaint.

ORDER


		THEREFORE,

		IT IS ORDERED:

		1. 	That the Preliminary Objection filed on December 1, 2017 by PECO Energy Company at Docket No. C-2017-2633739 is denied.

		2. 	That this matter be set for hearing.



		
Date:	March 12, 2018				____/s/_________________________
							Dennis J. Buckley
							Administrative Law Judge
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