BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Carl R. Nolan						:
							:
	v.						:		C-2018-2640728
							:
PPL Electric Utilities Corporation			:



ORDER 
DENYING PRELIMINARY OBJECTIONS


On December 22, 2017, Carl R. Nolan filed with the Pennsylvania Public Utility Commission (Commission) a formal complaint against PPL Electric Utilities Corporation (PPL), docket number C-2018-2640728.  In his complaint, Mr. Nolan averred that a dispute exists regarding a PPL right of way that exists over his property.  Mr. Nolan added that he is in favor of PPL maintaining the right of way in removing tree growth that could damage the electrical lines but that the issue is removing various growths (bushes, flowers) that can no way inflict any type of damage to the utility lines.  Mr. Nolan also averred that PPL is spraying a herbicide within a very close distance to his well and he is concerned that the herbicide could potentially get in to his well water, noting that the spraying also kills non-invasive plant life and reptiles.

On January 22, 2018, PPL filed an answer in response to Mr. Nolan’s complaint.  In its answer, PPL admitted or denied the various averments Mr. Nolan made.  In particular, PPL admitted that it has existing rights of ways for a 69 kilovolt transmission line that traverses Mr. Nolan’s property and that it intends to remove and trim vegetation pursuant to its vegetation management policies and procedures using, among other things, herbicides.  PPL provided additional information regarding its rights of ways and its vegetation management policies.  PPL denied, however, that its use of herbicides may cause harm to Mr. Nolan or percolate to his well water.  PPL concluded that Mr. Nolan’s complaint should be denied in its entirety.

Also on January 22, 2018, PPL filed preliminary objections in response to Mr. Nolan’s complaint.  In its preliminary objections, which were accompanied by a notice to plead, PPL argued that the Commission lacks jurisdiction over the company’s use of herbicides within its existing rights of ways and, therefore, that argument should be dismissed.  PPL also argued that the complaint should be dismissed because there is ongoing civil litigation between the parties involving a determination as to the company’s rights to access the rights of way and maintain vegetation within the rights of way through herbicides and other means.  PPL provided significant legal argument in support of its position and attached multiple documents to the preliminary objections.

Mr. Nolan’s answer to PPL’s preliminary objections was due February 5, 2018.  52 Pa.Code § 5.101(f)(1).  Mr. Nolan did not file an answer to PPL’s preliminary objections.

On March 5, 2018, the Commission issued a Motion Judge Assignment Notice informing the parties that I was assigned to resolve any issues that may arise during the preliminary phase of this proceeding.  For the reasons discussed below, PPL’s preliminary objections will be denied and the complaint will be allowed to proceed to a hearing before an administrative law judge.

Section 5.101 of the Commission’s Rules of Administrative Practice and Procedure provides for the filing of preliminary objections.  52 Pa.Code § 5.101.  Commission preliminary objection practice is comparable to Pennsylvania civil practice respecting the filing of preliminary objections.  Equitable Small Transportation Intervenors v. Equitable Gas Company, 1994 Pa PUC LEXIS 69, Docket No. C-00935435 (July 18, 1994) (Equitable).  Section 5.101(a) provides:

(a) 	Grounds.  Preliminary objections are available to parties and may be filed in response to a pleading except motions and prior preliminary objections.  Preliminary objections must be accompanied by a notice to plead, must state specifically the legal and factual grounds relied upon and be limited to the following:

(1) Lack of Commission jurisdiction or improper service of the pleading initiating the proceeding.

(2) Failure of a pleading to conform to this chapter or the inclusion of scandalous or impertinent matter.

(3) Insufficient specificity of a pleading.

(4) Legal insufficiency of a pleading.

(5) Lack of capacity to sue, nonjoinder of a necessary party or misjoinder of a cause of action.

(6) Pendency of a prior proceeding or agreement for alternative dispute resolution.

(7) Standing of a party to participate in a proceeding.

52 Pa.Code § 5.101(a)(1)-(7).

For purposes of disposing of preliminary objections, the Commission must accept as true all well pleaded, material facts of the nonmoving party, as well as every reasonable inference from those facts.  County of Allegheny v. Commonwealth of Pennsylvania, 490 A.2d 402 (Pa. 1985); Commonwealth of Pennsylvania v. Bell Telephone Co. of Pa., 551 A.2d 602 (Pa. Cmwlth. 1988).  The Commission must view the complaint in this case in the light most favorable to Mr. Nolan and should dismiss the complaint only if it appears that Mr. Nolan would not be entitled to relief under any circumstances as a matter of law.  Equitable, supra; see also, Interstate Traveler Services, Inc. v. Commonwealth, Department of Environmental Resources, 406 A.2d 1020 (Pa. 1979).

In this case, Mr. Nolan averred in his complaint that he has concerns with PPL’s vegetation management practices in rights of way the company owns on his property.  In particular, Mr. Nolan is concerned about the company’s use of herbicides a close distance to his well and having that herbicide get into his well water.  In response, PPL filed preliminary objections arguing that the complaint should be dismissed because the Commission does not have the jurisdiction to interpret the terms of rights of way and because there is ongoing civil litigation involving a determination as to PPL’s rights of ways and vegetation management within those rights of ways.

PPL’s preliminary objections will be denied.  When accepting as true all well pleaded, material facts in the complaint, as well as every reasonable inference from those facts, and viewing the complaint in this case in the light most favorable to Mr. Nolan, it does not appear that Mr. Nolan would not be entitled to relief under any circumstances as a matter of law.

With regard to the Commission’s jurisdiction to interpret the terms of PPL’s rights of ways between a customer and the utility, it is well established that the Commission only has those duties, powers and responsibilities as expressly, or by necessary implication, given to it by the General Assembly and that the Commission must act within, and cannot exceed, its jurisdiction.  City of Pittsburgh v. Pa. Pub. Util. Comm’n., 43 A.2d 348 (Pa. Super 1945) (City of Pittsburgh).  PPL is correct that the Commission does not have jurisdiction to determine the scope and validity of an easement.  See e.g., Fairview Water Co. v. Pennsylvania Pub. Util. Comm’n., 502 A.2d 162 (Pa. 1985).  

The complaint, however, does not raise issues related to “the scope and validity of an easement.”  The complaint raises issues involving vegetation management.  With regard to the use of herbicides, the Commission does have jurisdiction over matters involving vegetation management within a right of way that warrants denying PPL’s preliminary objection.  West Penn Power Company v. Pa. P.U.C., 578 A.2d 75 (Pa. Cmwlth 1990) (West Penn) (affirming the Commission’s decision to impose a fine on the utility for the removal of 74 trees from a customer’s property).  In West Penn, the Commonwealth Court stated:

Although West Penn has a right of way agreement dated December 11, 1948, which permits West Penn ‘to cut and trim or remove trees and shrubbery whenever necessary …’ we agree with the commission that substantial evidence exists to support the finding that West Penn failed to conduct the right of way vegetation management on Brown’s property in a reasonable manner.

* * * *

Although the right of way agreement permits West Penn to engage in vegetation maintenance, section 1501 of the Code requires public utilities to provide service which is adequate, efficient, safe and reasonable.

Id. at 77.  The Court noted that the Public Utility Code defines “service” as “any and all acts done, rendered or performed, and any and all things furnished or supplied, and any and all facilities used, furnished or supplied by public utilities.”  Id., citing, 66 Pa.C.S. §102.

		The Court concluded that: “The PUC is correct in concluding that vegetation maintenance is a service and that West Penn’s clearing of the entire 40 foot right of way and West Penn’s removal of trees outside of the right of way did not constitute reasonable and adequate service.”  Id.; see also, PECO Energy Company v. Township of Upper Dublin, 922 A.2d 996 (Pa. Cmwlth 2007)(Commission possesses the sole authority to regulate a public utility’s vegetation management practices in its service territory) and Popowsky v. Pa. P.U.C., 653 A.2d 1385 (Pa. Cmwlth 1985)(vegetation maintenance constitutes a utility service and must be performed in a safe, adequate, reasonable and efficient manner); see also, 66 Pa. C.S. § 2802(20).  The Court concluded, in part, that “public utility service embraces vegetation management.”  Id.

When accepting as true all well pleaded material averments in Mr. Nolan’s complaint, as well as every reasonable inference from those averments, and viewing the complaint in the light most favorable to Mr. Nolan, as is required when addressing PPL’s preliminary objection, it is not clear that Mr. Nolan would not be entitled to relief under any circumstances as a matter of law.  The complaint includes averments pertaining to the use of herbicides as part of its vegetation management that warrant a hearing before an Administrative Law Judge consistent with the Commission precedent discussed above and should not be dismissed on the basis of a preliminary pleading.  

Similarly, PPL’s arguments regarding Section 508 of the Public Utility Code and the Department of Agriculture’s jurisdiction are without merit.  When disposing of PPL’s preliminary objection, all well pleaded material facts pled by Mr. Nolan must be accepted as true and the complaint must be viewed in the light most favorable to Mr. Nolan.  When doing so, it is not clear that Mr. Nolan is not entitled to relief under any circumstances as a matter of law.  Mr. Nolan raised issues regarding PPL’s vegetation management practices and those averments may afford Mr. Nolan relief as a matter of law if proven true at a hearing.  PPL’s preliminary objection will, therefore, be denied with regard to this issue.

With regard to PPL’s preliminary objection that the complaint should be dismissed because there is ongoing civil litigation between the parties involving a determination as to PPL’s rights to access the rights of way and maintain vegetation within the rights of way through herbicides and other means, this preliminary objection will also be denied.

PPL argued that the company filed a complaint against Mr. Nolan in the Court of Common Pleas in Lycoming County seeking to permanently enjoin Mr. Nolan from interfering with company personnel and contractors accessing the rights of ways and performing work on trees and vegetation.  PPL averred that Mr. Nolan has interfered with and threatened bodily harm to PPL personnel and contractors.  PPL argued that Mr. Nolan is attempting to litigate these issues in two forums and cautions that, if this complaint were to proceed, there could be contrary determinations as to PPL’s rights.

PPL’s arguments will be rejected.  The issues that will be addressed in this proceeding pertain to whether PPL violated the Public Utility Code, Commission orders or regulations or Commission-approved tariffs of the company.  The Lycoming County Court of Common Pleas does not have jurisdiction over these matters.  Likewise, as noted above, the Commission only has those duties, powers and responsibilities as expressly, or by necessary implication, given to it by the General Assembly and that the Commission must act within, and cannot exceed, its jurisdiction.  City of Pittsburgh, supra.  A review of the complaint filed by PPL in Lycoming County Court of Common Pleas reveals counts pertaining to trespass, nuisance and interference with contractual relations.  The Commission does not have authority to hear such matters.  It is quite possible that the Commission could determine that PPL has violated provisions of the Public Utility Code, for example, and the Lycoming County Court of Common Pleas determines that PPL has not committed trespass.  

Had Mr. Nolan filed multiple complaints before the Commission regarding these same facts and circumstances, then it would be likely that the subsequent complaints would be dismissed on a preliminary motion due to the pendency of a prior proceeding or agreement for alternative dispute resolution.  In this case, however, there is no pendency of a prior proceeding or agreement for alternative dispute resolution because the proceedings filed in two separate forums raise separate issues over which those separate forums have jurisdiction.


Therefore, when accepting as true all well pleaded material averments in the complaint, as well as every reasonable inference from those averments, and viewing the complaint in the light most favorable to Mr. Nolan, it is not clear that Mr. Nolan is not entitled to any relief as a matter of law because the issues raised in the complaint are the subject of an ongoing civil litigation between the parties.  PPL’s preliminary objection will be rejected.  

		As such, PPL’s preliminary objections will be denied.  When accepting as true all well pleaded material facts of Mr. Nolan, as well as every reasonable inference from those facts, and viewing the complaint in this case in the light most favorable to Mr. Nolan, it is not clear that Mr. Nolan is not entitled to any relief under any circumstances as a matter of law.  Mr. Nolan has raised issues pertaining to PPL’s vegetation management practices that warrant a hearing.  Mr. Nolan is advised, however, that to sustain his burden of proof at hearing, he must demonstrate by a preponderance of the evidence that PPL has violated the Public Utility Code, a Commission order or regulation or a Commission-approved Company tariff.  This is a different standard than that used in addressing PPL’s preliminary objections.  In addition, all orders of the Commission must be supported by substantial evidence.  
ORDER


		THEREFORE,

		IT IS ORDERED:

1. That the preliminary objection filed by PPL Electric Utilities Corporation at Docket Number C-2018-26440728 on January 22, 2018 is hereby denied.

1. That the issues raised in the formal complaint filed by Carl R. Nolan against PPL Electric Utilities Corporation at Docket Number C-2018-26440728 will proceed to a hearing.

Date:	March 15, 2018			/s			
		Joel H. Cheskis
		Deputy Chief Administrative Law Judge 


C-2018-2640728 - CARL R NOLAN  v. PPL ELECTRIC UTILITIES CORPORATION 


[bookmark: _Hlk508956456][bookmark: _GoBack]CARL R NOLAN
12 WEST SECOND AVENUE
SOUTH WILLIAMSPORT PA  17702
570.326.7036


DEVIN T RYAN ESQUIRE
17 NORTH 2ND STREET
12TH FLOOR
HARRISBURG PA  17101-1601
717.612.6052
Accepts E-Service
Representing PPL Electric Utilities Corporation  
  

KIMBERLY A KLOCK ESQUIRE
PPL SERVICES CORPORATION 
2 N 9th STREET GENTW3
ALLENTOWN PA  18101
610.774.5696 
Accepts E-Service 
Representing PPL Electric Utilities Corporation


 


BEFORE THE


 


PENNSYLVANIA PUBLIC UTILITY COMMISSION


 


 


 


 


Carl R. Nolan


 


 


 


 


 


 


:


 


 


 


 


 


 


 


 


:


 


 


v.


 


 


 


 


 


 


:


 


 


C


-


201


8


-


2640728


 


 


 


 


 


 


 


 


:


 


PPL Electric Utilities Corporation


 


 


 


:


 


 


 


 


ORDER 


 


DENYING 


PRELIMINARY OBJECTIONS


 


 


 


On 


December 22, 2017, Carl R. Nolan filed with the Pennsylvania Public Utility 


Commission (Commission) a formal complaint against PPL Electric Utilities Corporation (PPL), 


docket number C


-


2018


-


2640728.  In his complaint, Mr. Nolan a


verred that a dispute exists 


regarding a PPL right of way that exists over his property.  Mr. Nolan added that he is in favor of 


PPL maintaining the right of way in removing tree growth that could damage the electrical lines 


but that the issue is removing 


various growths (bushes, flowers) that can no way inflict any type 


of damage to the utility lines.  Mr. Nolan also averred that PPL is spraying 


a 


herbicide within a 


very close distance to his well and he is concerned that the herbicide could potentially ge


t in to 


his well water, noting that the spraying also kills non


-


invasive plant life and reptiles.


 


 


On January 22, 2018, PPL filed an answer in response to Mr. Nolan’s complaint.  


In its answer, PPL admitted or denied the various averments Mr. Nolan made.  


In particular, PPL 


admitted that it has existing rights of ways for a 69 kilovolt transmission line that traverses 


Mr. 


Nolan’s property and that it intends to remove and trim vegetation pursuant to its vegetation 


management policies and procedures using, a


mong other things, herbicides.  PPL provided 


additional information regarding its rights of ways and its vegetation management policies.  PPL 


denied, however, that its use of herbicides may cause harm to Mr. Nolan or percolate to his well 


water.  PPL concl


uded that Mr. Nolan’s complaint should be denied in its entirety.


 


 


Also on January 22, 2018, PPL filed preliminary objections


 


in response to Mr.


 


Nolan’s complaint


.  In its preliminary objections, which were accompanied by a notice to plead, 




  BEFORE THE   PENNSYLVANIA PUBLIC UTILITY COMMISSION         Carl R. Nolan             :                 :     v.             :     C - 201 8 - 2640728                 :   PPL Electric Utilities Corporation       :         ORDER    DENYING  PRELIMINARY OBJECTIONS       On  December 22, 2017, Carl R. Nolan filed with the Pennsylvania Public Utility  Commission (Commission) a formal complaint against PPL Electric Utilities Corporation (PPL),  docket number C - 2018 - 2640728.  In his complaint, Mr. Nolan a verred that a dispute exists  regarding a PPL right of way that exists over his property.  Mr. Nolan added that he is in favor of  PPL maintaining the right of way in removing tree growth that could damage the electrical lines  but that the issue is removing  various growths (bushes, flowers) that can no way inflict any type  of damage to the utility lines.  Mr. Nolan also averred that PPL is spraying  a  herbicide within a  very close distance to his well and he is concerned that the herbicide could potentially ge t in to  his well water, noting that the spraying also kills non - invasive plant life and reptiles.     On January 22, 2018, PPL filed an answer in response to Mr. Nolan’s complaint.   In its answer, PPL admitted or denied the various averments Mr. Nolan made.   In particular, PPL  admitted that it has existing rights of ways for a 69 kilovolt transmission line that traverses  Mr.  Nolan’s property and that it intends to remove and trim vegetation pursuant to its vegetation  management policies and procedures using, a mong other things, herbicides.  PPL provided  additional information regarding its rights of ways and its vegetation management policies.  PPL  denied, however, that its use of herbicides may cause harm to Mr. Nolan or percolate to his well  water.  PPL concl uded that Mr. Nolan’s complaint should be denied in its entirety.     Also on January 22, 2018, PPL filed preliminary objections   in response to Mr.   Nolan’s complaint .  In its preliminary objections, which were accompanied by a notice to plead, 

