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On July 15, 2016, Paula Ponte filed a formal Complaint (Complaint) against Verizon Pennsylvania LLC (Verizon or Respondent) with the Pennsylvania Public Utility Commission (Commission).  In the Complaint, Ms. Ponte placed a checkmark in the box marked “[o]ther” and wrote in that the “utility lines are too close to the building.”  Ms. Ponte further alleged that lines situated on the pole prohibit safe building maintenance, and that the location of the utility pole prevents her from installing a fire escape on the side of the building where the utility pole is located.  As relief, Ms. Ponte has requested that the utility pole be relocated.  
On August 23, 2016, Respondent filed an Answer and New Matter to the Complaint.  In its Answer, Verizon indicated that the utility pole situated near the service address has been in its current location since 1987 and is within a public right-of-way that dates back to February 19, 1967.  Verizon further responded that Ms. Ponte would be responsible to pay all charges associated with relocation of the pole.  Verizon denied that its facilities prevent safe building maintenance.  As New Matter, Verizon maintained that the Commission should dismiss the Complaint because it has no subject matter jurisdiction over Ms. Ponte’s demand that the utility pole, which is located in a public right-of-way, be relocated for the purpose of installing a fire escape on the side of the service address.  Verizon endorsed its New Matter with a Notice to Plead, advising Ms. Ponte that she had twenty days to respond to its New Matter.  Ms. Ponte’s response was due on or before September 12, 2016.  
Also on August 23, 2016, Verizon filed a Preliminary Objection to the Complaint.  Similar to its New Matter, Verizon maintained that the Complaint should be dismissed in its entirety because the Commission does not have subject matter jurisdiction to adjudicate public right-of-way issues.  Verizon endorsed its Preliminary Objection with a Notice to Plead, advising Ms. Ponte that she had ten days to respond to its New Matter.  Ms. Ponte’s response was due on or before September 2, 2016.
Ms. Ponte did not file a response to either Verizon’s New Matter or its Preliminary Objections.  
By Motion Judge Assignment Notice dated December 29, 2017, Verizon’s Preliminary Objection was assigned to Administrative Law Judge (ALJ) Benjamin J. Myers for disposition.

By Order dated January 11, 2017, ALJ Myers denied Verizon’s Preliminary Objection and referred the Complaint to the Commission’s Mediation Unit.  ALJ Myers concluded that, while Verizon was correct that the Commission does not have subject matter jurisdiction to adjudicate public right-of-way issues, the Commission does have jurisdiction to address Ms. Ponte’s claims of unsafe conditions regarding Verizon’s facilities within that right-of-way.
By Hearing Notice dated March 28, 2017, a call-in telephonic hearing was scheduled for May 3, 2017, at 10:00 a.m., and the matter was assigned to me.  



I issued a Prehearing Order on March 30, 2017.  The Prehearing Order directed the parties to comply with various procedural requirements and also explained that the Complainant bears the burden of proof to establish that the respondent violated its tariff, the Public Utility Code, or a Commission Order or regulation, and that the Complainant is entitled to the relief requested in the Complaint.


By email dated May 2, 2017, Susan Paiva, Esq., counsel for Verizon, informed me that the parties had reached an agreement on the formal Complaint, pursuant to which Verizon would perform some work on the pole at issue which would result in additional clearance for Verizon’s wires.  Ms. Paiva further indicated that she would file a certificate of satisfaction once she confirmed that the additional work resolved Ms. Ponte’s issues.  Ms. Paiva requested that the hearing scheduled for May 3, 2017, be cancelled, and that she be permitted to provide a status report in one month’s time.  Based on Ms. Paiva’s representations, I granted the request and cancelled the hearing.



By email dated June 5, 2017, Ms. Paiva informed me that Verizon had completed the work on the pole at issue, but that Ms. Ponte was not yet ready to settle the Complaint.  


By Hearing Cancellation/ Reschedule Notice dated June 9, 2017, the call-in telephonic hearing was rescheduled for Thursday, August 3, 2017, at 10:00 a.m.



By Order dated July 24, 2017, I granted Verizon’s Motion for Continuance.  



By Hearing Cancellation/ Reschedule Notice dated September 6, 2017, the call-in telephonic hearing was rescheduled for Wednesday, October 25, 2017, at 10:00 a.m.


The hearing convened as scheduled on October 25, 2017.  Ms. Ponte appeared and testified on behalf of the Complaint.  Respondent appeared and was represented by Susan Paiva, Esq., who presented the testimony of Edward Boudman, a Verizon Engineer Specialist 3.    


On December 14, 2017, I received a copy of the transcript in this case.  Upon further review of the transcript, I have determined that it is necessary to reopen the record in this proceeding.


Pursuant to 52 Pa. Code §5.483 and 66 Pa. C.S.A. §331(d), the presiding officer has various powers to regulate the course of proceedings and to take any other action authorized by Commission rule.  Pursuant to 52 Pa. Code §5.571(d)(1), the presiding officer may reopen the record if the presiding officer has not issued a decision or has not certified the record to the Commission.  
During the hearing, I asked Ms. Ponte if she owned the building located at 1840 Perkiomenville Road (service address).  In response, Ms. Ponte testified that she is the trustee of a trust that owns the service address.
  

The Commission’s regulations concerning representation and notice of appearance are set forth in 52 Pa.Code §§ 1.21-1.24.  The Commission’s regulations require partnerships, corporations, other business organizations, trusts, associations, agencies, political subdivisions and government entities to be represented by attorneys in adversarial proceedings before the Commission.  52 Pa.Code §§ 1.21-1.23.  



The Commission regulations at 52 Pa.Code §§ 1.21-1.24 provide in pertinent part:

§ 1.21. Appearance

   (a)  Individuals may represent themselves. 

   (b)  Except as provided in subsection (a), persons in adversarial proceedings shall be represented in accordance with § 1.22 (relating to appearance by attorneys and legal intern).  For purposes of this section, any request for a general rate increase under §1307(f) or §1308(d) of the act (relating to sliding scale of rates; adjustments; and voluntary changes in rates) shall be considered to be an adversarial proceeding.  
§ 1.24. Notice of appearance or withdrawal.

***

   (b)  Attorneys. 

   (1)  Appearance by initial pleading. An attorney who signs an initial pleading in a representative capacity shall be considered to have entered an appearance in that proceeding. 

   (2)  Appearance in all other instances. An attorney shall file with the Secretary a written notice of appearance. 

(i)  Content of notice. Initial pleadings, entries of appearance and notices of withdrawal must include: 

       (A)  The attorney’s name, mailing address and electronic mailing address, if available. 

       (B)  Pennsylvania attorney identification number or, if not licensed in this Commonwealth, identification of the jurisdictions in which the attorney is licensed to practice law. 

       (C)  Telephone number and telefacsimile number, if applicable. 

       (D)  The name and address of the person represented. 

(ii)  Filing. 

       (A)  Appearance. The notice of appearance shall be served on the parties to the proceeding, and a certificate of service shall be filed with the Secretary. 



In 52 Pa.Code § 1.8, the term “adversarial proceeding” is defined as “[a] proceeding initiated by a person to seek authority, approvals, tariff changes, enforcement, fines, remedies or other relief from the Commission which is contested by one or more other persons and which will be decided on the basis of a formal record.”  Additionally, the term “person” is defined as “individuals, corporations, partnerships, associations, joint ventures, other business organizations, trusts, trustees, legal representatives, receivers, agencies, governmental entities, municipalities or other political subdivisions.”  Id. 



Once Verizon filed an Answer to the Complaint, this became an adversarial proceeding.  Ms. Ponte is not an attorney,
 nor was she represented by counsel during the hearing.  Since a trust owns the service address rather than Ms. Ponte, the Commission’s regulations require that she, as trustee, and the trust be represented by an attorney in this proceeding.
   It is important to note that the absence of an attorney where one is required actually deprives the forum, the Commission in this instance, of jurisdiction to adjudicate the matter.



The Complainant’s lack of representation during the hearing on October 25, 2017 was an unfortunate oversight.  However, I will afford Ms. Ponte an opportunity to cure this defect and secure legal counsel to represent her and the trust in this proceeding.  Accordingly, Ms. Ponte must have an attorney licensed to practice law in the Commonwealth of Pennsylvania enter an appearance to represent her and the trust in this proceeding on or before the close of business on April 16, 2018. If Ms. Ponte fails to secure proper representation by April 16, 2018, the Complaint filed at this docket will be subject to dismissal for failure to comply with this Order.
 
ORDER


THEREFORE,



IT IS ORDERED:

1. That the record in the matter of Paula Ponte v. Verizon Pennsylvania LLC, at Docket No. C-2016-2559745 be reopened; 
2. That Ms. Ponte must have an attorney licensed to practice law in the Commonwealth of Pennsylvania enter an appearance to represent her and the trust in this proceeding on or before the close of business on April 16, 2018; and
3. That if Ms. Ponte fails to have an attorney licensed to practice law in the Commonwealth of Pennsylvania enter an appearance to represent her and the trust in this proceeding on or before the close of business on April 16, 2018, the Complaint shall be subject to dismissal.  
Date:  March 16, 2018





/s/











Christopher P. Pell 







Deputy Chief Administrative Law Judge
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� 	Tr. 8-9.





� 	Tr. 71.





� 	I will note that paragraph 5 of my March 30, 2017, Prehearing Order advised the parties that if you are a partnership, corporation, trust, association, or governmental agency or subdivision, you must have an attorney licensed to practice law in the Commonwealth of Pennsylvania, or admitted Pro Hac Vice, represent you in this proceeding.  


� 	See McCain v. Curione, Pa. Board of Probation and Parole, 527 A.2d 591 (Pa.Cmwlth. 1987) (Commonwealth Court was without jurisdiction to consider arguments and motions); Spirit of the Avenger Ministriese v. Commonwealth, 767 A.2d 1130 (Pa.Cmwlth.Ct. 2001) (appeal quashed because the court was without jurisdiction to consider the claims raised by a person not licensed to practice law in Pennsylvania).





� 	Snyderville Community Development Corporation v. Philadelphia Gas Works, Docket No. C-20055032 (Opinion and Order entered July 31, 2006).  
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