BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



April Jackson						:					
							:
	v.						:		C-2018-2644080
							:
Duquesne Light Company				:



ORDER GRANTING PRELIMINARY OBJECTIONS 
FOR A MORE SPECIFIC PLEADING 


On January 12, 2018, April Jackson (Complainant) filed a complaint with the Pennsylvania Public Utility Commission (Commission) against Duquesne Light Company (Respondent).  At paragraph 4 of the complaint form, the Complainant has checked the box indicating “Incorrect charges are on my bill”.

Attached to the complaint is a document.  The document states that the Complainant’s daughter was arrested and as a result of that arrest, the Complainant was asked to vacate the premises.  According to the complaint, the Complainant contacted the Respondent to terminate service.  

The document also asserts that the Complainant submitted an application for enrollment into the Respondent’s customer assistance program (CAP) to the Respondent.  

At paragraph 5 of the complaint form, requesting the relief sought, the Complainant requests that the Commission order the Respondent to recalculate the Complainant’s bill for the “address in question”.

On February 12, 2018, the Respondent filed preliminary objections to the Complainant’s complaint.  The Respondent’s preliminary objections allege that the Complainant’s complaint is insufficiently specific, pursuant to 52 Pa. Code § 5.101(a)(3).  

Since the Respondent has filed a preliminary objection alleging insufficient specificity, pursuant to 52 Pa. Code § 5.101(a)(3), it is not required to file an answer to the Complainant’s complaint until further direction of the presiding officer or Commission, pursuant to 52 Pa. Code § 5.101(e)(1).

The Respondent’s preliminary objections assert that the Complainant’s complaint is insufficiently specific because it fails to attach copies of any bills she is disputing and fails to provide the dates of the billing periods that are incorrect.    In addition, the complaint fails to assert any actions or omissions by the Respondent.  

The preliminary objections assert that, since the complaint does not provide any information as to what bills or charges the Complainant is disputing or when the incorrect billing occurred, the complaint is ambiguous and does not provide sufficient specificity for the Respondent to file an answer and provide a response.  

The preliminary objections also point out that the complaint does not provide a clear and concise statement of the relief requested.  The request for relief does not identify how the Respondent should recalculate the Complainant’s bill.  According to the preliminary objections, the Respondent’s has reviewed the records of the Complainant’s account but cannot determine what charges the Complainant is disputing. 

Concerning the document attached to the complaint, the preliminary objections point out that the document fails to state what charges the Complainant is disputing or when she called the Respondent to terminate service.  According to the preliminary objections, the Respondent’s records contain no evidence that the Complainant contacted it to terminate service.  The Respondent’s preliminary objections request that the Commission dismiss the Complainant’s complaint.

By notice dated March 16, 2018, the Commission notified the parties that it had assigned the case to me as motion judge.  As of the date of this order, the Complainant has not filed a response to the Respondent’s preliminary objections.  The preliminary objections are ready for decision.  For the reasons set forth below, I will grant the preliminary objections.

The Commission’s Rules of Practice and Procedure permit parties to file preliminary objections.  The grounds for preliminary objections are limited to those set forth in 52 Pa. Code §5.101(a) as follows:

(1) Lack of Commission jurisdiction or improper service of the pleading initiating the proceeding.

(2) Failure of a pleading to conform to this chapter or the inclusion of scandalous or impertinent matter.

(3) Insufficient specificity of a pleading.

(4) Legal insufficiency of a pleading.

(5) Lack of capacity to sue, nonjoinder of a necessary party or misjoinder of a cause of action.

(6) Pendency of a prior proceeding or agreement for alternative dispute resolution.

(7)	Standing of a party to participate in the proceeding.

Here, the Respondent’s preliminary objections assert that the Complainant’s complaint is insufficiently specific, pursuant to 52 Pa. Code §5.101(a)(3).  

Commission preliminary objection practice is analogous to Pennsylvania civil practice regarding preliminary objections.  Equitable Small Transportation Intervenors v. Equitable Gas Company, 1994 Pa PUC LEXIS 69, Docket No. C‑00935435 (July 18, 1994).  The language contained in 52 Pa.Code §5.101(a)(3) is almost identical to the language in Pa. R.C.P. 1028(a)(3).  The purpose of 52 Pa.Code §5.101(a)(3), like the purpose of Pa. R.C.P. 1028(a)(3), is to ensure that an adverse party’s right and ability to answer and defend will not be unduly impaired by a pleader’s vagueness in stating the grounds of the complaint.  Local No. 163, International Union of United Brewery, Flour, Cereal, Soft Drink and Distillery Workers of
America v. Watkins, 207 A.2d 776 (Pa. 1965); Foster v. Peat Marwick Main & Co., 587 A.2d 382 (Pa.Cmwlth. 1991); Paz v. Commonwealth, Dep’t. Of Corrections, 580 A.2d 452 (Pa.Cmwlth. 1990); Green Cab Company v. Hajducho, 50 Pa. PUC 745 (1977).  

The pleader must disclose the material facts sufficient to enable the adverse party to prepare its case.  The pleader should summarize the material facts essential to support its claim.  The pleader should not allege evidence from which the material facts may be inferred.  If the allegations in a complaint contain averments of all the facts the complainant will need to prove to prevail and the allegations in the complaint are sufficiently specific to enable the respondent to prepare its defense, the allegations will withstand a preliminary objection challenging their specificity.  Baker v. Rangos, 324 A.2d 498 (Pa.Super. 1974); Landau v. Western Pennsylvania National Bank, 282 A.2d 335 (Pa. 1971); Smith v. Wagner, 588 A.2d 1308 (Case 3) (Pa.Super.1991).

The contents required in a Commission formal complaint are set forth in the Commission’s Rules of Practice and Procedure at 52 Pa.Code §5.22.  The regulation at 52 Pa.Code §5.22(a)(5) requires a clear and concise statement of the act or omission being complained of by the complainant.  The recitation of the facts comprising the act or omission must be sufficiently specific to apprise the respondent of the claim and to permit the respondent to prepare an answer and present a defense or a preliminary objection pursuant to 52 Pa.Code §5.101(a)(3) may be sustained.  

In this case, the complaint inadequately informs the Respondent and prevents it from preparing an answer and presenting a defense.  The complaint at paragraph 4 alleges only that there are “Incorrect charges are on my bill”.  The other assertions set forth in the complaint do not state which account has the incorrect charges, what the nature of the incorrect charges are, or when those incorrect charges occurred.  

Given these circumstances, the Complainant’s complaint is not sufficient to enable the Respondent to prepare its case.  The allegation in the complaint that the Complainant has incorrect charges on her bill renders the complaint so vague as to prevent the Respondent from preparing its case.  The complaint currently does not set forth with any specificity what the incorrect charges are or when these charges occurred.  The Complainant needs to amend her complaint to state the facts of her incorrect charges and when these charges occurred.  Since the complaint does not provide a description of the problem complained of, the facts the Complainant will need to prove in order to prevail are missing.  Therefore, the allegations in the complaint are insufficient to allow the Respondent to prepare its case.
  
I will sustain the preliminary objections and direct the Complainant to file an amended complaint.  If the Complainant fails to file an amended complaint within twenty (20) days of the date of this order, her complaint will be dismissed with prejudice for failure to comply with this order.  I will enter the following order.

ORDER


		THEREFORE,

		IT IS ORDERED:

1. That the preliminary objections filed by Duquesne Light Company at Docket No. C-2018-26444080 are sustained.

2.	That April Jackson shall file and serve an amended complaint with the Pennsylvania Public Utility Commission within twenty (20) days from the date of this order.

3.	That failure to file and serve an amended complaint in compliance with this order shall result in dismissal of the pending complaint, with prejudice, without further action of the Commission.

4.	That upon timely filing and service of an amended complaint by April Jackson, Duquesne Light Company shall timely file and serve a responsive pleading.


Date:	March 16, 2018			
		David A. Salapa
		Administrative Law Judge  
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