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OPINION AND ORDER

BY THE COMMISSION:

[bookmark: _Hlk505935162]Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Exceptions (Exceptions) of Richard Dina (the Complainant) filed on June 19, 2017, to the Initial Decision (Initial Decision or I.D.) of Administrative Law Judge (ALJ) David A. Salapa, which was issued on June 12, 2017, in the above-captioned proceeding.  PECO Energy Company (PECO or the Respondent) filed Replies to Exceptions.  For the reasons discussed below, we shall grant, in part, and deny, in part, the Exceptions.  We also shall adopt, in part, and reverse, in part, the Initial Decision, and remand this proceeding for further fact finding, consistent with this Opinion and Order.
[bookmark: OLE_LINK1][bookmark: OLE_LINK2]
History of the Proceeding

On March 2, 2017, the Complainant filed a Formal Complaint (Complaint) with the Commission against PECO, disputing charges on the Complainant’s bill related to a foreign load.  The Complaint is a timely appeal of the Commission’s Bureau of Consumer Services (BCS) informal decision, dated January 24, 2017 at BCS No. 3486291, dismissing the Complainant’s informal complaint.  I.D. at 1.

On March 9, 2017, the Respondent filed an Answer and Preliminary Objections.  I.D. at 2.  On March 23, 2017, the Respondent filed amended Preliminary Objections.  I.D. at 3.  On April 19, 2017, the Complainant filed an answer to the Respondent’s Preliminary Objections.  I.D. at 3.

By notice dated May 12, 2017, the Commission notified the Parties that it had assigned the case to ALJ Salapa as motion judge.  I.D. at 3.

On June 12, 2017, the Commission issued the Initial Decision of ALJ Salapa, which sustained the Preliminary Objections and dismissed the Complaint.  

On June 19, 2017, the Complainant filed Exceptions[footnoteRef:1] to the Initial Decision of ALJ Salapa.  On June 20, 2017, the Respondent filed Replies to Exceptions. [1: 		We acknowledge that the format of the Complainant’s Exceptions does not strictly comply with Section 5.533(b) of our Regulations, 52 Pa. Code § 5.533(b), which requires that exceptions be numbered, identify the finding of fact and conclusions of law to which exception is taken, and cite to the relevant pages of the Initial Decision.  Nevertheless, particularly because the Complainant is appearing pro se, we will accept the Exceptions as filed pursuant to Section 1.2(a) of our Regulations, 52 Pa. Code § 1.2(a), in order to secure a just, speedy, and inexpensive determination.
] 


Discussion

As a preliminary matter, we note that we are not required to consider expressly or at length each contention or argument raised by the parties.  Consolidated Rail Corp. v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).  Therefore, any issue that the Commission does not specifically address or delineate in its decision shall be deemed to have been duly considered and denied without further discussion.

Legal Standards 

	Preliminary Objections

Section 5.101(a) of our Rules of Practice and Procedure states that preliminary objections are available to parties and may be filed in response to a pleading.  52 Pa. Code § 5.101(a).  Preliminary objections must be accompanied by a notice to plead, and must state specifically the legal and factual grounds relied upon, and be limited to the following: 

1. Lack of Commission jurisdiction or improper service of the pleading initiating the proceeding. 

2. Failure of a pleading to conform to this chapter or the inclusion of scandalous or impertinent matter. 

3. Insufficient specificity of a pleading. 

4. Legal insufficiency of a pleading. 

5. Lack of capacity to sue, nonjoinder of a necessary party or misjoinder of a cause of action. 

6. Pendency of a prior proceeding or agreement for alternative dispute resolution. 

7. Standing of a party to participate in the proceeding.


52 Pa. Code § 5.101(a).

The Commission’s preliminary objection practice is analogous to Pennsylvania civil practice regarding preliminary objections.  Equitable Small Transportation Intervenors v. Equitable Gas Company, 1994 Pa PUC LEXIS 69, Docket No. C-00935435 (July 18, 1994).  Preliminary objections in civil practice requesting dismissal of a pleading will be granted only where the right to relief is clearly warranted and free from doubt.  Interstate Traveller Services, Inc. v. Pa. Dept. of Environment Resources, 406 A.2d 1020 (Pa. 1979); Rivera v. Philadelphia Theological Seminary of St. Charles Borromeo, Inc., 595 A.2d 172 (Pa. Super. 1991).   The Commission follows this standard.  Montague v. Philadelphia Electric Company, 66 Pa. PUC 24 (1988).

The Commission may not rely upon the factual assertions of the moving party but must accept as true for purposes of disposing of the motion, all well-pleaded, material facts of the nonmoving party, as well as every inference from those facts. County of Allegheny v. Commonwealth of Pennsylvania, 490 A. 2d 402 (Pa. 1985); Commonwealth of Pennsylvania v. Bell Telephone Co. of Pa., 551 A.2d 602 (Pa. Cmwlth. 1988).  Thus, the Commission must view a complaint in the light most favorable to the complainant and should dismiss the complaint only if it appears that the complainant would not be entitled to relief under any circumstances as a matter of law. Equitable Small Transportation Intervenors v. Equitable Gas Company, 1994 Pa PUC LEXIS 69, Docket No. C-00935435 (July 18, 1994).

Here, PECO’s Preliminary Objections asserted that the Complaint is legally insufficient pursuant to 52 Pa. Code § 5.101(a)(4), in that the Complaint fails to allege that the Respondent violated the Public Utility Code (Code), Commission Regulations or Orders or its tariff provisions.  The provision at 52 Pa. Code § 5.101(a)(4) permits the filing of a preliminary objection to dismiss a pleading for legal insufficiency.  The provision at 52 Pa. Code § 5.101(a)(4) serves judicial economy by avoiding a hearing where no factual dispute exists, and the matter in dispute is purely a legal question.  If no factual issue pertinent to the resolution of a case exists, a hearing is unnecessary.  66 Pa. C.S. § 703(a); Lehigh Valley Power Committee v. Pa. PUC, 563 A.2d 557, 564 (Pa. Cmwlth. 1989); Lehigh Valley Power Committee v. Pa. PUC, 563 A.2d 548, 556-557 (Pa. Cmwlth. 1989); S.M.E. Bessemer Cement, Inc. v. Pa. PUC, 540 A.2d 1006, 1008-9 (Pa. Cmwlth. 1988); White Oak Borough Authority v. Pa. PUC, 103 A.2d 502, 507 (Pa. Super. 1954).

Foreign Load

[bookmark: _Hlk505935272]The term “foreign load” refers to the situation where a customer’s meter registers utility usage not exclusive to the customer’s dwelling unit or its occupants.  In 1993, the General Assembly amended the Code to include 66 Pa. C.S. §1529.1 to address foreign load issues.[footnoteRef:2]  Prior to 1993, the Commission resolved foreign load high bill complaints by directing the utility to remove the charges attributable to the foreign load from the customer’s bill and to issue a bill for the foreign load in the property owner’s name.  See Albright v. UGI Penn Natural Gas Co., Inc., Docket No. F‑2009-2139408 (Initial Decision Issued September 29, 2010) (Albright).   Section 1529.1 changed this by mandating that the account registering foreign load be listed in the name of the property owner and that the owner be thereafter responsible for the payment of utility services rendered to such account.    [2: 	Section 1529.1 was added to the Code by the enactment of Public Law 379, No. 54, on July 2, 1993, with an effective date of September 1, 1993.] 


The addition of Section 1529.1 to the Code was intended to extend the existing protections to tenants whose utility service is dependent on continued service to another tenant or the landlord.  In sum, the Subsection attempts to protect residential tenants from the loss of utility service because another party has service terminated by the utility.  See Elizabeth Santos v. Metropolitan Edison Company, Docket No. C-00967757 (Order entered August 7, 1997) (Santos).  Additionally, the policy behind the change is that the property owner is in a better position to know about and correct the existence of the foreign load than a tenant.  See Albright; Ace Check Cashing, Inc. v. Philadelphia Gas Works, Docket No. C-2008-2056428 (Order entered May 21, 2010) (Ace Check Cashing).  The operation of Section 1529.1 provides an incentive for the landlord to correct the foreign load situation resulting from the wiring, plumbing or piping for which the landlord is responsible.  See Ace Check Cashing.   

Section 1529.1 provides as follows (emphasis added):

§ 1529.1. Duty of owners of rental property 
[bookmark: _Hlk505937745](a) Notice to public utility.—It is the duty of every owner of a residential building . . ., which contains one or more dwelling units, not individually metered, to notify each public utility from whom utility service is received of their ownership and the fact that the premises served are used for rental purposes.
(b) History of account.—Upon receipt of the notice provided in this section, if the . . . residential building contains one or more dwelling units not individually metered, an affected public utility shall forthwith list the account for the premises in question in the name of the owner, and the owner shall thereafter be responsible for the payment for the utility services rendered thereunto . . .
(c) Failure to give notice.—Any owner of a residential building . . . failing to notify affected public utilities as required by this section shall nonetheless be responsible for payment of the utility services as if the required notice had been given.


The phrase “not individually metered,” as used in Section 1529.1, is not defined in the Code or the Commission’s Regulations.  See 1-A Realty v. Pa. PUC, 63 A.3d 480, 483 (Pa. Cmwlth. 2013).  However, since the enactment of Section 1529.1 of the Code in 1993, the Commission has consistently defined “not individually metered” in its decisions as the “utility meter for the unit is registering a foreign load, or usage not exclusive to the dwelling unit or its occupants.”  Id. at 483 (citations omitted).[footnoteRef:3] [3: 	See David P. Boyce v. Duquesne Light Company, Docket No. Z-00223698 (Opinion and Order entered September 1, 1994) (Boyce) (foreign load existed where tenant’s meter registered electric service for the compressor for the air conditioning unit servicing three apartment units); see also Santos (foreign load existed where tenant’s meter registered electric service to a barber shop and church located in tenant’s building); see also Del Vecchio v. PPL Elec. Utils. Corp., Docket No. Z–01464793, 2005 WL 2277638 (Order entered September 13, 2005)(foreign load existed where tenant’s account registered electric service to well water pump and various outbuildings); see also Franckowiak v. PPL Electric Utilities Corp., Docket No. C-2005-4687, 2006 WL 4794383 (Order entered July 3, 2006) (“the existence of foreign wiring precludes a premises from being considered ‘individually metered’ for purposes of [Section 1529.1 of the Code].”); see also Shank v. PPL Electric Utilities Corporation, Docket No. C-2009-2087300 (Opinion and Order entered August 31, 2009) (Shank) (foreign load existed where tenant’s meter registers electric service from foreign wiring); see also Ace Check Cashing (foreign load existed where tenants’ gas meter registered gas service for hot water heater supply hot water to separate floor of building); see also Cosme v. PECO Energy Co., Docket No. C–2010–2171497, 2012 WL 1794917 (Order entered March 8, 2012) (foreign load existed where tenant’s meter registered electric service for hallway electric heater and light); see also George W. Kopf, Jr. v. PECO Energy Co., Docket No. C-2012-2332993 (Opinion and Order entered June 13, 2013) (Kopf) (foreign load existed where tenant’s meter registered electric service to common areas in second floor hallway, basement and outside light); see also 1-A Realty v. PPL Electric Utilities Corp., Docket No. F-2010-2166554, et al., (Opinion and Order entered April 12, 2012), aff’d 1-A Realty v. Pa. PUC, 63 A.3d 480 (Pa. Cmwlth. 2013) (foreign load existed where communal street lights in a mobile home park were connected to the electric boxes of the homes of the nearest tenants); see also Gnana Chinniah v. PPL Electric Utilities Corp., Docket No. F-2012-2325248 (Opinion and Order entered May 9, 2013) (foreign load existed where tenant’s meter registered electric service to a detached storage shed located in the middle of a backyard of a duplex on the boundary between the two properties).] 


[bookmark: _Hlk505159165][bookmark: _Hlk505164331]In Ace Check Cashing, the Commission explained the operation of Section 1529.1.  Specifically, Subsection (a) of Section 1529.1 establishes an affirmative duty on the owner of a property to notify the utility if a residential building contains “one or more dwelling units, not individually metered.”   If the landlord provides the required notice, Subsection (b) requires the utility to list the account with the foreign load in the landlord’s name and makes the landlord responsible for the payment for utility services rendered to the account.  If the landlord fails to provide the required notice, Subsection (c) provides a statutory remedy in that the utility must proceed as if the notice had been provided.  Thus, if the utility discovers the presence of a foreign load (usually after receiving a high bill complaint from the tenant), the utility is required to follow Subsection (b) and list the account in the landlord’s name and hold the landlord responsible for the payment for utility services rendered to the account.  See Ace Check Cashing.  

Once a foreign load is verified on the tenant’s service, the property owner is financially responsible for the tenant’s entire account.  There is no de minimus exception.  Ace Check Cashing.  Only after the landlord corrects the foreign load, as verified by the utility, must the utility re-list the account back to the name of the tenant; however, the landlord remains responsible for any arrearage on the tenant’s account that existed prior to when the utility verified that the foreign load was corrected.  Kopf; Ace Check Cashing.  The utility must pursue collection of any unpaid amounts from the landlord, and not from the tenant.  Santos.

ALJ’s Initial Decision

ALJ Salapa made seven Findings of Fact and reached four Conclusions of Law.  See I.D. at 4-5; 12.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.

The ALJ provided a summary of the facts pleaded in the Complaint.  See I.D. at 2.  In the Complaint, the Complainant stated he is the owner of residential rental property at 633 Andrews Avenue, 1st Floor, Collingdale, Pennsylvania.  I.D. at 2, 7.  The Complainant alleged three tenants moved into the property at 633 Andrews Avenue, 1st Floor, on July 1, 2015.  According to the Complaint, the Complainant informed the tenants that the basement light, hall light and sump pump were connected to their apartment’s electric meter.  In exchange for having the lights and sump pump connected to their meter, the tenants were allowed basement storage at no extra cost.  The Complainant later initiated an eviction proceeding against the tenants for failure to pay their rent.  The tenants complained to PECO that their electric bills were too high.  When PECO investigated the tenants’ complaint on August 9, 2016, PECO found that the basement light, hall light and sump pump were connected to the tenants’ meter.  PECO transferred the account balance of $1,718.14 for 633 Andrews Avenue, 1st Floor, from the tenants to the Complainant.  Subsequently, the Complainant corrected the foreign wiring for 633 Andrews Avenue, 1st Floor.  The Complainant asserted in the Complaint that the electricity usage for the lights and sump pump is $15.00 per month and that he agrees to pay his share of the electric bill for 633 Andrews Avenue, 1st Floor.  However, the Complainant stated that he does not agree to pay the entire balance for 633 Andrews Avenue, 1st Floor.  I.D. at 2.

The ALJ also provided a summary of the statements in PECO’s Answer to the Complaint.  See I.D. at 2-3.  Among other things, the ALJ explained that PECO averred in its Answer that it (1) notified the tenants that it discovered foreign wiring; (2) transferred the account for 633 Andrews Avenue, 1st Floor, to the Complainant; and (3) transferred the tenants’ outstanding account balance of $1,718.14 to the Complainant’s account.  PECO also alleged in its Answer that it acted properly in transferring the account for 633 Andrews Avenue, 1st Floor to the Complainant.  PECO asserted in the Answer that the Code and Commission Orders require PECO to transfer an account from a landlord to a tenant when it discovers foreign wiring.  Thus, PECO requested that the Commission dismiss the complaint.  I.D. at 3.

ALJ Salapa also provided a summary of PECO’s Preliminary Objections.  See I.D. at 3-4.  PECO contended in its Preliminary Objections that the Complaint is legally insufficient, pursuant to 52 Pa. Code § 5.101(4), inasmuch it failed to allege that PECO has violated the Code, Commission Regulations or Orders.   See I.D. at 3, 7.  PECO reiterated the assertions in its Answer regarding the foreign wiring at 633 Andrews Avenue, 1st Floor.  I.D. at 3.  PECO contended that PECO properly transferred the account for 633 Andrews Avenue, 1st Floor, to the Complainant and that its conduct is consistent with the Code and Commission Orders.  The Preliminary Objections pointed out that the Complaint asserted that the Complainant’s property is a residential rental property and the Complainant is the owner.  The Preliminary Objections argued that the Complaint did not contend that PECO incorrectly determined a foreign wiring condition existed at the property, nor alleged that PECO delayed investigating the tenants’ foreign load concerns, nor alleged that PECO transferred an incorrect amount to the Complainant’s account, nor contended that PECO delayed its investigation to verify that the foreign wiring had been corrected.  I.D. at 3.  The Preliminary Objections contended that the Complaint failed to state a claim that PECO has violated a provision of the Code, Commission Regulation or Commission Order.  Therefore, the Preliminary Objections argued the Complaint has failed to state a claim upon which relief can be granted and requested that the Commission dismiss the complaint.  I.D. at 4. 

The Initial Decision then turned to a ruling on the Preliminary Objections.  See I.D. at 7.  The ALJ stated that after accepting the facts alleged in the Complaint as true and viewing the Complaint in the light most favorable to the Complainant, he agreed with the Respondent that the Complaint is legally insufficient, pursuant to 52 Pa. Code § 5.101(4), inasmuch it failed to allege that PECO has violated the Code, Commission Regulations or Orders.  To be legally sufficient, the ALJ explained, a complaint must set forth “an act or thing done or omitted to be done or about to be done or omitted to be done by the respondent in violation, or claimed violation, of a statute which the Commission has jurisdiction to administer, or of a Regulation or Order of the Commission.”  I.D. at 7, citing 52 Pa. Code § 5.22(a)(4).  Here, the ALJ explained, PECO has not violated any statute, Regulation or Order which the Commission has jurisdiction to administer by transferring the account for the property at 633 Andrews Avenue, 1st Floor, from the tenants to the Complainant.  Rather, the ALJ explained, PECO had complied with relevant statutes, Regulations and Orders.  I.D. at 7.  Additionally, the ALJ provided a history of the development of 66 Pa. C.S. 1529.1.  See I.D. at 7.  

According to the ALJ, it appeared the Complainant was contending that the statute at 66 Pa. C.S. § 1529.1 does not apply to this case.  I.D. at 9.  The Complainant alleged that the foreign wiring at 633 Andrews Avenue, 1st Floor, had been disclosed to the tenants and that they received basement storage at no extra cost in return for paying for the foreign load.  In addition, the Complainant contended that the foreign wiring is minimal.  Therefore, the Complainant argued that the Commission should direct PECO to collect the larger portion of the account for 633 Andrews Avenue, 1st Floor, from the tenants.  The ALJ stated that the Complainant is incorrect.  I.D. at 9.

In support thereof, the ALJ first addressed the Complainant’s contention that the tenants agreed to be responsible for the foreign wiring charges at 633 Andrews Avenue, 1st Floor.  I.D. at 9.  In terms of a tenant accepting responsibility for foreign wiring charges, the ALJ explained the history of the Commission’s 1998 Proposed Policy Statement and the 1999 Proposed Rulemaking, and explained how neither has any relevance to this proceeding, since neither was adopted in final form by the Commission.  See I.D. at 9-10.[footnoteRef:4]   Additionally, the ALJ explained that the Commission has determined that the Code does not authorize PECO to collect foreign wiring charges from a tenant.  See I.D. at 10, citing Santos.  The ALJ explained that any lease or other agreement between the Complainant and the tenants where the tenants agree to pay for the electricity used in the hallway, the basement and by the sump pump cannot supersede the provisions of the statute and, therefore, has no effect on PECO’s obligations to comply with 66 Pa. C.S. § 1529.1.  See I.D. at 10.  Furthermore, the ALJ explained that enforcement of any agreement or lease between the Complainant and the tenants is outside the Commission’s jurisdiction.  See I.D. at 10-11, citing Corazzini and Kopf. [4: 	As explained in the Initial Decision, I.D. at 9-10, the Commission previously addressed the issue of a tenant accepting minimal foreign wiring in the Proposed Policy Statement Re: Resolution of Issues Common to Complaints Involving 66 Pa. C.S. § 1529.1, Docket No. L-00980137 (Order entered September 23, 1998), 28 Pa. B. 5497 (October 31, 1998) (1998 Proposed Policy Statement).  This proposed policy statement to implement 66 Pa. C.S. § 1529.1 allowed foreign load that had been disclosed in writing to the tenant and for which the tenant had notified the utility that he or she would accept responsibility.  However, 1998 Proposed Policy Statement was withdrawn and replaced by proposed regulations through the Proposed Rulemaking Order Re: Residential Accounts Containing Charges for Foreign Load, Docket No. L-00990142 (Order entered August 13, 1999) (1999 Proposed Rulemaking).  The Commission again proposed to allow foreign load where there was prior disclosure and provided there was a Commission finding, after notice and an opportunity to be heard, that the tenant had agreed to pay for it. The Commission discontinued the 1999 Proposed Rulemaking in 2005.  See Discontinuance of Proposed Rulemaking Regarding Residential Accounts Containing Charges for Foreign Load, Docket No. L-00990142 (Order entered October 7, 2005).  Accordingly, any reliance on either the 1998 Proposed Policy Statement or the 1999 Proposed Rulemaking would be contrary to law.  See 1-A Realty v. PPL Electric Utilities Corporation, Docket Nos. F-2010-2166554 and F‑2010-2166976 (Order entered April 12, 2012) at 18-19, 13, n.2; see also Kopf.] 


Next, the ALJ addressed the Complainant’s argument that the amount of usage attributable to foreign wiring at 633 Andrews Avenue, 1st Floor, is minimal and, therefore, 66 Pa. C.S. § 1529.1 is not applicable.  See I.D. at 11.  The ALJ stated that the Complainant’s argument is without merit.  I.D. at 11.  In support thereof, the ALJ explained that the Commission held in Ace Check Cashing that there is no de minimus exception to 66 Pa. C.S. § 1529.1.  See I.D. at 11.  Rather, the ALJ explained, upon discovering foreign wiring, the utility must transfer the account for the property from the tenant to the landlord, including any arrearages, even if the amount of usage attributable to foreign wiring is minimal.  See I.D. at 11, citing to Kopf.

ALJ Salapa then discussed the Commission’s previously expressed general concern with granting pretrial motions in pro se complaints because unrepresented complainants may find it difficult to navigate through prehearing motions and should be given an opportunity to orally describe their basic issue and supporting facts.  See I.D. at 11-12.  Specifically, the ALJ noted that the Commission has disfavored granting motions dismissing complaints filed by pro se complainants. See I.D. at 11, citing Carlock v. The United Telephone Company of Pennsylvania, Docket No. F‑00163617 (Opinion and Order entered July 14, 1993) (Carlock); Brown v. PECO Energy Company, Docket No. C-2008-2055866 (Opinion and Order entered May 29, 2009) (Brown); Richmond v. PECO Energy Company, Docket No. F-2010- 2187305 (Opinion and Order entered December 7, 2011) (Richmond).  The ALJ explained that, in Carlock, Brown, and Richmond, the Commission indicated that a complaint filed by a pro se complainant should not be dismissed until the Complainant has the opportunity to orally explain his or her position at a hearing.  See I.D. at 11.

The ALJ compared the cases of Carlock, Brown, and Richmond against Lightsey v. PECO Energy Company, Docket No. F-2014-2412353 (Final Order entered June 13, 2014) (Lightsey).  See I.D. at 11.  In Lightsey, the Commission sustained preliminary objections and dismissed the complaint where the complaint requested that the Commission order the utility to transfer a foreign wiring account balance from the landlord back to the tenant after the landlord corrected the foreign wiring.  See I.D. at 11‑12.  In Lightsey, the ALJ explained, the Commission determined that it lacked the authority to issue such an order.  See I.D. at 12.  Since the Complaint in this case raised similar issues to those raised in the complaint in Lightsey, the ALJ found the decision in Lightsey to be more persuasive than the decisions in Carlock, Brown, and Richmond.  See I.D. at 12.  In these circumstances, the ALJ explained, giving the Complainant the opportunity to explain his position at a hearing would be a fruitless exercise.  See I.D. at 12.

ALJ Salapa concluded with his finding that the Complaint is legally insufficient since it did not set forth any violation of a Commission statute, Regulation or Order, and failed to state a claim upon which relief can be granted.  Thus, the ALJ sustained PECO’s Preliminary Objection and dismissed the Complaint.  See I.D. at 12; COL No. 4.

Exceptions and Replies to Exceptions

The Complainant’s Exceptions consist of a single typewritten page in which he generally expresses his disagreement with the ALJ’s ruling.  In his Exceptions, the Complainant states that PECO “transferred the tenants’ outstanding account balance of $1,718.14 which included a transfer balance from a previous location of $1,111.09.  The transferred balance WAS NOT paid off.”  The Complainant attached a document to the Exceptions, titled Account Activity Statement, which the Complainant explains was PECO’s Exhibit 1 attached to PECO’s Answer in this case.  The Complainant asserts that, based on review of the attachment, it appears that the tenant had transferred a debit on August 11, 2015, in the amount of $1,111.09, relating to service not incurred at 633 Andrews Avenue, 1st Floor.  The Complainant states his tenants made six payments while they were at the premises, leaving a balance from their previous service address in the amount of $971.65.  The Complainant asserts that the outstanding account balance from 633 Andrews Avenue, 1st Floor, should be $746.49.  Exc. at 1.

In its Replies to Exceptions, PECO asserts that the Commission should sustain the Initial Decision of ALJ Salapa.  PECO asserts that ALJ Salapa’s Initial Decision is well-reasoned with ample support from the record.  As detailed in the Initial Decision, PECO asserts that the Complaint does not set forth that PECO violated any statute or Commission Regulation or Order.  Rather, PECO avers that it complied with 66 Pa. C.S. § 1529.1 by transferring the service and the balance into the property owner’s, here the Complainant’s, name until the condition is corrected.  R. Exc. at 2.

PECO asserts that the Complainant did not raise the tenant’s previous service address balance issue in his Complaint but is raising the issue for the first time in his Exceptions.  R. Exc. at 2.  PECO asserts that the Complainant admitted that Complainant owned the rental property and that there was a foreign wiring condition found, but the Complainant averred that the condition was a part of a lease agreement between the parties, and in any event, the cost associated with the foreign load was de minimus.  R. Exc. at 2-3.  PECO contends that the Complainant cannot now raise additional issues that were not plead in the Complaint.  R. Exc. at 3.  In any event, PECO argues that it transferred the amount of usage charges the tenants incurred while at the service address, and the Complainant was never held responsible for usage charges from his tenant’s prior address.  R. Exc. at 3.  While residing at the Complainant’s rental property, his tenant incurred $2,059.58 in electric usage charges between July 6, 2015 and August 9, 2016 (the date foreign wiring was found).  R. Exc. at 3, citing to the Account Activity Statement, attached to Complainant’s Exceptions.  When PECO discovered the presence of a foreign load on August 9, 2016, it transferred the $1,718.14 balance on the tenant’s account to the Complainant.  This amount is less than the usage charges his tenant incurred while living at the premises.  Further, while residing at the property, the Complainant’s tenant paid a total of $1,290.44 in payments between the period August 10, 2015, through June 13, 2016.  R. Exc. at 3.  Accordingly, these payments satisfied the $1,111.09 balance transferred from the tenant’s previous service address.  R. Exc. at 3, citing Account Activity Statement, attached to Complainant’s Exceptions.

PECO avers that it properly transferred the utility account of the tenant, including arrearages, to the Complainant’s name.  R. Exc. at 3, citing 66 Pa. C.S. § 1529.1, Kopf.  PECO contends that its actions in this matter are consistent with Pennsylvania law and that the record clearly demonstrates that the issue of foreign wiring and the balance transfer at the Complainant’s rental property has been properly decided and dismissed by the ALJ.  R. Exc. at 3.  PECO submits that to the extent any dispute regarding the financial responsibility of the parties exist, including balances arising from previous addresses, this is a matter to be resolved in the Court of Common Pleas as it is outside the Commission’s jurisdiction.  R. Exc. at 3-4, citing Corazzini.

PECO asserts that ALJ Salapa correctly concluded that the Complainant’s case should be dismissed as the Complaint failed to state a claim upon which relief can be granted.  Accordingly, PECO argues, ALJ Salapa’s decision to dismiss the Complainant’s case against PECO should be upheld.  PECO requests that the Commission deny the Exceptions and issue an Order upholding the Initial Decision in its entirety.  R. Exc. at 4.

Disposition

[bookmark: _Hlk505935826]As stated above, Preliminary Objections will be granted only where the right to relief is clearly warranted and free from doubt.  The Commission may not rely upon the factual assertions of the moving party but must accept as true for purposes of disposing of the motion, all well-pleaded, material facts of the nonmoving party, as well as every inference from those facts.  Thus, the Commission must view the Complaint in this case in the light most favorable to the Complainant and should dismiss the Complaint only if it appears that the Complainant would not be entitled to relief under any circumstances as a matter of law.

The Complainant’s Exception regarding the tenants agreeing to be responsible for all utility charges to the premises under the lease agreement is denied.  The Commission has no jurisdiction over lease agreement disputes between landlords and tenants.  See Ace Check Cashing; see also Afshari v. PPL Electric Utilities Corp., Docket No. C‑20055547 (Order entered April 9, 2008) (Afshari).[footnoteRef:5]  Thus, the ALJ’s dismissal of the Complainant with regard to this issue is adopted. [5: 	Indeed, it is well-settled the Commission lacks jurisdiction over disputes between landlords and tenants.  Ace Check Cashing; Afshari.  The financial responsibility of a foreign load balance as between the landlord and tenant(s), is a private matter that is between the property owner and tenants, not appropriate for the Commission to resolve.  See Ace Check Cashing (in addressing the landlord’s claim that the tenants agreed to be responsible for paying all utility bills, the Commission stated “[W]hile such a dispute, arguably, may involve utility rates, when the charges owned to the utility for past service are settled [as to the landlord’s financial responsibility], the only issues to be decided is financial responsibility [as between landlord and tenant] for the charges.  That matter should be handled by the courts.); see also Santos (as for landlord’s duty to reimburse tenant for amounts paid by tenant which are landlord’s responsibility, the utility is not the arbiter of such disputes and need not refund to tenant amounts already paid on the account); see also Edmund v. Corazzini v. UGI Penn Natural Gas, Inc., Docket No. F‑2009-2101282 (Opinion and Order entered July 16, 2010) (the landlord may seek damages from his tenant through the courts but that is a private matter that is outside the Commission’s jurisdiction) (Corazzini).] 


The Complainant’s other Exception raises, for the first time in this proceeding, an issue about a balance being transferred from the tenant’s previous service address.  Specifically, the Complainant claims that his tenants had an outstanding balance from another service address in the amount of $1,111.09, that he argues he should not be responsible for, and that the amount he should owe for the foreign wiring is $746.49, not the transferred balance of $1,718.14.

This issue involves the standard utility practice of transferring customer account balances when a customer changes residence.  The Commission’s Regulations permit a utility to transfer customer account balances from one service address to another in order to follow the financially responsible customer, provided such balances include only amounts originally billed not more than for years prior to the date of transfer.  52 Pa. Code § 56.35; see Beth Trivelpiece v. PECO Energy Co., Docket No. C-2015-2462644 (Order entered September 22, 2016).  Accordingly, we recognize it is entirely possible for a tenant’s account at a foreign load-affected premises to include amounts for an outstanding balance legally accrued by such tenant at a prior service address.

The issue raised by the Complainant raises the question of whether the utility’s obligation to transfer the foreign load-affected account to the property owner under 66 Pa. C.S. § 1529.1 applies to a tenant’s account balance accumulated at a prior service address.  Such a question involves statutory interpretation, which is a question of law.  In such cases, the Statutory Construction Act provides that the object of interpretation is to ascertain and effectuate the intent of the General Assembly.  1 Pa. C.S. § 1921(a).  “The statute’s plain language generally provides the best indication of legislative intent.” A.S. v. Pennsylvania State Police, 636 Pa. 403, 415, 143 A. 3d 896, 903 (2016), citing McGrory v. Dep't of Transp., 591 Pa. 56, 915 A.2d 1155, 1158 (2007) and Commonwealth v. Gilmour Mfg. Co., 573 Pa. 143, 822 A.2d 676, 679 (2003); see also 1 Pa. C.S. § 1921(b).  The Legislature is not presumed to intend an absurd or unreasonable result in interpretation of its enactments.  See 1 Pa. C.S. § 1922(1); see also PA Financial Responsibility Assigned Claims Plan v. English, 541 Pa. 424, 430-431, 64 A.2d 84, 87 (1995).

Subsection (b) of Section 1529.1 is the operative provision to address this question.  Upon the discovery of a foreign load, Subsection (a) requires the property owner to provide notice to the utility, and Subsection (c) essentially deems the utility as having received notice.  Subsection (b) establishes the utility’s obligation to list the account in the name of the property owner and establishes the liability of the property owner for financial payment on the account.  Specifically, Subsection (b) provides: “an affected public utility shall forthwith list the account for the premises in question in the name of the owner, and the owner shall thereafter be responsible for the payment for the utility services rendered thereunto.” (emphasis added).

“[T]he account for the premises in question” clearly refers to the account for the premises where the foreign load is discovered.

“[F]or the utility services rendered thereunto” clearly makes the landlord responsible for payment for utility services rendered to the account for the premises where the foreign load is discovered.  This phrase makes the landlord responsible for the payment for utility services rendered to the foreign load-affected premises.  Thus, to hold the landlord responsible for payment for utility services rendered to another premise would appear to contravene the plain language of Subsection (b).  1 Pa. C.S. § 1921(b).

Moreover, logic dictates that a tenant’s prior debt associated with utility usage at another premise is usage which is wholly unrelated to Mr. Dina’s property, usage which was not at all affected by the electric wiring of Mr. Dina’s property, and therefore, usage for which Mr. Dina bears no responsibility.   To hold the property owner financially responsible for the tenant’s balance from another service address leads to an inequitable result in that it: (1) is overly punitive for the property owner because it would make the owner financially responsible for prior debts of the tenant incurred at another service address; and (2) creates a windfall for the tenant by relieving the tenant of prior debts incurred by the tenant at another service address.  Such an illogical and inequitable result is unreasonable, and the Legislature is presumed not to have intended an unreasonable result in its enactment of a statute.  1 Pa. C.S. § 1922(1).

Therefore, the reasonable statutory construction of Section 1529.1(b) is the one that makes the landlord responsible for payment of the current balance and arrearages only for utility services rendered to the foreign load-affected premises, but not for utility services rendered to the tenant at a former address.

[bookmark: _Hlk505938559][bookmark: _Hlk505938783]Furthermore, based on our review of prior cases, the first time this issue has been expressly challenged on Exceptions is in Glen DeHaven v. PECO Energy Company, Docket No. C-2017-2585680, in which we issued an Order as of the same date as this Order also remanding the matter for further fact finding.  Although these cases, together, represent the first to expressly challenge the issue of whether a tenant’s balance that accrued during the time the tenant resided at a prior service address can be transferred to the property owner of the premises when a foreign load is discovered, our review of prior cases shows that the Commission has previously addressed this issue, albeit indirectly, in Santos.

In Santos, a foreign load was found to exist on the complainant-tenant’s, Ms. Santos’, account because her meter was registering electric usage to a barber shop and church located in her building.  The Commission adopted and modified, in part, the Initial Decision of ALJ Allison Turner, issued on December 24, 1996, at Docket No. C‑00967757.  The ALJ’s Initial Decision directed Met-Ed to place Ms. Santos’ account in the name of the landlord for all outstanding amounts on the account that accrued as of the date that service was initiated to Ms. Santos at the location where the foreign load existed, for a total of $348.55, less an amount of $40.06, which represented an unpaid bill of Ms. Santos from another address ($348.55-$40.06 = 308.49).  The ALJ stated that she removed the $40.06 from the amount transferred to the landlord’s account since it had been incurred by the complainant at another address.  Initial Decision at pp. 23-24.

In Santos, the Parties’ Exceptions did not address the ALJ’s decision to remove the prior account balance of $40.06.  The Commission’s Order also did not expressly address the removal of the prior account balance.  However, nothing in the Commission’s Order overruled this part of the ALJ’s decision by necessary implication.  Therefore, in our opinion, the Commission’s Order in Santos must be read as having adopted the ALJ’s decision to remove the $40.06, representing the balance from the tenant’s prior service address, when directing the utility to list the foreign load-affected account in the name of the property owner.

The Santos decision was favorably cited by the Commission in Ace Check Cashing.  That decision is an important one because it overturned the Commission’s previous “de minimus exception” policy articulated in Afshari.  In Afshari, the Commission determined that a landlord cannot be held responsible for the entire arrearage on the foreign load-affected account where the foreign load usage constitutes only a de minimus portion of the total balance.  In Ace Check Cashing, the Commission overturned itself and articulated its long-standing foreign load policy that existed prior to Afshari, describing it as being “clear and consistent with a plain reading of the statute.”

That long-standing foreign load policy, as articulated in Ace Check Cashing, is as follows (emphasis added):

Upon the finding of foreign load, the utility would list the account, including any arrearages, in the name of the landlord.  The landlord had the responsibility to pay the utility bills until the foreign load was corrected.  Once the foreign load was corrected by the landlord and verified by the utility, the utility would place the account back in the name of the tenant.  However, the arrearage, if any, was to remain with the landlord.  There was no de minimus exception, and any dispute regarding the financial responsibilities of the parties [as between landlord and tenant] was a matter to be resolved in the Court of Common Pleas and outside this Commission’s jurisdiction.


In discussing the reasons for overturning the policy articulated in Afshari, the Commission specifically cited to Santos as an example of the Commission’s long-standing precedent which held “that Subsection (c) [of Section 1529.1] operates to place both current bills and all arrearages in the landlord’s name if the landlord failed to provide the notice required by Subsection (a).”  Ace Check Cashing (emphasis added).

Thus, in reading Ace Check Cashing and Santos together, it appears the Commission previously has determined that “all arrearages” means only those arrearages accumulated at the premises/service address where the foreign load is found to exist, and does not include arrearages that had accumulated while the tenant resided at another service address which had been transferred by the utility to follow the financially-responsible tenant to the foreign load-affected service address.

Accordingly, we view our decision herein essentially as clarification to the Commission’s long-standing precedent in the situation where the foreign load-affected account includes an arrearage that the tenant has carried over from a prior service address.  When the utility lists the foreign load-affected account in the name of the property owner in accordance with Subsection (b), it should only include the current balance and any arrearage accrued since the tenant established service at the foreign load-affected premises.  The utility should exclude any of the tenant’s prior account balances that accrued at another service address.  Prior account balances from another address shall remain the financial responsibility of the tenant.

[bookmark: _Hlk505942787]Furthermore, we believe the determination herein does not present the same legal and policy problems that were presented by the Commission’s previous “de minimus exception” policy established in Afshari.  In Ace Check Cashing, we explained the problems created by the “de minimus exception” as follows:

The intricacies of this case bring to the forefront two problems . . . (1) the Commission’s lack of jurisdiction over private disputes between non-utility parties; and (2) the lack of due process protected afforded to tenants who are joined as indispensable parties to this type of proceeding.

* * *

[T]he decision in Afshari sought to avoid an unreasonably harsh result for the landlord in that it does not require the owner to be responsible for the tenant’s potentially large arrearages, especially where the foreign load is de minimus.  However, the approach in Afshari lessens the incentive for the landlord to correct the foreign load situation that is due to a wiring, plumbing or piping problem for which the landlord is responsible . . . a determination that the landlord’s financial responsibility for arrearage is strictly limited to the foreign load portion of the arrearage is problematic.  This is because . . . Subsection (b)…clearly mandates that the landlord “shall thereafter be responsible for the payment for the utility services rendered [to the rental property].”

Here, unlike the previous “de minimus exception,” the interpretation discussed above would not dampen the incentive of the landlord to correct the foreign load situation because the entire balance of the foreign-load affected account will still be transferred to the owner.  Nor would this interpretation undermine the protection of the tenant from the loss of utility service due to another person’s usage (e.g. the usage of another tenant or the landlord).

Additionally, in contrast with the previous “de minimus exception,” the interpretation discussed above would not place the utility or the Commission in the position of arbiter of disputes between the landlord and tenant.  This is because this interpretation addresses the initial question of a party’s financial responsibility to the utility for account arrearages.  As to the financial responsibility between the landlord and tenant for payment for utility services rendered to the foreign load-affected premises, nothing in this interpretation would change the well-settled legal conclusion that such dispute is a matter to be decided by a court of competent jurisdiction.

[bookmark: _Hlk505328603]That being said, we recognize that this interpretation may produce additional burden for the utility in that it will require the use of additional resources to fact find and determine the appropriate amount associated with the tenant’s prior account arrearage.  However, the utility is in control of transferring the account from the tenant to the property owner, and presumably the utility’s business records will indicate the amounts of the current balance and any arrearage for the account of the foreign load-affected premises versus the outstanding balance that was previously transferred from the tenant’s prior service address in order to follow the tenant.  Thus, when the utility lists the foreign load-affected account in the name of the property owner, in accordance with Subsection (b), it can rely on its business records to separate the appropriate amount for which to hold the landlord responsible per Section 1529.1(b) (i.e., the current balance and all arrearages from the date service was established for tenant at the foreign load-affected premises) from the amount for which to hold the tenant responsible per 52 Pa. Code § 56.35 (i.e., any outstanding balances transferred from a prior service address, for amounts originally billed not more than four years prior to the date of transfer/the date service was established for tenant at the foreign load-affected premises).

[bookmark: _Hlk505940845]Furthermore, PECO argues it would be improper to allow the Complainant, through Exceptions, to now raise an additional issue that was not originally pleaded in the Complaint.  The Complainant in this case is pro se.  We have previously expressed our general concern with granting pretrial motions in pro se complaints because unrepresented complainants may find it difficult to navigate through prehearing motions and should be given an opportunity to orally describe their basic issue and supporting facts.  See Carlock v. The United Telephone Company of Pennsylvania, Docket No. F-00163617 (Opinion and Order entered July 14, 1993) (Carlock); Brown v. PECO Energy Company, Docket No. C-2008-2055866 (Opinion and Order entered May 29, 2009) (Brown); Richmond v. PECO Energy Company, Docket No. F-2010- 2187305 (Opinion and Order entered December 7, 2011) (Richmond).  Given the particular issue raised on Exceptions, and given our legal conclusions regarding this issue, as articulated above, we believe dismissal at the pre-hearing stage would not be appropriate and that a hearing is required for fact finding regarding the amount of the tenants’ arrearage not related to the Complainant’s property.

Finally, we acknowledge that PECO avers that it transferred the amount of usage charges the tenants incurred while at the service address, and the Complainant was never held responsible for the usage charges from his tenant’s prior address.  Specifically, PECO avers that the tenant paid an amount that satisfied the balance transferred from the tenant’s previous service address.  Pursuant to Section 332(c) of the Code, 66 Pa. C.S. § 332(c), facts such as those proffered by PECO in its Replies to Exceptions must be presented at the reception of evidence as part of the record and it would be procedurally inappropriate for us to consider them at this stage.  See City of Erie v. Pa. Public Utility Comm., 41 Pa. Commonwealth Ct. 194, 197-198, 398 A.2d 1084, 1086-1087 (1979).  Moreover, PECO’s averments show that the material facts related to this specific issue are in dispute between the Complainant and PECO, requiring a hearing.

[bookmark: _Hlk505940544]Accordingly, we shall reverse, in part, the Initial Decision and remand for further fact finding regarding the amount of the tenants’ arrearage not related to the property owned by the Complainant.

Conclusion

[bookmark: _Hlk505940900]Based upon our review of the record and the applicable law, we shall grant, in part, and deny, in part, the Complainant’s Exceptions and reverse, in part, the Initial Decision and remand this matter for an evidentiary hearing, consistent with this Opinion and Order; THEREFORE,

IT IS ORDERED:


1. That the Exceptions filed by Richard Dina, on June 19, 2017, at Docket No. F-2017-2592410, are granted, in part, and denied, in part, consistent with this Opinion and Order.

2. [bookmark: _Hlk505940948]That the Initial Decision of Administrative Law Judge David A. Salapa, issued on June 12, 2017, at Docket No. F-2017-2592410, is adopted, in part, and reversed, in part, consistent with this Opinion and Order.

3. [bookmark: _Hlk505941118]That the Formal Complaint filed by Richard Dina, on March 2, 2017, at Docket No. F-2017-2592410 against PECO Energy Company is remanded to the Office of Administrative Law Judge for a hearing and fact finding regarding the amount of the tenants’ arrearage not related to the Complainant’s property, consistent with this Opinion and Order.

4. [bookmark: _Hlk505941132]That the Complainant, Mr. Richard Dina, shall not be billed by PECO Energy Company for usage which did not accrue at his premises.
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BY THE COMMISSION,



Rosemary Chiavetta
Secretary

(SEAL)

ORDER ADOPTED:  February 8, 2018

ORDER ENTERED:  March 23, 2018
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