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For all the foregoing reasons, Respond Power's attempt to evade the clear, express

holdings of Shenango Twp. and the cases cited therein regarding the "heavy burden" it must

carry to prospectively challenge56 the reasonableness of the clawback provision should be

rejected.

B. Respond Power Had Ample Notice Of The POR Program
Changes That The Companies Proposed As Part Of Their DSP
IV Proceeding Culminating In The Commission's Approval Of
The Clawback Provision But Failed To Intervene

As explained in Section II above and in the Companies' Initial Brief (pp. 24-26),

Respond Power acknowledges that it received actual service of the DSP IV filing, which (in

several places) described the terms of the clawback provision in detail, why it was being

proposed and how it would be calculated. Indeed, Mr. Small, who is the person responsible for

reviewing legal pleadings served on Respond Power, had to read no further than the second

paragraph of the DSP IV Joint Petition (starting on page 2 and continuing to page 3 of that legal

pleading) to see that the Companies and their afliliates were proposing changes to their POR

programs. Notably, Section V ("PURCHASE OF RECEIVABLES"), Subsection A ("EGS-

Related Write-Offs") of that legal pleading, as well as the direct testimony of Ms. Bortz in the

DSP IV case, made it abundantly clear that a clawback charge would be assessed in September

2016 based on historical data for a preceding twelve-month period. Nonetheless, Respond

Power chose not to intervene in the DSP IV proceeding. On the other hand, other POR-

participating EGSs and RESA intervened and fully addressed the clawback provision on the

56 As previously explained, Respond Power is barred from challenging the clawback provision'S retrospective
application to the period that preceded its first Complaints, which must, therefore, be dismissed on that basis alone.
See Section II, supra; PE/WP Initial Br., pp. 12-30.
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record and in settlement negotiations that led to a provision substantially more lenient than the

Companies' original proposal. 57

Respond Power reiterates its position that it should not be bound by the Final DSP IV

Final Order because, despite receiving actual service of the Companies' DSP IV filing that Mr.

Small conceded discusses the clawback provision in several places, Respond Power did not

receive "notice" that a change in the Companies' existing POR programs was being proposed.

Respond Power Main Br., pp. 1-3,19,28-34. However, as explained in the Companies' Initial

Brief (pp. 26-27), Respond Power has simply characterized its own failure to read the

Companies' DSP IV Petition as an alleged lack of "notice" and "due process." In ShOli,Respond

Power argues that anyone who is actually served with a utility'S legal pleading can avoid the

preclusive effect of a final order in the ensuing proceeding simply by choosing not to intervene.

This argument is completely contrary to the holding in the PSU/West Penn case where due

process was not violated when a party received "notice" that required it to make a separate

investigation to obtain the information it needed to discern if its interests would be impacted by a

utility'S filing and, therefore, the party was precluded by Section 316 from thereafter challenging

the final order entered in that case. 58

Respond Power attempts to detract attention from the PSU/West Penn holding, which

belies its position, by instead citing to inapposite cases, including one that addressed whether

notice of a class action settlement sent to claimants whose injuries had not yet manifested at the

time of the settlement was "misleading.,,59 See Respond Power Main Br., p. 29. In that case, a

57 See PE/WP Initial Br., pp. 5-7,23-29.

58 PE/WP Initial Brief, pp. 17-20,26; see also PSU/West Penn Rec. Dec., 103 Pa. P.U.C. at 485; Petition of the
Pennsylvania State Univ. for Declaratory Order Concerning the Generation Rate Cap of the West Penn Power
Company d/b/a Allegheny Power, 103 Pa. P.U.C. 451,468 (Final Order entered Sept. 11,2008); The Pennsylvania
State Univ. v. Pa. P.u.c., 988 A.2d 771, 783 (Pa. Cmwlth. 2010).

59 Wilkes v. Phoenix Home Life Mut. Ins. Co., 8S 1 A.2d 204, 21 1 (Pa. Super. 2004).
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life insurer admitted that its notice of a class action settlement did not provide information

needed for the insureds and trustees to make an informed decision whether the settlement applied

to future claims against the insurer concerning out-of-pocket premiums required under their

"second-to-die" whole life policy.6o Obviously, Wilkes bears little resemblance to the facts of

this case where Respond failed to read, or chose to ignore, the DSP IV filing that, as previously

explained, was certainly sufficient to put a reasonable POR-participating EGS on notice that

historical data would be employed to assess the clawback provision as of September 2016.

At several points in its Main Brief, Respond Power also seriously mischaracterizes the

record in this case. For example, Respond Power claims that the Companies "buried" the

proposed changes to their existing POR programs, including the addition of a clawback

provision, in their "massive" DSP IV filing. Respond Power Main Br., pp. 3, 19. As Respond

Power is well aware, this is simply not true - Mr. Small admitted in his written rebuttal

testimony (Respond Power St. No.1, pp. 14-15) and oral rejoinder testimony (Tr. at 25) that he

was aware that the Companies were proposing changes to their POR programs as part of DSP IV

and that such changes were covered in several areas of the DSP IV filing that was actually served

on Respond Power. When pressed on cross-examination at the evidentiary hearing (Tr. at 38-

40), Mr. Small stated that he became aware that the Companies were proposing POR program

changes in November 2015 either by reading the DSP IV Joint Petition or "Energy Choice

Matters" newsletters.61 In other words, Mr. Small had actual notice of the Companies' DSP IV

60 851 A.2d at 211-213.

61 The November 4,20 IS issue of Energy Choice Matters, which was issued one day after the DSP IV Joint Petition
was filed, bore the bolded headline "Pennsylvania Utilities Seeking to Add 'Clawback' to Purchase of Receivables,
Cite 'Predatory Pricing' Practices by Suppliers." Moreover, that newsletter reproduced the language from the
Companies' DSP IV filing that explained the clawback charge would be based on historical data and that the first
charge would be assessed in September 2016. Consequently, even if Energy Choice Matters were Mr. Small's only
source of information, it was still sufficient to apprise him of all the information he now claims was critical for him
to have adequate "notice" of the proposed operation of the clawback provision. A copy of the November 4, 2015
Energy Choice Maller newsletter is available at http://www.energychoicematters.com/storiesI20151104a.html.
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