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	     v.

PPL Electric Utilities Corporation


OPINION AND ORDER

BY THE COMMISSION:

Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Exceptions of Leslie W. Scheaffer (Complainant) [footnoteRef:1]  filed on June 23, 2017, to the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Benjamin J. Myers, issued on June 6, 2017, relative to the above-captioned proceeding.[footnoteRef:2] On July 6, 2017, PPL Electric Utilities Corporation (PPL or the Company) filed Replies to Exceptions.  For the reasons stated below, we shall decline to consider the Complainant’s Exceptions, reverse the ALJ’s Initial Decision, and dismiss the Complaint without prejudice. [1: 	The Complainant’s Exceptions do not strictly conform to 52 Pa. Code § 5.533(b), which requires each exception to “be numbered and identify the finding of fact or conclusion of law to which exception is taken and cite relevant pages of the decision.”  As discussed, infra, we shall decline to consider the filed Exceptions.  However, for summary purposes, we shall refer to the filing as Exceptions and the responses thereto as Replies to Exceptions.]  [2: 	On June 26, 2017, the Commission’s Secretary’s Bureau issued a Secretarial Letter to the Parties stating, in part, that the Complainant’s Exceptions did not contain a certificate of service or other indication that the Respondent was served with the Exceptions.  Thus, the Secretary’s Bureau enclosed a copy of the Exceptions and notified the Respondent that any Replies to Exceptions would be due by July 6, 2017.] 


History of the Proceeding

On November 23, 2016, Lesley A. Scheaffer (Ms. Scheaffer) filed a Formal Complaint (Complaint) on behalf of her father, Leslie W. Scheaffer, with the Commission against PPL wherein she alleged that PPL improperly failed or refused to accept certain monthly payments over the telephone or via the Company’s online payment system.[footnoteRef:3]  This Complaint represented a timely appeal of the Bureau of Consumer Services (BCS) decision in BCS case number 3482861.  As relief, the Complainant requested that the outstanding account balance be considered paid in full and the account be considered current. [3: 	We note that while the Complaint also raised a multitude of allegations relating to safety issues, due dates of monthly payments and issues relating to customer service, the only relief requested in the Complaint relates to the outstanding account balance with the Company.] 

 
On December 19, 2016, PPL filed an Answer claiming that it does not provide a payment due date containing the exact same date each month, that the Complainant had an outstanding balance of $775.55 and that the Company has not been made aware of any safety risks to the Complainant.  PPL averred that the Complainant was given the same methods and opportunities to pay his electric bill as other customers and requested that the Complaint be denied.  Answer at 1-2.
 
The ALJ conducted an evidentiary hearing in this matter as scheduled on February 22, 2017.  Ms. Scheaffer appeared pro se and presented no exhibits.  PPL was represented by counsel who presented the testimony of one witness and sponsored two exhibits which were admitted into the record.  The initial hearing resulted in a transcript of forty-six pages.  The record was closed on March 21, 2017, the date the transcript was filed with the Secretary’s Bureau.  I.D. at 2.

In his Initial Decision, issued on June 6, 2017, ALJ Myers denied the Complaint.  As previously noted, on June 23, 2017, the Complainant filed Exceptions. Replies to Exceptions were filed by PPL on July 6, 2017.[footnoteRef:4]  [4: 	On July 20, 2017, Ms. Scheaffer filed a letter response to PPL’s Replies.  Our Regulation at 52 Pa. Code § 5.535 does not provide for answers to Replies and as such, this document will not be considered within our disposition of this matter. ] 


Discussion

Legal Standards

As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Public Utility Code (Code),  66 Pa. C.S. § 332(a).  To establish a sufficient case and satisfy the burden of proof, the Complainant must show that the respondent utility, PPL, is responsible or accountable for the problem described in the Complaint.  Patterson v. The Bell Telephone Company of Pennsylvania, 72 Pa. P.U.C. 196 (1990).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. denied, 529 Pa. 654, 602 A.2d 863 (1992).  That is, the Complainant’s evidence must be more convincing, by even the smallest amount, than that presented by the respondent.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, this Commission’s decision must be supported by substantial evidence in the record.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. PUC, 489 Pa. 109, 413 A.2d 1037 (1980).

Upon the presentation by a complainant of evidence sufficient to initially satisfy the burden of proof, the burden of going forward with the evidence, sometimes called the burden of persuasion, to rebut the evidence of the complainant shifts to the respondent.  If the evidence presented by the respondent is of co-equal value or “weight,” the burden of proof has not been satisfied.  The complainant now has to provide some additional evidence to rebut that of the respondent.  Burleson v. Pa. PUC, 443 A.2d 1373 (Pa. Cmwlth. 1982), aff’d, 501 Pa. 433, 461 A.2d 1234 (1983).  While the burden of persuasion may shift back and forth during a proceeding, the burden of proof never shifts.  The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. Pa. PUC, 768 A.2d 1217 (Pa. Cmwlth. 2001).

We note that any issue that we do not specifically delineate shall be deemed to have been duly considered and denied without further discussion.  The Commission is not required to consider expressly or at length each contention or argument raised by the parties.  Consolidated Rail Corp. v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).

ALJ’s Initial Decision

In his Initial Decision, ALJ Myers made nineteen Findings of Fact and reached seven Conclusions of Law.  I.D. at 2-4, 10-11.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.

		Initially, the ALJ addressed the status of Ms. Scheaffer and her role in this case.  The ALJ noted that the electric account at issue in this matter is in the name of Leslie W. Scheaffer, the father of Lesley A. Scheaffer.  The ALJ further noted that the Complaint was filed by Mr. Scheaffer, as the account holder, and by Ms. Scheaffer as “daughter/primary caregiver/billpayer,” as written on the Complaint.  The ALJ explained that at the hearing of February 22, 2017, Ms. Scheaffer indicated that since the filing of the Complaint, Mr. Scheaffer had passed away, intestate, on December 22, 2016.  Further, the ALJ stated that while the process had been initiated to open an estate, Ms.  Scheaffer indicated that no representative of Mr. Scheaffer’s estate had yet been appointed.  I.D. at 4 (citing Tr. at 8-9).

		Next, the ALJ stated that while an individual is permitted to represent themselves before the Commission, he or she may not be represented by someone who is not an attorney.  I.D. at 5 (citing 52 Pa. Code §§ 1.21-1.23).  In consideration of the circumstances of this matter, the ALJ explained that Ms. Scheaffer was identified and served as a witness on behalf of the account holder and the Complainant, Mr. Scheaffer, so as not to delay the adjudication of this Complaint.  The ALJ concluded that Ms. Scheaffer is a customer, and therefore a Complainant, and can properly prosecute the Complaint and testify in its support.  The ALJ explained that first, both Mr. Scheaffer and Ms. Scheaffer signed the Formal Complaint form and that Ms. Scheaffer resided at the residence during the time that the events alleged in the Complaint were occurring and that she benefited from PPL’s electric service.  I.D. at 5.

		The ALJ next noted that while Ms. Scheaffer does not meet the definition of “customer” under Section 1403 of the Code, the ALJ indicated that the Commission’s Regulation defining “user without contract” is helpful and is defined as follows:

A person as defined in 66 Pa. C.S. § 102 (relating to definitions) that takes or accepts public utility service without the knowledge or approval of the public utility, other than the unauthorized use of utility service as defined in this section.


52 Pa. Code § 56.2.  The ALJ referenced the Commission Order at Rulemaking to Amend the Provisions of 52 Pa. Code, Chapter 56 to Comply with the Provisions of 66 Pa. C.S. Chapter 14; General Review of Regulations, Docket No. L-00060182 (Order entered June 13, 2011) (Chapter 14 Order) where in Attachment One, pages 26-31, the Commission discussed the definition of user without contract.  The ALJ stated that, according to the Commission, “[a] user without contract situation normally arises when the utility company chooses to let the service remain on or after a ratepayer vacates a property and discontinues service.”  See Chapter 14 Order, Attachment One at 29.  The ALJ noted that the Commission also stated that a user without contract situation can arise when a ratepayer moves from a property and a roommate remains at the premises.  See Id.  I.D. at 5-6.

		However, the ALJ further explained that the Commission also acknowledged that a user without contract scenario arises in general when an individual receives service without the explicit approval of the utility which would appear to be the case in the instant matter.  According to the ALJ, while the evidence of record indicates that the account in this matter is in the name of Mr. Scheaffer, Ms. Scheaffer, as a resident of the service address since at least 2011, has been receiving the use and benefit of PPL’s electric service without the explicit approval of the Company.  Therefore, the ALJ found that Ms. Scheaffer meets the definition of a user without contract.  I.D. at 6.
		Next, the ALJ noted that the Chapter 14 Order, does not indicate whether a “user without contract” is actually a “customer” of the utility.  As such, the ALJ referenced PPL’s Tariff Rule 2 which provides in relevant part as follows:

RULES FOR ELECTRIC SERVICE 
RULE 2 - REQUIREMENTS FOR SERVICE
 
B. SERVICE CONTRACTS
 
(3) Acceptance or use of service is deemed a request for the supply of such service and constitutes a contract to pay for the service under these rules and the applicable rate schedule. The receipt of electric service makes the receiver a customer of the Company. (Emphasis added.)


Therefore, the ALJ found that it was reasonable to conclude that as a resident of the service address since at least 2011, and a recipient of PPL’s electric service since that time, Ms. Scheaffer qualifies as a customer in her relationship with the Company under its applicable Tariff language.  I.D. at 7.  The ALJ further found that as a customer, and a signatory to the Complaint, Ms. Scheaffer’s role in this matter is clearly that of a complainant.  According to the ALJ, the mere fact that the account is listed only in the name of Mr. Scheaffer, and he has unfortunately passed away prior to the hearing in this matter, is of no consequence to the adjudication of the Complaint.  He explained that Ms. Scheaffer did appear at the hearing to prosecute the Complaint and offered testimony regarding its merits.  Accordingly, the ALJ concluded that Ms. Scheaffer would be referred to as the Complainant in the Initial Decision.  Id.

Regarding the merits of the Complaint itself, the ALJ noted that the Complainant does not dispute the accuracy of the charges or the outstanding balance of the account associated with her residence.  The ALJ stated that the Complainant’s testimony indicated that her “biggest issue” was PPL’s alleged failure or refusal to accept certain payments which she attempted to make towards the outstanding account balance.  See Tr. at 22-23.  As such, the ALJ found that the issue raised by the Complainant is best described as an allegation of “unreasonable service” by the Company, which equates to a violation of 66 Pa. C.S. § 1501.  However, the ALJ stated that the only evidence presented by the Complainant in support of the allegations of unreasonable service was her testimony that she made various attempts by either telephone or via PPL’s online payment system on the following dates:  November 15, 2015, July of 2016 and November of 2016.  See Tr. at 19.  I.D. at 8-9.

Next, the ALJ found that PPL contradicted the Complainant’s assertions as the Company’s computer system and account contact history records keeps track of both successful and unsuccessful attempts by a customer to make a payment through either of those methods.  The ALJ pointed out that according to PPL’s records, there was no evidence showing that any unsuccessful attempts were made to make payments on the Complainant’s account during any of the months the Complainant alleged payments were refused by PPL’s systems.  Also, the ALJ referenced testimony from PPL that asserted that should a customer encounter an issue with attempting to make a payment through the Company’s system, the customer would be forwarded to a customer service representative.  Furthermore, the ALJ noted that according to PPL’s records, the Company did in fact receive payments on the account during the months the Complainant alleged her payments were refused by the Company.  Based upon this evidence, the ALJ concluded that the Complainant failed to meet her burden of proof in showing that PPL has engaged in any unreasonable or inadequate service in violation of the Code and, as such, denied the Complaint.  I.D. at 9-10.

Exceptions and Replies

[bookmark: _Hlk508953065][bookmark: _Hlk508805775]		In her Exceptions, which consists of seven handwritten pages, Ms. Scheaffer states that she does not agree with the ALJ’s decision at all.  Ms. Scheaffer alleges that the ALJ focused only on the “phone court” testimony she gave and ignored the proof she provided in her original Complaint.  She further states that she was not prepared for the in-depth questions the PPL attorney asked her.  Next, Ms. Scheaffer claims that on February 22, 2017, she made the court aware of her father’s death in December of 2016, but the ALJ would not grant her anything other than being a witness although she was the one who dealt with the bills and other matters for her father.  Next, Ms. Scheaffer questions that, since her father passed, why the electric bill is still in her father’s name.  She asserts that the ALJ stated that she was not the account holder and was illegally using the electric.  Ms. Scheaffer indicates that she has lived at the residence for thirty-five years with her parents, but her parents refused to sign off on a power of attorney.  Exc. at 1-2.

		Next, Ms. Scheaffer states she talked to a PPL attorney on February 21, 2017, and informed the attorney she would let the account go and not pay it.  Ms. Scheaffer asserts that the PPL attorney responded that the Company would not let the account go and even threatened to go after her nephew for payment.  Ms. Scheaffer avers that the account was in her father’s name, not in her name, and the bill should go into his estate.  Exc. at 3-4.

		Ms. Scheaffer questions why at the February 22, 2017, “phone court” the ALJ allowed the attorney to represent PPL because PPL is a big company and should have a legal department.  Ms. Scheaffer asserts that she contacted the Carbon County Action Committee, Penn Medical Group, the Consumer Protection Program and the On-Track Program and questions why none of these people were included in the hearing while PPL was permitted to introduce a supervisor as a witness.  Exc. at 4.

		In reply, PPL first states that while Ms. Scheaffer appears to allege that she was denied due process, the record does not support such a finding.  PPL asserts that Ms. Scheaffer was provided nearly five weeks’ notice of the hearing held on February 22, 2017, and that she was able to fully testify at the hearing and explain all of her allegations.  Moreover, PPL points out that her Complaint consists of her own written statements as well as monthly electric bills and that all of her charges and payments on her disputed account were contained in PPL’s Exhibit No. 1.  According to PPL, Ms. Scheaffer was provided with ample opportunity to state her Complaint and provide supporting documents.  R. Exc. at 2-3.

Next, PPL notes that Ms. Scheaffer appears to contest the maintenance of the electric bill in the name of her father following his death.  PPL explains that Ms. Scheaffer never contacted the Company to request the disconnection of electric service due to the death of the ratepayer.  In fact, PPL asserts that according to its records, Ms. Scheaffer made no calls to PPL after December 22, 2016 (the date of Mr. Scheaffer’s passing) through the date of the hearing of February 22, 2017.  PPL also notes that as stated by Ms. Scheaffer at the hearing, no representative for the estate of Mr. Scheaffer had yet been appointed.  As such, PPL opines that there is no basis to find that the Company violated any rule, regulation, statute or Code provision by maintaining service in the name of the ratepayer when there was no request to disconnect service and no estate had yet been established which would permit the personal representative to transfer the account into the name of the estate.  According to PPL, requiring the Company to discontinue electrical service to a residence on the date of death of the ratepayer, and before the appointment of a personal representative, would leave real estate without electricity and vulnerable to extensive damage.  R. Exc. at 3.

Next, PPL notes that Ms. Scheaffer appears to contest the finding that she, as an individual residing in the home and over the age of eighteen, can be held responsible for the electrical charges accumulated while living within the home.  However, PPL points out that Ms. Scheaffer herself admitted that she is an “occupant” of the home, and specifically testified that she lived at the service address since at least 2011.  R. Exc. at 4 (citing Tr. at 13).  According to PPL, as Ms. Scheaffer has resided in the premises for the past six years and has enjoyed the use of the electricity without the explicit approval of the Company, Ms. Scheaffer is a user without contract.  Furthermore, PPL asserts that she would be responsible for the unpaid balance accumulated during her residency.  However, PPL notes that such allegations were not contained within the Complaint, as it pertained to alleged attempts to make partial payments on the account.  While Ms. Scheaffer alleged that PPL refused to accept such payments, the Company opines that the ALJ correctly found that such payments in fact were accepted.  PPL also points out that these payments do not appear to be a basis for the Exceptions.  R. Exc. at 4.

Finally, PPL states that Ms. Scheaffer appears to contest the ability of the Company to be represented by counsel at the time of the hearing.  PPL explains that as a corporation, it is required to be represented by counsel and that due process permits the Company to be represented by counsel of its election.  PPL notes that Ms. Scheaffer had the same right to be represented by counsel of her election at the hearing, had she engaged legal representation.  R. Exc. at 4-5.

Disposition

		Upon review, we shall decline to consider the Exceptions.

		The Initial Decision adjudicated the Complaint and treated Ms. Scheaffer as a witness even though she is not the legal representative of her father’s estate; nor is she an attorney licensed to practice law in Pennsylvania.  Because Ms. Scheaffer lived with her father, the Initial Decision concluded that she was a customer of the utility and could properly prosecute the complaint.

		Initially, the ALJ correctly concluded that while Ms. Scheaffer did not meet the definition of “customer” under Section 1403 of the Code, 66 Pa. C.S. § 1403, she was a “user without contract” as defined by Section 56.2 of our Regulations, 52 Pa. Code § 56.2.  Specifically, she became a user without contract after her father died, and she continued to reside at the service address without applying for service in her own name.  A user without contract might have standing to maintain an action before the Commission, depending on the facts of the case.  Here, however, the ALJ incorrectly construed the Commission’s Regulations together with PPL’s tariff to find that she was a customer with standing to seek relief for issues that arose prior to the death of her father, who was the customer of record.

		It is well-settled in Commission practice that participation in a formal adversarial proceeding before this Commission constitutes the practice of law.  As such, that participation is limited to those who either file as individuals and represent themselves, or attorneys who are representing others.  52 Pa. Code § 5.21.  Just as an attorney cannot empower an individual to engage in the unauthorized practice of law, no agency can confer the power to engage in conduct that is prohibited by Section 2524 of the Judicial Code, 42 Pa. C.S. § 2524.  See, Kohlman v. Western Pennsylvania Hospital, 652 A.2d 849 (Pa. Super. 1994), alloc. denied, 541 Pa. 640, 663 A.2d 692 (1995); and Westmoreland County v. Rodgers, et al., 693 A.2d 996 (Pa. Cmwlth. 1997), alloc. denied, 553 Pa. 685, 717 A.2d 536 (1998).  Therefore, the daughter of the decedent was unable to prosecute the Complaint on behalf of her deceased father.  The analysis that was utilized at the hearing, that the daughter be permitted to testify as a witness, falls short with the realization that there is no prosecutor and, therefore, no one to call her as a witness.

	It is important to note that the absence of an attorney where one is required actually deprives the forum of jurisdiction to adjudicate the matter.  See, McCain v. Curione, et al., 527 A.2d 591 (Pa. Cmwlth. 1987) (Commonwealth Court was without jurisdiction to consider arguments and motions); and Spirit of the Avenger Ministries v. Com., 767 A.2d 1130 (Pa. Cmwlth. 2001) (appeal quashed because the court was without jurisdiction to consider the claims raised by a person not licensed to practice law in Pennsylvania).  Accordingly, we are unable to adjudicate this Complaint and have no choice but to dismiss it.  The dismissal, which is not on the merits of the Complaint, will be without prejudice so that the appropriate party may refile if desired.  

Conclusion

Based on the foregoing discussion, we shall decline to consider the Exceptions, reverse the ALJ’s Initial Decision, and dismiss the Complaint, without prejudice, consistent with this Opinion and Order; THEREFORE,

	IT IS ORDERED:

		1.	That we shall decline to consider the Exceptions filed by Lesley A. Scheaffer for Leslie W. Scheaffer on June 23, 2017, to the Initial Decision of Administrative Law Judge Benjamin J. Myers, issued on June 6, 2017, consistent with this Opinion and Order.

2.	That the Initial Decision of Administrative Law Judge Benjamin J. Myers, issued on June 6, 2017, is reversed, consistent with this Opinion and Order.

3.	That the Formal Complaint filed on November 23, 2016, by Lesley A. Scheaffer for Leslie W. Scheaffer, against PECO Energy Company, is dismissed, without prejudice.

4.	That the proceeding at this docket be marked closed.

[image: ]						BY THE COMMISSION,



							Rosemary Chiavetta
							Secretary


(SEAL)

ORDER ADOPTED:  March 1, 2018
[bookmark: _GoBack]ORDER ENTERED:  April 3, 2018
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