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:
PPL Electric Utilities Corporation


:

ORDER GRANTING MOTION TO COMPEL
On July 19, 2017, Complainant Shonda G. Chapman filed a Formal Complaint against PPL Electric Utilities Corporation (PPL) seeking to prevent installation of a smart meter at her home, alleging that radiofrequency fields from smart meters have adverse health effects. 
PPL served its Set I Interrogatories and Requests for Production of Documents (Set I) upon the Complainant on November 27, 2017.  Complainants served objections and answers to Respondent’s requests on or about January 17, 2018.  On January 30, 2018, PPL filed the instant Motion to Compel and to Dismiss Objections.  Complainant has not filed a response to the Motion.  On March 26, 2018, PPL filed a letter request that all expert witnesses submit written direct testimony in advance of the hearing on April 10, 2018. 
The standard for permissible discovery is set forth in Section 5.321 of the Commission’s regulations:

§ 5.321. Scope.

(c)  Scope. Subject to this subchapter, a party may obtain discovery regarding any matter, not privileged, which is relevant to the subject matter involved in the pending action, whether it relates to the claim or defense of the party seeking discovery or to the claim or defense of another party, including the existence, description, nature, content, custody, condition and location of any books, documents, or other tangible things and the identity and location of persons having knowledge of a discoverable matter. It is not ground for objection that the information sought will be inadmissible at hearing if the information sought appears reasonably calculated to lead to the discovery of admissible evidence. 

52 Pa. Code § 5.321(c).  Section 5.361 of the Commission’s regulations, however, provides various limitations on the scope of discovery:

§ 5.324(a)(3). Discovery of expert testimony.

(a)  Consistent with Pa.R.C.P. 4003.5 (relating to discovery of expert testimony trial preparation material), discovery of facts known and opinions held by an expert, otherwise discoverable under § 5.321 (relating to scope), including that acquired or developed in anticipation of litigation or for hearing, may be obtained as follows:

* * *

(3) Upon cause shown, the presiding officer may order further discovery by other means, subject to restrictions as to scope and provision concerning fees and expenses as he may deem appropriate. 

52 Pa. Code § 5.324(a)(3).  

§ 5.361. Limitation of scope of discovery and deposition.

 (a)  Discovery or deposition is not permitted which: 

   (1)  Is sought in bad faith. 

   (2)  Would cause unreasonable annoyance, embarrassment, oppression, burden or expense to the deponent, a person or party. 

   (3)  Relates to matter which is privileged. 

   (4)  Would require the making of an unreasonable investigation by the deponent, a party or witness. 

52 Pa. Code § 5.361(a).

Pursuant to Section 5.321(c), a party may obtain discovery of any matter not privileged that is relevant to a pending proceeding and that is reasonably calculated to lead to the discovery of admissible evidence.  52 Pa. Code § 5.321(c).  While discovery is broad in Pennsylvania, parties are not entitled to engage in “fishing expeditions.”  Land v. State Farm Mut. Ins. Co., 410 Pa. Super. 579, 585, 600 A.2d 605, 608 (1991).  
In Set 1, PPL is seeking information related to all health and safety concerns Complainant believes are caused or can be caused by PPL’s smart meter.   Complainant objected because she had not yet determined her expert on the issue and responded, “[S]mart meters increase the risk of cancer, can damage the nervous system, and adversely affects the reproductive organs.”  The Third Prehearing Order requires the parties to exchange copies of all exhibits and reports/statements to be presented at the May 10, 2018 hearing by April 10, 2018.  In its letter dated March 26, 2018, Respondent has requested written expert testimony be served on April 10, 2018.  This letter request will be granted, and Complainant will be compelled to provide a more complete response to PPL’s interrogatory by April 10, 2018.  I find in favor of Respondent on this issue.
PPL is also seeking information about the types of electric appliances and devices used in the home.  Complainant objects claiming this request is unduly burdensome and would require her to list every single electric using item.  As PPL agrees to limit the scope of inquiry, Complainant shall be compelled only to provide the make and model of solely the following appliances or devices she may own including: wireless phones, cellphones, microwaves, wireless routers, Wi-Fi networks, tablets, computers, Bluetooth speakers, wireless security system, smart speakers, garage door openers, baby monitors and walkie talkies at the service property.  The  limited inquiry is reasonably calculated to lead to the discovery of admissible evidence.  

Additionally, PPL requests identification of prospective witnesses and the source(s) of information relied upon by the witnesses.  PPL seeks the exhibits Complainant intends to use at the hearing.  Such information may be admissible or lead to discovery of admissible evidence at the hearing and is discoverable under the broad terms of 52 Pa. Code §5.321.  Further, the Third Prehearing Order dated January 17, 2018 directed the parties to provide each other with copies of all exhibits and reports/statements to be presented at the May 10, 2018 hearing on or before April 10, 2018.  Therefore, responses to this inquiry shall be due April 10, 2018, because the inquiry is reasonably calculated to lead to the discovery of admissible evidence.
If the Complainant is concerned about the privacy of her and the household members’ health and other information, the parties may submit a Protective Order to the undersigned to guard the confidentiality of the records and should confer by telephone to discuss any such Protective Order. Additionally, the parties may agree at the hearing that all testimony and records pertaining to health issues may be held and marked confidential.  Otherwise, I find the inquiry to be relevant to the issues in this proceeding and likely to lead to admissible evidence. 
THEREFORE,
IT IS ORDERED:
1. That PPL Utilities Corporation’s Motion to Compel is granted.

2. That Complainant is directed to provide PPL Utilities Corporation with responses to PPL Set I Interrogatories and Requests for Production of Documents as modified by the body of this Order no later than April 10, 2018.
3. That the direct testimony of all expert witnesses shall be in writing and submitted to the presiding officer and the opposing party by April 10, 2018, in accordance with 52 Pa. Code § 5.412(a).  
4. That all expert witnesses shall appear for cross-examination and to supplement or correct their written direct testimony at the hearing.
Date:
April 4, 2018


/s/





Elizabeth H. Barnes

Administrative Law Judge
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