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OPINION AND ORDER

BY THE COMMISSION:

Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Exceptions filed by Kimberley Chambers (Complainant) on November 15, 2017, to the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Marta Guhl, issued on November 2, 2017.  Replies to the Exceptions of the Complainant were filed by Philadelphia Gas Works (PGW or Company) on February 22, 2018.  For the reasons stated below, we shall deny the Exceptions and adopt the ALJ’s Initial Decision as modified, consistent with this Opinion and Order, which dismisses the Complaint.
History of the Proceeding

On April 7, 2016, the Complainant filed a Formal Complaint (Complaint) against PGW alleging that the Company was threatening or had shut off her utility service and requested a payment arrangement. Complaint at ¶¶ 4-5.  

On April 27, 2016, PGW filed an Answer (Answer) admitting that it provided natural gas service to the Complainant and that a termination notice was issued on March 24, 2016 because the Complainant failed to pay her bills in full and on a timely basis.  Answer at 1-2.  PGW averred that the Complainant is not entitled to a payment arrangement because she defaulted on a prior payment arrangement established by the Commission’s Bureau of Consumer Services (BCS).  Id. at 2.

PGW stated that on March 31, 2016, the Complainant contacted PGW to avoid termination of service, and was informed that she would need a cure payment of $7,741.19[footnoteRef:2] to be reinstated into PGW’s Customer Responsibility Program (CRP) or a catchup amount of $2,811 to be reinstated into her prior payment agreement with PGW.  Id.  [2:  	At the time of the evidentiary hearing, this amount had increased to $8,890.75.  Tr. at 18.] 


By way of further answer, PGW explained that in addition to her current past due balance of $13,514.76, the Complainant has a $10,643.60 “write off” balance from a prior address, which is more than four years old.  Id. at 1-2.  Additionally, PGW submitted that, during 2010, the Complainant exhausted all three medical certification holds on her account.  Id. at 1-2.

An evidentiary hearing was held in this matter on July 20, 2016.  The Complainant appeared pro se and testified on her own behalf, while the Company was represented by counsel who presented the testimony of one witness and eight exhibits (PGW Exhs. 1, 2, 2A, 2B, 2C, 2D, 3, and 4).  The record in this proceeding contains a thirty-two-page transcript and eight exhibits, which were admitted into the record.  The record was closed on August 8, 2016, after the ALJ received the transcript.  I.D. at 2.		
In her Initial Decision, ALJ Guhl dismissed the Complaint for failure of the Complainant to sustain her burden of proof to establish that PGW violated the Public Utility Code (Code), a Commission Regulation, or Order related to the termination notice issued.  Id. at 1.  Furthermore, the ALJ ruled that the Commission does not have the authority to order another payment arrangement.  Id. at 7.

 As previously noted, on November 15, 2017, the Complainant filed Exceptions to the Initial Decision, but did not serve PGW.  By Secretarial Letter issued February 13, 2018, the Complainant’s Exceptions were transmitted to PGW, and the Company was given ten days to file Replies to Exceptions.

PGW filed Replies to Exceptions on February 22, 2018.

Background

The Complainant, who currently resides at 7254 Mansfield Avenue, First Floor Apartment, Philadelphia, Pennsylvania, contended that she has many health issues and cannot make the cure payment of $7,741.19[footnoteRef:3] to reinstate her in PGW’s CRP.  The Complainant indicated that she would like a payment plan that would require regular monthly payments of no more than $350.  Complaint at ¶ 5.  The Complainant is unemployed and receives $733.00 per month in Social Security Disability benefits, as well as, $22.10 per month from the Commonwealth of Pennsylvania.  I.D. at 3.  Additionally, the Complainant receives Supplemental Nutrition Assistance Plan (SNAP) benefits in the amount of $101.00 per month.  Id.   [3:  	$8,890.75 at time of hearing.] 


		PGW, on the other hand, testified that the Complainant has a history of missed and late payments, checks returned for insufficient funds, and payments of less than the amount due, which contributed to her current outstanding balance of $13,514.76.[footnoteRef:4]  Tr. at 22-26; PGW Exh. 2.  The Complainant’s enrollment in PGW’s CRP began on August 3, 2009, and was suspended on February 10, 2011, for failure to satisfy her obligation of making regular monthly payments.  I.D. at 3-4, Tr. at 26; PGW Exh. 3.  The record evidence shows that between March 2011 and August 2015, the Complainant entered into and defaulted on multiple payment arrangements granted by PGW, as well as, defaulting on one payment plant established by BCS under BCS No. 3341887.[footnoteRef:5]  PGW Exh. 3. [4:  	This outstanding balance is also comprised of balances from the Complainant’s previous addresses.  Tr. at 22.  At the time of the hearing, this amount had increased to $13,686.88.  Tr. at 18-19.]  [5:  	The Complainant obtained a Commission-issued payment arrangement in June of 2015 but defaulted on the payment arrangement on August 22, 2015.  I.D. at 4, Tr. at 27, 29; PGW Exhs. 2D, 3.] 


Discussion

Legal Standards

As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Code.  66 Pa. C.S. § 332(a).  To establish a sufficient case and satisfy the burden of proof, the Complainant, as the party seeking relief, must show that PGW is responsible or accountable for the problem described in the Complaint.  Patterson v. The Bell Telephone Company of Pennsylvania, 72 Pa. P.U.C. 196 (1990).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. denied, 529 Pa. 654, 602 A.2d 863 (1992).  That is, the Complainant’s evidence must be more convincing, by even the smallest amount, than that presented by PGW.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, this Commission’s decision must be supported by substantial evidence in the record.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. PUC, 489 Pa. 109, 413 A.2d 1037 (1980).

Upon the presentation by the Complainant of evidence sufficient to initially satisfy the burden of proof, the burden of going forward with the evidence to rebut the evidence of the Complainant shifts to PGW.  If the evidence presented by PGW is of co-equal weight, the Complainant has not satisfied her burden of proof.  The Complainant now has to provide some additional evidence to rebut that of PGW.  Burleson v. Pa. PUC, 443 A.2d 1373 (Pa. Cmwlth. 1982), aff’d, 501 Pa. 433, 461 A.2d 1234 (1983).

While the burden of persuasion may shift back and forth during a proceeding, the burden of proof never shifts.  The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. Pa. PUC, 768 A.2d 1217 (Pa. Cmwlth. 2001).  

Additionally, Chapter 14 of the Code, 66 Pa. C.S. §§ 1401-1418, sets forth the law the Commission must follow in handling payment arrangement requests.  Once a customer has defaulted on a prior Commission-issued payment arrangement, the Commission may only reinstate that payment arrangement or authorize a subsequent payment arrangement in limited circumstances.  Section 1405 of the Code, 66 Pa. C.S. § 1405, allows the Commission to establish a payment arrangement and provides, in pertinent part, as follows:

§ 1405.  Payment arrangements

(a)	General rule. – The commission is authorized to investigate complaints regarding payment disputes between a public utility, applicants and customers.  The commission is authorized to establish payment arrangements between a public utility, customers and applicants within the limits established by this chapter.

(b)	Length of payment arrangements. – The length of time for a customer to resolve an unpaid balance on an account that is subject to a payment arrangement that is investigated by the commission and is entered into by a public utility and a customer shall not extend beyond:

(1)  Five years for customers with a gross monthly household income level not exceeding 150% of the federal poverty level. 

* * *

(d)	Number of payment arrangements. – Absent a change in income, the commission shall not establish or order a public utility to establish a second or subsequent payment arrangement if a customer has defaulted on a previous payment arrangement established by a commission order or decision.

* * *

(f)	Failure to comply with a payment arrangement. – Failure of a customer to comply with the terms of a payment arrangement shall be grounds for a public utility to terminate the customer’s service.  Pending the outcome of a complaint filed with the commission, a customer shall be obligated to pay that portion of the bill which is not in dispute and subsequent bills which are not in dispute.


66 Pa. C.S. § 1405 (Emphasis added).

“Change in income” is defined as “[a] decrease in household income of 20% or more if the customer’s household income level exceeds 200% of the Federal poverty level or a decrease in household income of 10% or more if the customer’s household income level is 200% or less of the Federal poverty level.”  66 Pa. C.S. § 1403.  “Household income” is defined as “[t]he combined gross income of all adults in a residential household who benefit from the public utility service.”  Id.  Accordingly, Section 1405(d) of the Code, 66 Pa. C.S. § 1405(d), limits the Commission’s ability to establish more than one payment arrangement for a customer absent a change in income.

Chapter 14 also sets forth the limited circumstances under which the Commission may reinstate a payment arrangement.  Section 1405(e), 66 Pa. C.S. § 1405(e), provides as follows:   
		
	(e)  	Extension of payment arrangement.—If the customer defaults on a payment arrangement … as a result of a significant change in circumstance, the commission may reinstate the payment arrangement and extend the remaining term for an initial period of six months.  The initial extension period may be extended for an additional six months for good cause shown.      
 
A “significant change in circumstance” that is experienced by a customer with household income less than 300% of the Federal poverty level includes the following: 

(1) The onset of a chronic or acute illness resulting in a significant loss in the customer’s household income.

(2) Catastrophic damage to the customer’s residence resulting in a significant net cost to the customer’s household.

(3) Loss of the customer’s residence.

(4) Increase in the customer’s number of dependents in the household.
66 Pa. C.S. § 1403.       

ALJ’s Initial Decision

ALJ Guhl made sixteen Findings of Fact and reached eleven Conclusions of Law.  I.D. at 3-4, 7-8.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.

In addressing the Complainant’s request for a new payment arrangement, the ALJ found that the Complainant had been granted a payment arrangement by BCS but had defaulted on that payment arrangement.  I.D. at 7.  The ALJ noted that in accordance with Section 1405(d) of the Code, 66 Pa. C.S. § 1405(d), the Commission is not authorized to grant a second payment arrangement in the absence of a decreased change in income if the customer defaults on the first payment arrangement.  The ALJ noted that the record evidence indicates that the Complainant’s household income increased from $755.10 to $856.10 since her last Commission-issued payment arrangement.  Id. 

Additionally, the ALJ noted that pursuant to Section 1405(e) of the Code, 66 Pa. C.S. § 1405(e), the Commission is authorized to reinstate a payment arrangement and extend the remaining term for an initial period of six months in those instances where a customer has defaulted on a payment arrangement as a result of a significant change in circumstance.  The ALJ cited to Section 1403 of the Code, 66 Pa. C.S. § 1403, which defines “Significant change in circumstance.”  Id. at 6.  The ALJ found that the Complainant did not testify, nor did the evidence reflect, that she experienced a significant change in circumstance as that phrase is defined and applied in the Code.  Therefore, the ALJ concluded that the Commission is constrained from providing the Complainant with another payment arrangement based on Section 1405(d) and (e) of the Code.  Id. at 7.

Exceptions

Before addressing the Exceptions, we note that any issue or Exception that we do not specifically address shall be deemed to have been duly considered and denied without further discussion.  The Commission is not required to consider, either expressly or at length, each contention or argument raised by the Parties.  Consolidated Rail Corp. v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).

	We acknowledge that the format of the Complainant’s Exceptions does not strictly comply with Section 5.533(b) of our Regulations, 52 Pa. Code § 5.533(b), which requires that exceptions be numbered, identify the finding of fact and conclusions of law to which exception is taken, and cite to the relevant pages of the Initial Decision.  Nevertheless, particularly because the Complainant is appearing pro se, we will accept the Exceptions as filed pursuant to Section 1.2(a) of our Regulations, 52 Pa. Code § 1.2(a), in order to secure a just, speedy, and inexpensive determination.

The Complainant’s Exceptions consist of a single handwritten page in which she generally expresses her disagreement with the ALJ’s ruling.  The Complainant reiterates her contention that she is unable to make payments due to her medical and financial situation and needs help with paying her gas bill.  The Complainant avers that she has been paying her current gas bill, provides some income information ($755/month) and states that she had a mastectomy on July 20, 2017.  Exc. at 1.

In its Replies to Exceptions, PGW counters that the Complainant’s Exceptions fail to point to any error in fact or law in the Initial Decision that would support the Commission’s reversal or modification of the Initial Decision.  R. Exc. at 2.  Additionally, PGW points out that the Complainant’s Exceptions contain inappropriate attempts to introduce additional extra-record information into this proceeding, which are not permissible after the close of record.  Therefore, for these reasons, PGW requests that the Commission deny the Complainant’s Exceptions.  R. Exc. at 3.  

Disposition

		On review, we find no merit in the Complainant’s Exceptions.  Initially, we note that the Complainant has offered new information which cannot be considered after the record has been closed.  However, even if we were to consider the new information, it would not lead to the conclusion that the Complainant merits a new payment arrangement.  Therefore, based on our review of the record and the positions of the Parties, we shall deny the Complainant’s Exceptions and modify the Initial Decision.  

We agree with the ALJ’s conclusion that the Complainant is not eligible for another payment arrangement, because the Complainant did not demonstrate a “change in income” as defined by Section 1403 of the Code, 66 Pa. C.S. § 1403.  However, we do not agree with the ALJ’s conclusion that the Complainant’s household income increased since her last Commission-issued payment arrangement.

In reaching this determination, the ALJ concluded that the Complainant’s total monthly household income increased from $755.10 to $856.10, based on the Complainant’s receipt of $101 a month in food stamps.  I.D. at 7; Finding of Fact Nos. 5-8. 

The value of food stamps received by the Complainant cannot be considered a part of her gross household income pursuant to 7 U.S.C. § 2017(b) and 52 Pa. Code § 62.2.  The Supplemental Nutrition Assistance Program, what used to be termed the federal Food Stamp Program, is administered in accordance with 7 U.S.C. § 2017.  Section 2017(b) provides the following:

The value of benefits that may be provided under this chapter shall not be considered income or resources for any purpose under any Federal, State, or local laws, including, but not limited to, laws relating to taxation, welfare, and public assistance programs, and no participating State or political subdivision thereof shall decrease any assistance otherwise provided an individual or individuals because of the receipt of benefits under this chapter.
[bookmark: substructure-location_b]
[bookmark: _Hlk508284473]Furthermore, Section 62.2 of our Regulations, 52 Pa. Code § 62.2, defines a low-income customer.  That definition expressly excludes noncash benefits such as food stamps from the household gross income calculation, as follows:
  
Low-income customer – A residential utility customer whose gross household income is at or below 150% of the Federal poverty guidelines.  Gross household income does not include the value of food stamps or other noncash income.

52 Pa. Code § 62.2 (emphasis added)

Therefore, based on our review of the record, the Complainant’s current monthly household income is approximately $755.10.[footnoteRef:6]  It appears that the Complainant’s monthly household income has remained the same since the issuance of the prior payment arrangement.  Accordingly, we find that the Complainant did not demonstrate a “change in income,” and so does not qualify for a Commission-issued payment agreement under Section 1405(d) of the Code.   [6:  	The Complainant’s current household monthly income of $755.10 includes $733.00 per month in Social Security Disability benefits and $22.10 per month from the Commonwealth of Pennsylvania.] 


Moreover, while we do not agree with the ALJ’s analysis of the Complainant’s household income, we agree with the ALJ’s conclusion that the strict language of Chapter 14 does not permit the Commission to provide the Complainant with another payment arrangement.  While we are sympathetic to the Complainant’s circumstances, she has not demonstrated a significant change in circumstances.  Her medical conditions have not demonstrated the onset of a chronic or acute illness that resulted in a significant loss in the Complainant’s household income, which constrains the Commission from reinstating a prior Commission-issued payment arrangement under Section 1405(e) of the Code.  Nevertheless, we encourage the Company, to the extent possible, to work with the Complainant in reducing her current outstanding balance.  

For the reasons discussed above, we shall deny the Complainant’s Exceptions and modify the Initial Decision, consistent with our discussion herein.

Conclusion

	Based on our review and analysis of the record in this proceeding, we shall deny the Complainant’s Exceptions and adopt the ALJ’s Initial Decision as modified, consistent with this Opinion and Order; THEREFORE,

	IT IS ORDERED:

	1.	That the Exceptions filed by Kimberley Chambers on November 15, 2017, to the Initial Decision of Administrative Law Judge Marta Guhl, issued on October 16, 2017, are denied, consistent with this Opinion and Order.

2.	That the Initial Decision of Administrative Law Judge Marta Guhl, issued on October 16, 2017, is adopted, as modified consistent with this Opinion and Order.

3.	That the Formal Complaint filed on April 7, 2016, by Kimberley Chambers against Philadelphia Gas Works at Docket No. C-2016-2538724 is dismissed, consistent with this Opinion and Order. 

4.	That the proceeding at this docket be marked closed.


[image: ]					BY THE COMMISSION,




						Rosemary Chiavetta
						Secretary

(SEAL)
ORDER ADOPTED:  April 5, 2018
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