BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Jeffrey T. Conley					:
:
	v.						:		C-2017-2634554									:
West Penn Power Company				:
							


SECOND INTERIM ORDER
GRANTING THE PARTIES’ JOINT REQUEST FOR HEARING CANCELLATION AND REFERRING CASE FOR MEDIATION REVIEW


Procedural History


On November 13, 2017, Complainant Jeffrey T. Conley (Complainant) filed a Formal Complaint with the Pennsylvania Public Utility Commission (Commission) against West Penn Power Company (West Penn).  Complainant alleged that a power outage, followed by a loud bang, occurred at his service address, 258 Ridge Road, Brownsville, Pennsylvania 15417, on September 11, 2017.   Power was restored momentarily and followed by a louder bang.  As a result, Complainant asserted he sustained damages to his 42” flat screen television, a florescent light fixture with light tubes, four LED light bulbs – 75-watt equivalent, and three power surge protection strips.  Complaint ¶4.  For relief, Complainant requested a Commission order directing West Penn to reimburse him the replacement costs for his damaged items.  Id. ¶5. 

[bookmark: _Hlk508715216]West Penn filed an Answer and New Matter and Preliminary Objections (PO) on December 8, 2017.  West Penn admitted in part and denied in part the material allegations of the Complaint.  Answer ¶ 4.  West Penn admitted that Complainant experienced a momentary interruption on September 11, 2017, but West Penn alleged the cause of the interruption was unknown.  “However, the symptoms of the outage are consistent with over-voltage due to 25kV to 12kV contact, and it was determined that it is likely that electro-mechanical repulsion propelled the 12kV into the 25kV conductors, resulting in overvoltage on the 12kV circuit,” according to West Penn.  In New Matter, West Penn submitted the outage was caused by unforeseen and unplanned equipment failure.  New Matter ¶13.  West Penn asserted, ‘“Rule 21 of the Company’s Commission-approved Tariff states, in pertinent part, that ‘[t]he Company shall not be liable for any damages due to accident, strike, storm, lightning, riot, fire, flood, legal process, state or municipal interference or any other cause beyond the Company’s control.”’  Id. ¶21.  As relief, West Penn requested dismissal of the Complaint with prejudice.

Complainant did not file a response to the New Matter.

In its PO, West Penn objected that Complainant was seeking a Commission order directing the Company to reimburse him for alleged personal property losses.  PO ¶1.  West Penn argued, “. . . the Commission does not have the power and legal authority to award monetary damages.”  Id. ¶2.  

As a result, the Company request[ed] that this Preliminary Objection be granted and that the Commission: (i) strike all allegations in the Formal Complaint regarding monetary damages; (ii) expressly prohibit the Complainant from introducing any testimony or exhibits at any evidentiary hearing regarding alleged damages; (iii) dismiss the Formal Complaint in its entirety with prejudice; and (iv) grant the Company such other relief as may be just and reasonable under the circumstances.

Id.  West Penn served its PO upon Complainant on December 8, 2017, together with a
Notice to Plead to the PO within ten (10) days of service.  Complainant did not file a response to the PO. 

First Interim Order 

By First Interim Order entered on March14, 2018, West Penn’s PO were sustained to the extent that the Commission lacked authority to award monetary damages. 
See In Re: Melograne, 812 A. 2d 1164 (Pa. 2002); Feingold v. Bell of Pennsylvania, 477 Pa. 1, 383 A.2d 791 (1977).  Therefore, Complainant’s request for monetary relief was stricken from his Complaint.  
		However, Complainant also alleged he sustained damages to his personal property, resulting from power outages followed by loud banging sounds.  West Penn admitted that Complainant sustained a momentary power outage on September 11, 2017.  Viewing the power outage in the light most favorable to Complainant as the nonmoving party, Complainant had asserted an issue as to the reasonableness of service under Section 1501 of the Public Utility Code (Code), 66 Pa.C.S. § 1501.  

		Section 1501 of the Code mandates that a public utility must furnish and maintain adequate, efficient, safe, and reasonable service and facilities, and must make such repairs, changes, alterations, substitutions, and improvements in or to such service and facilities as shall be necessary or proper for the accommodation, convenience and safety of its patrons and the public.  Upon finding that the service or facilities of a public utility are unreasonable, unsafe or inadequate, the Commission may prescribe, by regulation or order, the reasonable, safe and adequate service or facilities that a public utility must furnish or employ. 

		Accordingly, West Penn’s request to dismiss the Complaint in its entirety was denied.  There were questions of fact concerning West Penn’s compliance with the reasonable service requirements of Section 1501 of the Code.  While the ultimate determination of facts would guide the outcome of the case, a factual dispute prevented the grant of a preliminary motion to dismiss the case in its entirety.  Any doubt as to a factual dispute necessitated an assumption in favor of the nonmoving party.  As a result, the Scheduling Staff of the Office of Administrative Law Judge was directed to schedule the case for hearing. 

Hearing Notice, Prehearing Order and Mediation Request

By Call-In Telephone Hearing Notice dated March 15, 2018, the Commission notified the Parties that that a telephonic hearing was scheduled before me on Wednesday, May 3, 2018 at 10:00 a.m.  By Prehearing Order dated March 15, 2018, the Parties were informed of the applicable procedural rules for the hearing.  

By email dated April 10, 2018, counsel for West Penn, Teresa Harrold, Esquire, represented that the Parties would like to engage in mediation before proceeding to hearing.  Thus, the Parties were jointly requesting cancellation of the hearing scheduled for May 3, 2018, to participate in mediation.  By email dated April 10, 2018, I informed the Parties that their joint request would be taken under advisement, and an interim order addressing their request would be issued shortly.

Discussion and Ruling


[bookmark: _GoBack]	It is the policy of the Commission to encourage settlements.  52 Pa.Code § 5.231.  It is Commission policy to encourage mediation during which the parties may attempt to resolve the case with the aid of a mediator.  52 Pa.Code §§ 69.391– 69.397.  The mediator, a neutral staff member within the Mediation Unit of the Commission’s Office of Administrative Law Judge, does not give advice, represent any party, evaluate or make a decision.  Instead, the mediator assists the parties in their efforts to come to an agreement thereby avoiding the time, expense and uncertainty of litigation.  After due consideration, the Parties’ joint request will be granted; the hearing scheduled for May 3, 2018, will be cancelled; and the case will be referred for mediation review in the ordering paragraphs below.

	In the event the Parties are unable to resolve this matter with the assistance of the mediator, the formal hearing will be rescheduled.


ORDER

THEREFORE,

IT IS ORDERED:  

1.	That the joint request of Jeffrey T. Conley and West Penn Power Company for cancellation of the Initial Call-In Telephonic Hearing scheduled on the Complaint in the matter of Jeffrey T. Conley v. West Penn Power Company at Docket No. C-2017-2634554 for Wednesday, May 3, 2017, is hereby granted. 

2.	That the Initial Call-In Telephonic Hearing scheduled on the Complaint in the matter of Jeffrey T. Conley v. West Penn Power Company at Docket No. C-2017-2634554 for Wednesday May 3, 2017, with the Commission’s Office of Administrative Law Judge in Pittsburgh is hereby cancelled. 

3.	That the Complaint in this matter is hereby referred to the Commission’s Mediation Unit for the Commission’s mediation review process.

	4.	That in the event the Parties are unable to resolve the Complaint in this matter with the assistance of the mediator, the case shall be rescheduled for a formal hearing and the Parties so notified in writing.
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Date:  April 11, 2018					
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