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	v.
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OPINION AND ORDER


BY THE COMMISSION:


Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Complaint filed by Marta Abrantes (Complainant or Ms. Abrantes) on June 30, 2017, against Philadelphia Gas Works (PGW), and the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Christopher P. Pell, issued on December 12, 2017, in the above-captioned proceeding.  Exceptions have not been filed.  However, we have exercised our right to review the Initial Decision pursuant to Section 332(h) of the Public Utility Code (Code), 66 Pa. C.S. § 332(h).  For the reasons stated below, we shall modify the Initial Decision to dismiss the Complaint, without prejudice, and refer this matter to the Bureau of Investigation and Enforcement for such further action as deemed appropriate, consistent with this Opinion and Order.

[bookmark: OLE_LINK1][bookmark: OLE_LINK2]History of the Proceeding

On June 30, 2017, Marta Abrantes (Complainant) filed a formal Complaint (Complaint) against Philadelphia Gas Works (PGW or Respondent) with the Pennsylvania Public Utility Commission (Commission).  In the Complaint, the Complainant placed a checkmark in the box indicating that there are incorrect charges on her bill.  Under the “requested relief” section of the Complaint, the Complainant alleged that her gas bills increased as a result of a gas leak that she reported to PGW on December 1, 2016.  The Complainant further alleged that PGW investigated her concerns and declared her home safe, only to come to her home in February 2017 in response to her high bill concerns, at which time PGW determined she did have a leak.  As relief, the Complainant requested that PGW be directed to adjust her bills to account for the leak that should have been fixed in December 2016.  I.D. at 1.

On August 1, 2017, the Respondent filed an Answer denying that there are incorrect charges on the bill for service at 6831 Sylvester Street, Philadelphia, PA (Service Address).  PGW explained that it established service at her Service Address in Philadelphia, on May 5, 2015, and that the Complainant’s account is listed as residential gas heat.  PGW maintained that a PGW technician went to the service address on December 1, 2016, in response to a call from the Complainant regarding a gas leak, that the technician found a leak on her fuel line, and that the technician made the necessary repairs.  PGW further maintained that the meter at the service address is equipped with an Electronic Reading Transmitting (ERT) device, and that the disputed bill reflects the actual usage recorded on the meter.  Answer at 1; I.D. at 2.


By Hearing Notice dated August 10, 2017, a hearing was scheduled for October 6, 2017 at 10:00 a.m., and the matter was assigned to ALJ Christopher P. Pell.  The Hearing Notice advised the parties of the location, date and time of the scheduled hearing and warned in italicized type: “Attention: You may lose the case if you do not come to this hearing and present facts on the issues raised.”  I.D. at 2.

A Prehearing Order was issued on August 14, 2017.  The Prehearing Order directed the parties to comply with various procedural requirements and directed that a request to change the scheduled hearing should be sent to the ALJ at least five days prior to the hearing date, be in writing and state the agreement or opposition of the other party. It warned both parties of potentially serious consequences if they failed to obtain a continuance and failed to attend the hearing.  It also explained that the complainant bears the burden of proof to establish that PGW violated its tariff, the Code, or a Commission Order or Regulation, and that she is entitled to the relief requested in the Complaint.  I.D. at 2.

Prior to the hearing on October 6, 2017, the Complainant left a voicemail message for the ALJ at 10:44 p.m. on October 5, 2017 indicating that she would not be attending the hearing because she had to work.  The Complainant did not explain why she had not contacted the ALJ earlier to explain that she had a scheduling conflict, did not explain why she had not contacted the ALJ during office hours, nor did the Complainant request a postponement of the scheduled hearing.  The Complainant was contacted via voicemail by the ALJ’s legal assistant and advised that the hearing would proceed as scheduled and that her Complaint would be dismissed if she failed to appear for the scheduled hearing.  I.D. at 2.

The hearing convened as scheduled on October 6, 2017.  Counsel for PGW was present with two witnesses and was prepared to proceed.  Ms. Abrantes was not present.  As a result, no witnesses were presented, and no exhibits were introduced into the record.  The Respondent’s counsel moved that the Complaint be dismissed with prejudice for lack of prosecution pursuant to 52 Pa. Code § 5.245.  I.D. at 3.

		In his Initial Decision, ALJ Pell granted PGW’s Motion and dismissed the Complaint with prejudice for lack of prosecution.  I.D. at 6.

Discussion
Legal Standards

		As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Code, 66 Pa. C.S. § 332(a).  To establish a sufficient case and satisfy the burden of proof, the Complainant must show that PGW is responsible or accountable for the problem described in the Complaint.  Patterson v. The Bell Telephone Company of Pennsylvania, 72 Pa. P.U.C. 196 (1990).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. denied, 529 Pa. 654, 602 A.2d 863 (1992).  That is, the Complainant’s evidence must be more convincing, by even the smallest amount, than that presented by PGW.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, this Commission’s decision must be supported by substantial evidence in the record.  Mill v. Pa. PUC, 447 A.2d 1100 (Pa. Cmwlth. 1982).  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. PUC, 489 Pa. 109, 413 A.2d 1037 (1980).

Upon the presentation by the Complainant of evidence sufficient to initially satisfy the burden of proof, the burden of going forward with the evidence to rebut the evidence of the customer shifts to PGW.  If the evidence presented by PGW is of co‑equal value or “weight,” the burden of proof has not been satisfied.  The Complainant now has to provide some additional evidence to rebut that of PGW.  Burleson v. Pa. PUC, 443 A.2d 1373 (Pa. Cmwlth. 1982), aff’d, 501 Pa. 433, 461 A.2d 1234 (1983).

ALJ Pell made eleven Findings of Fact and reached three Conclusions of Law.  I.D. at 3-4, 5-6.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.

ALJ’s Initial Decision

		The ALJ addressed the Complainant’s due process rights explaining that administrative agencies, such as the Commission, are required to provide due process to the parties appearing before them.  Schneider v. Pa. Pub. Util. Comm’n., 479A.2d 10 (Pa. Cmwlth. 1984).  The ALJ further explained that the due process requirement is satisfied when the administrative agency provides the parties notice and the opportunity to be heard.   The Commission sent a notice of hearing in this case to the Complainant on August 10, 2017, by regular first-class mail to the address stated on the Complaint.  A prehearing order was also mailed to the Complainant at the address shown in the Complaint.  I.D. at 4.

		Both the hearing notice and the prehearing order were never returned to sender.  The ALJ noted that it can be presumed that this mail, which was sent in the ordinary course of business, was received by the Complainant.  I.D. at 4-5 (citing, in part, Berkowitz v. Mayflower Securities, Inc., 455 Pa. 531, 317 A.2d 584 (1974)).

		The ALJ observed that the Complainant waited until the evening before the scheduled hearing to call the ALJ’s office and leave a message indicating that she would not attend the hearing.  The Complainant did not request a postponement.  The Complainant did not appear for the hearing and, as of the date of the issuance of the Initial Decision, did not call the Philadelphia Office of Administrative Law Judge again.  The ALJ determined that the Complainant had ample opportunity to appear and be heard in this proceeding, but voluntarily chose not to do so.  The ALJ ruled that the due process rights of the Complainant have been fully protected.  I.D. at 5 (citing Sentner v. Bell Telephone Co. of Pa.  Docket No. F-00161106 (Order entered October 25, 1993), and 52 Pa. Code § 5.245).
 
		The ALJ explained that as the party bringing this Complaint, the Complainant bears the burden of proving by a preponderance of the evidence that she is entitled to her requested relief.  By failing to appear and proffer any evidence to support her Complaint, the Complainant has failed to meet her burden.  The ALJ concluded that the Complaint should be dismissed, with prejudice.  I.D. at 5.

Disposition

Upon review, we find that the ALJ properly dismissed the Complaint based on the Complainant’s failure to appear for the scheduled hearing.  Because the ALJ’s August 14, 2017 Prehearing Order warned of the consequences of not appearing at hearing and advised the Parties that any continuances should be sent at least five days in advance of the evidentiary hearing, we agree with the ALJ’s decision to dismiss the Complaint.

Out of concern for the waste of the Commission’s and respondents’ time and resources, we have, on many occasions, dismissed pro se complaints with prejudice for failure to appear at a hearing.  See, e.g., Cynthia Santore Smith v. PECO Energy Company, Docket No. F-2014-2446204 (Order entered September 3, 2015); Marilyn Day v. PECO Energy Company, Docket No. C-2010-2181515 (Order entered June 10, 2011); and Geary.  However, we have also declined to dismiss complaints with prejudice if the complainants made good faith attempts to reach their hearings on time.  See, e.g., Yomari Then v. Philadelphia Gas Works, Docket No. F-2012-2318264 (Order entered June 13, 2013); Windell C. Wiggins v. PECO Energy Company, Docket No. C-2010-2190335 (Order entered October 27, 2011); and Edward B. Ference v. Equitable Gas Company, Docket No. C-20015840 (Order entered February 12, 2002).    

We note that this Complaint, if verified, raises serious safety concerns.  We find that PGW’s response to the gas leak inquiry made on December 1, 2016 and any related billing inconsistencies to be of potential concern.  Therefore, under the unique circumstances of this case, we believe the dismissal should be without prejudice.  Accordingly, we shall direct the Secretary’s Bureau to serve a copy of our decision on the Commission’s Bureau of Investigation and Enforcement (I&E) for such further investigation and action as deemed appropriate with regard to our above-stated potential concerns.

Conclusion

Based on our review of the Initial Decision and the record in this proceeding, we shall modify the Initial Decision to dismiss the Complaint, without prejudice, consistent with the discussion in this Opinion and Order.  Additionally, we shall direct the Secretary’s Bureau to serve a copy of our decision on I&E for such further investigation and action as deemed appropriate, consistent with this Opinion and Order; THEREFORE,

IT IS ORDERED:

1. That the Initial Decision of Administrative Law Judge Christopher P. Pell, issued on December 12, 2017, is modified, consistent with this Opinion and Order. 

2. That the Complaint filed by Marta Abrantes at Docket No. F‑2017‑2613845 is dismissed, without prejudice.

3. That the Secretary’s Bureau shall serve a copy of this Opinion and Order on the Commission’s Bureau of Investigation and Enforcement, for such further investigation and action as deemed appropriate.

4. That this proceeding be marked closed.

[image: ]BY THE COMMISSION,




Rosemary Chiavetta
Secretary

(SEAL)

ORDER ADOPTED: March 15, 2018

ORDER ENTERED:  April 12, 2018
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