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                  v.
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OPINION AND ORDER

BY THE COMMISSION:
Before the Commission for consideration and disposition are the Exceptions (Exc.) of Mr. A. Edward Schwartz (Mr. Schwartz or Complainant) filed on May 9, 2017, to the Recommended Decision (R.D.) of Administrative Law Judge (ALJ) David A. Salapa issued April 21, 2017, in the above-captioned proceeding.  On May 18, 2017, the Commission received from the Commonwealth of Pennsylvania, Department of Transportation (PennDOT), a Motion to Strike the Exceptions and in the Alternative, Reply to Exceptions (PennDOT R.Exc.).  On May 22, 2017, the Commission received from Norfolk Southern Railway Company (Norfolk Southern) the Motion to Strike the Exceptions and in the Alternative, Reply to Exceptions (Norfolk Southern R.Exc.).  Lackawanna County and the Township of LaPlume, additional Parties in this proceeding, join in the positions of PennDOT and Norfolk Southern as set forth in their Motions and Replies to the Exceptions of Mr. Schwartz.

We take official notice that Mr. Schwartz has filed a Petition to Appoint Viewers
 that has been docketed at No. 5696 CV 2017, Court of Common Pleas, Lackawanna County (Lackawanna County Petition).  See 66 Pa.C.S. § 331(g).  The Lackawanna County Petition names the Commission and PennDOT as party-respondents.  PennDOT and the Commission’s Law Bureau (Law Bureau) have entered appearances in the Lackawanna County civil action and have filed Preliminary Objections to the Lackawanna County Petition.  The Preliminary Objections are scheduled for oral argument and disposition before the Honorable Terrence R. Nealon, Judge of the Court of Common Pleas, Lackawanna County.

Mr. Schwartz is a property owner who has filed a Formal Complaint
 (Complaint) with the Commission pursuant to our authority at Section 2704(a) of the Public Utility Code, 66 Pa.C.S. § 2704(a) (Code hereafter).  Mr. Schwartz alleges that the value of his property has decreased because of a Commission Order entered December 5, 2013, at Docket No. C-2011-2237486 (December 2013 Order).  The December 2013 Order directed the abolition of a rail crossing and bridge (S.R. 4009 hereafter) which bisected property owned by Mr. Schwartz.  See 66 Pa.C.S. § 2702(a)‑(g).  The December 2013 Order did not authorize or direct an appropriation or taking of any property.  Mr. Schwartz seeks compensation for the decreased value of his property that he attributes to the December 2013 Order.

The Recommended Decision to which Exceptions have been filed by Mr. Schwartz adjudicated cross-motions for summary judgment filed by the Parties.
  On consideration of the motions, ALJ Salapa recommended the dismissal of Mr. Schwartz’s claim.  ALJ Salapa’s recommendation is to direct summary judgment against Mr. Schwartz.
On consideration of the Exceptions of Mr. Schwartz, the motions and Replies to Exceptions, we shall deny the Exceptions of Mr. Schwartz, consistent with the discussion in this Opinion and Order.  Mr. Schwartz excepts, inter alia, to the findings in the Recommended Decision that the Commission is without jurisdiction to find that abolition of the crossing at S.R. 4009 constitutes a “taking” where there has been no appropriation of property associated with the abolition of the crossing.  Specifically, in this case, the Commission has not authorized or directed the appropriation of any property with an order and the presiding ALJ so found.
Further, we agree with the conclusions reached by the presiding ALJ that Mr. Schwartz’s claim alleging a de facto taking of his property and his request for compensation, under the facts of this dispute, must be determined by the Courts.  
We also conclude that to the extent Mr. Schwartz seeks any further relief from this agency based the determinations involved with the crossing at S.R. 4009 and our prior orders regarding this crossing, such claims are barred by issue preclusion principles.
I.  Background
The matter presently before the Commission was initiated by a September 21, 2016, pleading filed by Mr. Schwartz titled “Application for Determination as to Compensation for Damages Sustained . . .”  The pleading was filed pursuant to 66 Pa.C.S. § 2704(a).  As noted, the pleading was treated as a Formal Complaint and assigned Docket No. C-2016-2570929.
Mr. Schwartz is the owner of property known as Raintree Farm.  Raintree Farm is comprised of approximately 20 acres on the western side of S.R. 4009, and approximately 70 acres on the eastern side thereof.  See Complaint at ⁋ 2.

In his Complaint, Mr. Schwartz explains that in or about 1912, a railroad company that is predecessor to the interests and to the rights currently held by Norfolk Southern, constructed its line – Main Line – through the area of Mr. Schwartz’s property in a generally north/south direction.  This Main Line bisected or divided not only Mr. Schwartz’s farm, which previously had been approximately 110 acres, but also the public road which became S.R. 4009.  The public road which became S.R. 4009 extended across Mr. Schwartz’s land in a generally east/west direction.  See Complaint at ⁋ 3.
In constructing the Main Line, the railroad company also constructed bridges, passages and viaducts thereon, including the bridge which carried S.R. 4009 over its railroad tracks below.  See Complaint at ⁋ 4.

Mr. Schwartz’s Complaint advises that he expended substantial effort, money and resources in prior decades making improvements to his property.  Such improvements are said to include a home, new horse-riding indoor and outdoor arenas, a grand new stables structure, a new landing strip, a new quarry and other fixtures, all located on the seventy acres on the eastern side of the Main Line.  See Complaint at ⁋ 6.  Improvements referred to as “supportive” improvements were made to the twenty acres, also owned by Mr. Schwartz, on the western side of the Main Line.  Id.
The Complaint alleges that the Commission issued an Order on December 5, 2013, at Docket No. C-2011-2237486 (the December 2013 Order), directing that the Delaware and Hudson Railway Company d/b/a/ Canadian Pacific Railroad (D&H) remove a highway bridge carrying S.R. 4009 over its facilities located in LaPlume Township, Lackawanna County.  R.D. at 1.  Norfolk Southern subsequently acquired the D&H rail line and assumed the responsibilities of D&H for removing the S.R. 4009 bridge.  See R.D. at 2.

The Complaint of Mr. Schwartz further stated that prior to the removal of the S.R. 4009 bridge, he used the bridge to travel between the two portions of his property which were bisected by the rail line, i.e. Main Line.  R.D. at 2.
Mr. Schwartz averred that he has been injured and sustained damages by the removal of the S.R. 4009 bridge.  The Complaint alleged that Mr. Schwartz is entitled to compensation for the damages he has suffered by the removal of the bridge due to the de facto taking of his property.  The Complaint requested that the Commission determine compensation for his damages pursuant to 66 Pa.C.S. § 2704(a).  Id.
A.
2011 Original Proceedings of Mr. Schwartz Regarding S.R. 4009
The bridge and crossing carrying S.R. 4009 over the facilities of D&H, succeeded to by Norfolk Southern, were brought before the Commission by a Formal Complaint filed by Mr. Schwartz in the matter of A. Edward Schwartz v. Delaware and Hudson Railway Company, Inc. d/b/a Canadian Pacific Railroad and Pennsylvania Department of Transportation, Docket Nos. P-2011-2241780 and C-2011-2237486 (Original Complaint).
In the Original Complaint, filed April 15, 2011, Mr. Schwartz alleged that the crossing where the bridge carrying S.R. 4009 over the facilities of the railroad company in LaPlume Township, Lackawanna County, was unsafe.  Mr. Schwartz requested that the Commission direct that the bridge be repaired and the weight limit on the bridge be increased.  See Original Complaint.
The Original Complaint resulted in comprehensive proceedings involving all stakeholders and interested Parties.  Such proceedings were conducted pursuant to this Commission’s authority under, inter alia, Section 2702 and 2704 of the Code, 66 Pa. C.S. §§ 2702; 2704.  The Original Complaint spanned several years and resulted in transcripts indicating direct and rebuttal testimony sponsored, variously, by PennDOT, the Commission’s Bureau of Investigation and Enforcement (BI&E), and the Complainant, concerning the S.R. 4009 crossing.  The Original Complaint proceedings additionally resulted in extensive administrative oversight and review.
A review of the record additionally discloses that the December 2013 Order was based on this Commission’s consideration and disposition of a Recommended Decision Upon Remand.  A remand was directed based on the decision of the Commission to engage in further consideration and review of a prior ALJ decision regarding the S.R. 4009 crossing, which decision recommended certain improvements and its continued public use.  After such further review, it was determined in the December 2013 Order (consideration of the Recommended Decision Upon Remand) that abolition of the crossing was in the public interest rather than its relocation or alteration.
The record of the December 2013 Order demonstrates that Mr. Schwartz either actively participated in all Commission proceedings involving the subject crossing or was provided notice and opportunity to participate.  And, when the Complainant exercised his privilege to participate in proceedings before the Commission, he was ably represented by counsel.

We note that the record further shows that on December 31, 2015, the Commission received a letter petition of a Cassandra A. Columbo, Esquire, seeking reconsideration of the decision to abolish the S.R. 4009 bridge as directed in the December 2013 Order.  This petition highlighted concerns of Attorney Columbo as a local resident of the area who would be affected by the removal of the bridge and implied that the local residents were not fully apprised of the proceedings involving S.R. 4009.  Norfolk Southern filed an Answer to the letter-petition.  In its Answer, Norfolk Southern, inter alia, challenged the standing of Attorney Columbo as an “adjacent property owner” under the Code.  See Section 2704(a) of the Code.  Also, Norfolk Southern articulated the existence of alternative paved routes to access the property of Attorney Columbo in the area of S.R. 4009, including U.S. 6 and U.S. 11.  See Norfolk Southern Answer at ⁋ 20.  We denied the letter-petition.
On August 1, 2016, Mr. Schwartz filed a Petition that was treated as an appeal of Staff Action under our Regulations.  See 52 Pa. Code § 5.44.  This Petition was directed to the final determination of the Commission, as expressed in a July 2016 Secretarial Letter, that all work associated with the project to abolish the crossing at S.R. 4009 (Docket No. P-2011-2241480) had been completed and that the record in the proceeding should be closed.  The bridge carrying S.R. 4009 has, in fact, been demolished, consistent with the December 2013 Order as of, on or about, May 9, 2016.  See R.D. at 2; Finding of Fact #5.

By Opinion and Order entered May 4, 2017 (May 4, 2017 Order), this Commission has, most recently, considered and denied a Petition for Reconsideration of Staff Action filed by Mr. Schwartz at the docketed proceedings of the Original Complaint.  The May 4, 2017 Order provided a lengthy summary of the procedural history of the Original Complaint regarding S.R. 4009.  We reprint excerpts of the procedural history and summary of activity concerning S.R. 4009 from the May 4, 2017 Order, below:
On April 15, 2011, the Petitioner [Mr. Schwartz] filed a Complaint . . . which was docketed at No. C‑2011-2237486.  The Petitioner alleged, inter alia, that the Bridge carrying State Route 4009 (SR 4009) over the facilities of the Railroad (Bridge) was unsafe and was not being properly maintained by the Railroad and PennDOT.  The Petitioner requested that we direct that the Bridge be repaired and that the weight limit on the Bridge be increased from a ten ton weight limit or, alternatively, that we direct the Railroad to construct and maintain an at‑grade crossing.

*          *          *

On May 9, 2011, PennDOT filed an Answer to the Complaint in which it denied that the Bridge was unsafe . . ..

On May 10, 2011, PennDOT notified the Commission that a portion of the Bridge had fallen onto the Railroad’s right of way, blocking the tracks.  A Commission staff engineer conducted another field investigation and conference at the site on May 12, 2011.  

On May 13, 2011, the Petitioner filed a Petition for Issuance of Emergency Order and Request for Expedited Hearing, averring that, since the Complaint was filed, the Bridge had further deteriorated and PennDOT closed the bridge on May 11, 2011.

On May 19, 2011, we entered an Order wherein we: (1) affirmed PennDOT’s action in closing the Bridge to vehicular traffic; (2) directed PennDOT to perform any work necessary to prevent pedestrian access to the Bridge; and (3) directed PennDOT to provide for detours while the Bridge remained closed.

*          *          *
We issued an Opinion and Order on July 5, 2011, which upheld the ALJ’s Order denying the request for interim emergency relief and referred the matter to the Office of Administrative Law Judge (OALJ) for further proceedings.
*          *          *
On May 11, 2012, the ALJ issued a Recommended Decision which directed, inter alia, that PennDOT, at its initial cost and expense, perform and complete the work to repair the Bridge.  The Recommended Decision also directed that upon completion of the work, this proceeding be scheduled for a hearing to allocate the costs of the work performed and to assign inspection and future maintenance responsibilities for the Bridge.  No Party filed Exceptions to the Recommended Decision.

On August 3, 2012, we issued an Opinion and Order adopting the ALJ’s Recommended Decision.  However, we also expressed our concern that the repair work, which was characterized as a “temporary fix,” might allow permanent repairs to languish.  Accordingly, we remanded the matter to OALJ for a determination on the future disposition of the crossing, and on the allocation of costs for the work performed.


By Secretarial Letter dated January 24, 2013, we directed that the Bridge be reopened to vehicular traffic for a maximum weight limit of thirteen tons.


The next hearing was held on May 23, 2013, and the record was closed on July 30, 2013.

On August 14, 2013, we issued the ALJ’s Recommended Decision Upon Remand wherein he recommended, inter alia, that the Railroad reimburse PennDOT for a portion of the costs of the work performed by PennDOT.  The ALJ recommended that PennDOT inspect and maintain the Bridge until it is removed by the Railroad, and that the Railroad reimburse PennDOT for a portion of the costs of inspection and maintenance incurred by PennDOT.  Additionally, the ALJ recommended that the Railroad be directed to remove the Bridge, and that PennDOT be directed to erect and maintain barricades on the approaches to the crossing.  Upon completion of the work, the ALJ recommended that the crossing be abolished.

Exceptions to the Recommended Decision Upon Remand were filed by the following Parties:  I&E on September 20, 2013; the Railroad on September 30, 2013; and PennDOT on September 30, 2013.  On October 10, 2013, the Railroad and PennDOT filed Replies to Exceptions.  

By Order entered on December 5, 2013, at the above-captioned Dockets (December 2013 Order), we denied the Exceptions and adopted the Recommended Decision Upon Remand.  Consistent with the ALJ’s recommendation, we, inter alia, directed the Railroad, at its sole cost and expense, to prepare and submit for our approval, a complete, detailed, final demolition plan for the removal of the Bridge, within twelve months of the date of entry of the Opinion and Order, or by December 5, 2014. . ..
*          *          *  

On January 12, 2015, the Petitioner filed a Petition for Reconsideration of Staff Action (2015 Petition) seeking reconsideration of our December 2014 Secretarial Letter.  The Railroad and PennDOT filed Answers to the 2015 Petition on January 16, 2015 and January 26, 2015, respectively

On April 23, 2015, we issued an order denying the 2015 Petition.

*          *          *

On December 31, 2015, Cassandra A. Colombo filed a Petition for Rescission or Amendment of our December 2013 Order (Rescission Petition).

*          *          *

On March 17, 2016, we issued an order which (1) denied the Rescission Petition; and (2) granted the Extension Petition.

[O]n July 20, 2016, the Commission’s Secretary issued the July 2016 Secretarial Letter in accordance with Section 2702 of the Public Utility Code (Code) 66 Pa. C.S. § 2702.  In the July 2016 Secretarial Letter, it was determined that all work associated with the project at Docket No. P-2011-2241480 had been completed and that the record in this proceeding should be closed.

On August 1, 2016, the Petitioner filed his Petition.  No Answer to the Petition has been filed.

See May 4, 2017 Order, at 2-7; (notes omitted).  
II.  History of the Proceedings
In the present matter, Mr. Schwartz has filed an application, treated as a Formal Complaint, raising the issue of whether he is statutorily entitled to relief from this agency based on Section 2704 of the Code, 66 Pa.C.S. § 2704(a), because of the December 2013 Order.  

PennDOT filed an Answer with New Matter to the Complaint.  (PennDOT Answer).  The PennDOT Answer admitted that Mr. Schwartz filed the Complaint docketed at No. C-2011-2237486, that the Commission directed that the S.R. 4009 bridge be removed, and that the bridge had been removed.  R.D. at 2.  The New Matter asserted that Mr. Schwartz’s complaint sought damages from the Commission.  The New Matter argued that PennDOT had been improperly joined as a Party since the Complaint of Mr. Schwartz is an application for damages.  R.D. at 3.
PennDOT averred in its New Matter that the Commission did not appropriate any property in the proceeding docketed at No. C-2011-2237486.  In addition, PennDOT advised that no court of competent jurisdiction has determined that there has been a taking of Mr. Schwartz’s property.  PennDOT additionally contended that neither the Commission’s order directing removal of the S.R. 4009 bridge, nor its actual removal, constitute a de facto appropriation of Mr. Schwartz’s property.  R.D. at 3.  PennDOT asserted that if a court of competent jurisdiction determines that there has been a de facto taking of Mr. Schwartz’s property, the Court of Common Pleas determines damages.  PennDOT requested that the Commission dismiss Mr. Schwartz’s Complaint.  R.D. at 3.

On November 21, 2016, Norfolk Southern filed an Answer with New Matter to the Complaint.  Norfolk Southern admitted in its Answer that Mr. Schwartz filed the Complaint docketed at No. C-2011-2237486, that the Commission directed that the S.R. 4009 bridge be removed, and that the bridge had been removed.  R.D. at 3.
Norfolk Southern further replied that by order dated December 17, 2015, the Court of Common Pleas of Lackawanna County determined that Mr. Schwartz had no legal right to a private crossing regarding S.R. 4009.  A copy of the December 17, 2015, Memorandum Opinion and Order of the Court of Common Pleas, Lackawanna County, was attached to the Norfolk Southern Answer with New Matter and marked as Exhibit “A.”  R.D. at 3.

In its New Matter, Norfolk Southern interposed several objections in support of its position that the Complaint of Mr. Schwartz should be dismissed.  Specifically, Norfolk Southern responded that a de facto taking, or inverse condemnation, cannot be found under the facts and circumstances of this dispute as the actions of the Commission in directing the abolition of S.R. 4009 were within the category of actions to protect the public safety.  See New Matter ⁋⁋ 26-26; 28.

In its New Matter, Norfolk Southern additionally asserted that to the extent the Commission’s actions concerning the bridge over S.R. 4009 were taken to protect public safety, no substantial deprivation of Mr. Schwartz’s property occurred.  Mere inconvenience to the property owner, argues Norfolk Southern, cannot, on its own, constitute the requisite substantial deprivation of property to Mr. Schwartz that would entitle him to seek damages for a de facto taking.  See New Matter ⁋⁋ 29-30.  Norfolk Southern also took the position that 2-4-mile diversions of traffic that do not physically take any of the property abutting the affected roadway do not constitute de facto takings under caselaw precedent cited.  Id. at ⁋ 31.

Finally, Norfolk Southern asserts that Mr. Schwartz continues to have access to all of the “Premises” by way of a nearby crossing and that his property remains suitable for its current use; that to the extent Mr. Schwartz is dissatisfied with the maintenance or improvement of any alternate routes for ingress and egress to his property, those are matters outside of the jurisdiction of the Commission because these alternatives do not involve railroad crossings; that Mr. Schwartz is barred by the doctrine of collateral estoppel as a result of the Recommended Decision which the Commission adopted in substantial part in the December 2013 Order; and that the Complainant is legally bound by a release of damages provision in the deed between Mr. Schwartz  and his predecessor in title, and predecessor entities.  See Norfolk Southern New Matter at 6‑8.
On November 30, 2016, Lackawanna County filed an Answer with New Matter.  Lackawanna County admitted in its Answer that Mr. Schwartz filed the Complaint docketed at No. C-2011-2237486, that the Commission directed the abolition of the bridge over S.R. 4009, and that the bridge was removed.  The County asserted that it did not own or maintain the S.R. 4009 bridge.  R.D. at 3-4.

In its New Matter, Lackawanna County contended that it has been improperly joined as a party to this proceeding.  The New Matter further stated that the Commission did not appropriate any of Mr. Schwartz’s property.  In addition, Lackawanna County asserted that it has never owned or maintained the crossing abolished by the Commission, was not responsible for its deterioration, and did not receive any benefit from its removal.  For the reasons contained in its Answer with New Matter Lackawanna County requested that the Commission dismiss Mr. Schwartz’s Complaint or dismiss Lackawanna County as a party.  R.D. at 4. 

On December 5, 2016, Mr. Schwartz filed a Reply to PennDOT’s New Matter.  Mr. Schwartz admitted in his Reply that he is seeking damages from the Commission in his Complaint.  However, he denied that PennDOT has been improperly joined as a party.  Mr. Schwartz specifically admitted the following in his Reply:

26.  Admitted in part and denied in part, it is admitted that the Complainant did not appeal the referenced Orders of the Commission that effected the abolition of the crossing.  Complainant denies that such constitutes a waiver of his rights under 66 Pa.C.S. Section 2704 and applicable law in that the referenced Orders did not in any sense adjudicate whether his property has been injured or what resulting damages were suffered.  See CSX Transportation, Inc. v. Department of Transportation of the Commonwealth of Pennsylvania. 163 Pa.Cmwlth 620, 626-627 (1994) where failure to appeal the prior PUC Order which “specifically excluded CSX from receiving compensation for damages” merely raised an issue as to whether there was a waiver.
See Complainant’s Reply to PennDOT New Matter.
Based on the foregoing, Mr. Schwartz admits that the Commission did not appropriate any property in the proceeding docketed at No. C-2011-2237486; that he did not appeal the Orders of the Commission; and that no court of competent jurisdiction has determined that there has been a taking of his property.  The Reply to PennDOT’s New Matter requested that the Commission determine compensation for damages to 
Mr. Schwartz’s property.  R.D. at 4. 

On December 9, 2016, Mr. Schwartz filed a Reply to the Norfolk Southern New Matter.  Mr. Schwartz admits he is seeking damages from the Commission.  The Reply denied that his Complaint only alleges a de facto condemnation.  R.D. at 4.  The Reply admitted that the Commission did not appropriate any of Mr. Schwartz’s property. The Reply requested that the Commission determine compensation for damages to the Complainant’s property.  Id.
Mr. Schwartz filed Replies to the Answer and New Matter of both, Lackawanna County and the Township of LaPlume.  Substantially similar defenses and allegations as asserted by PennDOT and Norfolk Southern were interposed by these Parties to the Complaint.  R.D. at 4-5.

After conducting a telephonic prehearing conference in this matter in which Mr. Schwartz, Norfolk Southern, PennDOT and the Township of LaPlume participated, the presiding ALJ directed the Parties to file motions for summary judgment.  R.D. at 5‑6.  Mr. Schwartz, PennDOT, Norfolk Southern, and LaPlume Township filed respective motions for summary judgment.  Lackawanna County joined in PennDOT’s motion for summary judgment.  R.D. at 6.
PennDOT and Norfolk Southern filed answers to Mr. Schwartz’s motion for summary judgment.  Lackawanna County joined PennDOT’s answer.  R.D. at 6.  LaPlume Township joined in both the PennDOT’s and Norfolk Southern answers to Mr. Schwartz’s motion for summary judgment.  R.D. at 6.

On April 21, 2017, the Recommended Decision of ALJ Salapa was issued, wherein the ALJ granted the motions for summary judgment of PennDOT and Norfolk Southern and dismissed the Complaint.  The Exceptions, and motions to strike Exceptions and Replies to Exceptions were filed thereafter.
III.  Discussion
We advise the Parties that, in disposing of the Exceptions, motions, and Replies to Exceptions in this matter, we are not required to consider expressly or at great length each and every contention raised by a party to our proceedings.  Consolidated Rail Corporation v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).  Any argument that is not specifically addressed herein shall be deemed to have been duly considered and denied without further discussion.
A.
Positions of the Parties

1.
Complainant



It is the position of Mr. Schwartz that the Commission has the authority, pursuant to Section 2704(a) of the Code, 66 Pa.C.S. § 2704(a), to exercise primary jurisdiction over an application to determine compensation for damages sustained by owners of adjacent property resulting from the abolition of a railroad crossing.  Mr. Schwartz acknowledges that any jurisdiction of the Courts of Common Pleas under this authority would be “derivative,” in that Section 2704 expressly contemplates that an application must first be made to the Commission for a determination of the amount of damages.  Thereafter, the Commission has the authority to determine the amount in question or to refer such a determination to the Court of Common Pleas.  See Motion for Summary Judgment . . ., at 7, citing Huss v. Dept. of Transp., 512 A.2d 1356 (Pa. Cmwlth. 1986), appeal dismissed 544 A.2d 446 (Pa. 1988); CSX Transp., Inc. v. Dept. of Transp. of Comm. of Pa., 641 A.2d 705 (Pa. Cmwlth. 1994); and Barron v. Dept. of Transp., 526 Pa. 539, 587 A.2d 727 (1991).
Mr. Schwartz offered to “withdraw” any de facto claim of taking based on the December 2013 Order, without prejudice, to “accommodate” his position concerning this Commission’s exercise of jurisdiction pursuant to Section 2704(a).  See Motion at 8.

2.
Norfolk Southern 
The position of Norfolk Southern is that the Commission has limited jurisdiction and authority to appropriate property for railroad crossings.  See Motion for Summary Judgment at 3.  And, where the Commission appropriates property it may, after due notice and hearing, determine the appropriate compensation for damages under Section 2704(a) of the Code.  Id.
However, Norfolk Southern notes that the Commission did not condemn any property in the December 2013 Order.  Rather, the Commission closed the crossing in the interest of public safety and therefore exercised the police powers of the Commonwealth, for which damages are not recoverable.  Motion at 3, citing German v. City of Phila., 683 A.2d 323 (Pa. Cmwlth. 1996), appeal denied 700 A.2d 444 (Pa. 1997).
Norfolk Southern expressly argued the following two propositions in its motion for summary judgment:
First, the Code does not confer jurisdiction on the Commission to adjudicate whether a de facto taking has occurred and, if so, to determine damages for such a taking.  Here, Norfolk Southern explains that the Eminent Domain Code provides a complete and exclusive procedure that governs all condemnation of property for public purposes and the assessment of damages.  Motion at 8, citing 26 Pa.C.S. § 102(a).  Notwithstanding, the Commission has exclusive jurisdiction and authority under the Code to appropriate property for railroad crossings and the power to relocate, alter, suspend, or abolish such crossings.  Id., citing Section 2702(b), (c) of the Code.

When the Commission formally appropriates property under Section 2702(b) of the Code – a situation that did not occur in the December 2013 Order – the Commission has original jurisdiction to determine the award of damages upon receipt of an application by an aggrieved party.  Motion at 9, citing CSX Transp., Inc. v. Dept. of Transp. Comm. of Pa., 641 A.2d 705 (Pa. Cmwlth. 1994).
Additionally, Norfolk Southern relies on caselaw and Commission administrative decisions to argue that the Code does not have a procedure for the Commission to address a de facto taking.  Motion at 9-10, and citations.
Second, Norfolk Southern observes that the Commission has jurisdiction to transfer this matter to the Lackawanna County Court of Common Pleas.  See Motion at 11-12, citing, inter alia, Stanford Cramer v. Pa. Dept. of Transp., et al, No. 1232 CD 2005 (Unreported Memorandum Opinion and Order) (Pa. Cmwlth.  February 28, 2006); 42 Pa.C.S. § 5103; and County of Erie v. Verizon North, Inc., 879 A.2d 357 (Pa. Cmwlth. 2005).  Norfolk Southern does not express opposition to the potential for transfer of the claim of Mr. Schwartz to the courts.


3.
PennDOT
PennDOT, represented by the Governor’s Office of General Counsel, sets forth the applicable principles involving summary judgment as a preface to its motion seeking the dismissal of the Complaint in this matter.  Summary judgment practice before the Commission is analogous to civil practice before the Courts and is proper when there are no genuine issues as to a material fact and the moving party is entitled to judgment as a matter of law.  See Motion, ⁋ 7, citing 52 Pa. Code § 5.102(d)(1).

PennDOT acknowledges that the claim of Mr. Schwartz involves an averment of a de facto taking.  A de facto taking has been defined as occurring when a declaration of taking has not been filed and “when an entity clothed with the power of eminent domain substantially deprives an owner of the use and enjoyment of his property.”  See Motion at ⁋ 8, citing Conroy-Prugh Glass Co. v. Dept. of Transp., 456 Pa. 384, 321 A.2d 598, 599-600 (Pa. 1974); Elser v. Dept. of Transp., 651 A.2d 567, 570 (Pa. Cmwlth. 1994).

Based on the foregoing, PennDOT does not dispute that “a taking, if any, in this situation would be a de facto taking based on the lack of a declaration of taking.”  Motion, ⁋ 10.
PennDOT further cites and relies upon the unpublished decision of the Commonwealth Court in Cramer v. Dept. of Transp., (No. 1232 C.D. 2005, filed February 28, 2006) (Cramer), to argue that the Commission does not have jurisdiction to address a “de facto” taking matter and that the Code does not provide a procedure for the Commission to address de facto taking matters.  Rather, the Code provides a procedure to refer damage determinations to a trial court.  Motion, ⁋ 11, discussing Cramer v. Dept. of Transp.

PennDOT explains that Mr. Schwartz has an adequate remedy under the Eminent Domain Code in the Courts of Common Pleas.  That procedure is for the landowner to file a petition for appointment of a board of viewers pursuant to Section 502(e) of the Eminent Domain Code, 26 Pa.C.S. § 502(e).  This provision of the Eminent Domain Code provides for the appointment of a board of viewers where a petitioner is claiming to have suffered a compensable injury at the instance of an entity clothed with the power of eminent domain, but no declaration of taking has been filed.  Motion, ⁋ 12, citing Goadby v. Phila. Elect. Co., 639 F.2d 117 (3d Cir. 1981); In re Condemnation of 14 East Maple St., New Castle, 363 A.2d 857 (Pa. Cmwlth. 1976); and Sienkiewicz v. Dept. of Transp., 584 Pa. 270, 883 A.2d 494 (Pa. 2005).
Based on the foregoing, it is the position of PennDOT that as a matter of law, the Commission does not have jurisdiction over Mr. Schwartz’s Complaint and that the appropriate course of action is for Mr. Schwartz to file a petition to appoint a board of viewers with the court.  Motion, ⁋ 13.

4.
Lackawanna County and LaPlume Township 
Lackawanna County and LaPlume Township filed Notice that they join, without limitation, in the Motion for Summary Judgment of PennDOT.  LaPlume Township further joins in the Answer to Mr. Schwartz’s Motion for Summary Judgment of both, Norfolk Southern and PennDOT.  Lackawanna County joins in the Answer of PennDOT to Mr. Schwartz’s Motion.

5.
ALJ’s Recommendation
On consideration of the positions of the Parties, ALJ Salapa recommended that the motions for summary judgment of Norfolk Southern and PennDOT be granted.  The motion of Mr. Schwartz was denied.  R.D. at 19.

ALJ Salapa reached five Findings of Fact and drew eleven Conclusions of Law.  We shall adopt said Findings of Fact and Conclusions of Law.
We find that our consideration of the ALJ’s recommendations and the respective, Exceptions, motions, and Replies to Exceptions, are best considered under two distinct subjects: (1) allegations for relief pursuant to Section 2704 of the Code; and (2) jurisdiction where no formal declaration of taking has occurred, i.e., de facto taking allegations.

a.
Allegations for Relief Pursuant to Section 2704 

of the Code

ALJ Salapa recommended granting the motions of Norfolk Southern and PennDOT seeking the dismissal of Mr. Schwartz’s Complaint.  ALJ Salapa agreed with the positions of these Parties that the Commission did not have jurisdiction under Section 2704 of the Code because, inter alia, the December 2013 Order did not appropriate any property pursuant to Section 2702(d) of the Code.  R.D. at 13.  The specific reasoning of the presiding ALJ concerning Section 2702 and 2704 is set forth at page 12 of the Recommended Decision and is reprinted, below:
Reading these two [66 Pa.C.S. §§ 2704(a); (b)] provisions together, the Commission’s authority to either determine damages itself or refer the determination of damages to the court of common pleas arises from its authority to appropriate property for the construction, alteration, relocation, suspension or abolition of rail highway crossings found at at 66 Pa.C.S. § 2702(b).  Huss v. Department of Transportation, 512 A.2d 1356 (Pa. Cmwlth. 19896); CSX Transportation, Inc. v. Department of Transportation, 641 A.2d 7795 (Pa. Cmwlth. 1994).
R.D. at 12.
At page 13 of the Recommended Decision, the presiding ALJ further reasoned:
In order for the Commission to determine damages or refer determination of damages to the court of common pleas, pursuant to 66 Pa.C.S. §§ 2704(a) or (b), the Commission must first have issued an order appropriating property, pursuant to its authority at 66 Pa.C.S. § 2702(b).  The order appropriating property must contain the information set forth in 66 Pa.C.S. § 2702(d).  The order appropriating the property must contain a metes and bounds description of the property appropriated and indicate the owner of the property. 

In some cases, the Commission appropriates property when ordering a rail highway crossing reconstructed, relocated, altered or abolished.  However, the Commission’s December 5, 2013 order at C-2011-2237486 did not state that it was appropriating Schwartz’s property.  The December 5, 2013 order at C-2011-2237486 also failed to set forth a metes and bounds description of Schwartz’s property or indicate that Schwartz was the owner of the property.  In fact, the December 5, 2013 order at C-2011-2237486 did not appropriate the property of any entity.  The December 5, 2013 order at C-2011-2237486 only directed D&H to remove the S.R. 4009 bridge.
Because the December 5, 2013 order at C-2011-2237486 did not contain the information required by 66 Pa. C.S. §2702(d), the order did not appropriate any property pursuant to the statute at 66 Pa. C.S. §2702(b).  Since the December 5, 2013 order at C-2011-2237486 did not appropriate any property, the Commission has no jurisdiction to determine if Schwartz has suffered any damages or refer the determination of damages to the court of common pleas, pursuant to 66 Pa. C.S. §2704(a) and (b) since that procedure is only available where the Commission has appropriated property.  The Commission therefore lacks jurisdiction to address Schwartz’s request for damages.
R.D. at 13. 

b.
Jurisdiction Where No Formal Declaration of Taking Has

Occurred, i.e., De facto Taking Allegations.
ALJ Salapa addressed the legal considerations arising from Mr. Schwartz’s claims that our December 2013 Order effectuated a de facto taking/condemnation of his property pursuant to the Eminent Domain laws.  See R.D. at 13-17.
A de facto taking is a situation where an entity clothed with eminent domain power substantially deprives a property owner of the use and enjoyment of his or her property.  R.D. at 13-14.  It is an interference with the right of ownership that substantially deprives the owner of the beneficial use of his/her property.  R.D. at 14, citing Visco v. Depart. of Transp., 498 A.2d 984 (Pa. Cmwlth. 1985).
In discussing the limits of this Commission’s jurisdiction and authority regarding a claim of a de facto taking, ALJ Salapa appropriately recognized the provision of the statute in Section 2704, regarding “concerned parties.”  The ALJ noted:

In a rail-highway crossing proceeding, the Commission determines what parties are concerned within the meaning of 66 Pa.C.S. § 2704 (a) and § 2702 (c). County of Chester v. Pa. Pub. Util. Comm’n., 408 A.2d 552 (Pa.Cmwlth. 1979); Consolidated Rail Corp. v. Pa. Pub. Util. Comm’n., 671 A.2d 24 (Pa.Cmwlth. 1995). The Commission has the authority to assess the costs of any work it orders performed upon the concerned public utilities, municipal corporations, or the Commonwealth, in such proper proportions as it may determine. 66 Pa.C.S. § 2704(a).  In apportioning costs in rail-highway crossing cases, the Commission is not limited to any fixed rule but takes all relevant factors into consideration; the only requirement being that its order is just and reasonable. . .. 

R.D. at 10; (emphasis added).

Thus, Section 2704(a) of the Code provides jurisdiction and authority of the Commission to assess and apportion costs to “concerned parties,” within the intent of the Code.  However, it was duly noted, that the Commission lacks jurisdiction and authority to award damages outside of the provisions of the Code, Section 2702, where no formal declaration of taking has been made.  See R.D. at 11.

In conclusion, the ALJ held as follows:
Where the Public Utility Code does not explicitly grant the Commission authority to determine whether its December 5, 2013 order at C-2011-2237486 constitutes a de facto taking, that determination must be made under the provisions of the Eminent Domain Code by the court of common pleas where the property is located.  26 PaC.S. § 301.  In this case, the Court of Common Pleas of Lackawanna County should determine whether the Commission’s December 5, 2013 order at C-2011-2237486 constitutes a de facto taking.  The Commission lacks jurisdiction to address Schwartz’s request that the Commission determine that its December 5, 2013 order at C-2011-2237486 constitutes a de facto taking.
R.D. at 17.

6.
Motions to Strike the Exceptions of Mr. Schwartz

Norfolk Southern and PennDOT filed motions to strike the Exceptions of Mr. Schwartz.
Norfolk Southern moves to strike the Exceptions based on their failure to procedurally conform to 52 Pa. Code § 5.33(b), which states, in pertinent part, “[e]ach exception must be numbered and identify the finding of fact or conclusion of law to which exception is taken and cite relevant pages of the decision.  Supporting reasons to the exception shall follow each specific exception.”
Norfolk Southern objects that Mr. Schwartz’s Exceptions fail to identify the findings of fact, conclusions of law, and/or specific pages of the Recommended Decision from which the Exceptions are taken.  R.Exc. at 2.

PennDOT also moves to strike the Exceptions of the Complainant for failure to conform to the procedural requirements of the Commission Regulations.  In the alternative, PennDOT moves to strike specific portions of the Exceptions.  Motion at 1.

Specifically, PennDOT requests that ⁋ ⁋ 10, 11 of Mr. Schwartz’s Exceptions, infra, that attempt to withdraw his de facto taking claim and his request that the Commission exercise “ancillary” jurisdiction over the claim and/or refer the matter to the Court of Common Pleas, should be stricken.  R.Exc. at 3.  PennDOT takes the position that this is the first instance of requesting that the matter be referred to the Lackawanna Courts of Common Pleas.  Id.
Disposition 

As a threshold determination, we shall deny the motions to strike the Exceptions of Mr. Schwartz, consistent with our discussion in this Opinion and Order.  This matter comes before the Commission pursuant to motions and cross-motions for summary judgment.  On consideration of the transcript (Tr.) of the telephonic hearing held February 28, 2017, Presiding ALJ Salapa declined to establish a litigation schedule, or conduct any evidentiary hearings, or receive evidence for the purpose of creating a record.  This decision was made with the acquiescence of counsel for all Parties and was based on the consensus of the Parties that, as a threshold consideration, substantial questions regarding the jurisdiction and authority of this Commission to entertain Mr. Schwartz’s claims were present.  All Parties necessarily agreed and relied on their respective legal positions that the pleadings and attachments showed that there are no genuine issues of material fact and that they were entitled to judgment as a matter of law on the issue.

Based on the foregoing, the record on which we must decide this matter consists solely of the pleadings of the Parties, the attachments thereto, and memoranda supporting each Parties’ legal position.  While we acknowledge that the form of Mr. Schwartz’s Exceptions does not conform to the letter of the Commission’s Regulations, their deficiencies are not substantial given the issues to be decided by this agency.  Such issues are, to this point, purely questions of law.
Based on the foregoing, we, hereby, deny the Motions to Strike.  We find that the Exceptions of Mr. Schwartz substantially comply with our Regulations and sufficiently identify the legal contentions he raises to the Recommended Decision.  The Exceptions, though deficient, provide an adequate basis on which we can make an informed decision in this matter.

7.
Exceptions and Replies
As noted, the Exceptions of Mr. Schwartz do not conform to the format contemplated by the Commission Regulations.  The Exceptions are presented in paragraph averments and argument concerning the Recommended Decision.

At Exception (Exc.) ⁋ 3, the Complainant objects to the conclusions reached in the Recommended Decision at page 12, which cited Huss and CSX, supra.  These cases were cited as authority for the proposition that the provisions of Sections 2702 and 2704(a) of the Code, when read together, were interpreted by the ALJ to hold that the Commission’s authority to either determine itself or refer the determination of damages to the Court of Common Pleas, arises from the authority to appropriate property for the construction, alteration, relocation, suspension or abolition of a rail highway crossing as set forth in Section 2702.  Mr. Schwartz argues that the interpretation of these two provisions of the Code is in error.  
Mr. Schwartz goes on to argue that his property is “unique” for purposes of jurisdiction and this fact should distinguish this matter from the cases cited in the Recommended Decision and all reported cases.  Exc. at ⁋ 3.

The Exceptions at ⁋⁋ 4, 5, revise, but substantially reiterate the Complainant’s position concerning the jurisdiction of the Commission pursuant to Section 2704(a), where there has been no appropriation of property.

The Exceptions at ⁋ 6 state Mr. Schwartz’s observations that the jurisdiction of the courts is derivative or secondary.  By derivative or secondary, the Complainant notes that Section 2704(a), contemplates an application that must first be made to the Commission for a determination of the amount of damages.  After such application, the Commission is empowered to determine the amount or refer the determination to the Courts of Common Pleas.  Id.
In Exceptions at ⁋ 7, Mr. Schwartz acknowledges the Cramer decision cited by PennDOT and Norfolk Southern, but argues that this decision does not bar the Commission from exercising primary jurisdiction over a claim arising under Section 2704 of the Code.  See also Exc. ⁋ 8.
The remaining averments continue the Complainant’s argument for the exercise of Commission jurisdiction under Section 2704 in this matter.

Finally, in Exceptions at ⁋⁋ 10, 11, Mr. Schwartz offers to withdraw his de facto taking claim, or in the alternative, requests that the Commission refer the matter to the Court of Common Pleas, Lackawanna County.
In its Replies, Norfolk Southern advocates the adoption of the Recommended Decision and emphasizes that the Commission does not have jurisdiction to determine if the December 2013 Order resulted in a de facto taking.
PennDOT, similar to the position of Norfolk Southern, argues that the proper interpretation of Section 2704 of the Code was made by the presiding ALJ and that the Commission does not have jurisdiction over the Complainant’s de facto taking claims.  PennDOT further takes the position that it is inappropriate to request a referral of the matter to the Courts of Common Pleas at the Exceptions stage.

Disposition

1.
Allegations for Relief Pursuant to Section 2704 



of the Code
On consideration of the positions of the Parties, we find that the Recommended Decision contains a thorough and correct discussion and analysis of the applicable provisions of the Code as those provisions are implicated in the formal complaint of Mr. Schwartz.  Therefore, the contentions raised by Mr. Schwartz in this matter are rejected.  
There is no factual dispute that a taking or appropriation of property was not directed in the December 2013 Order.  The Code at Section 2702(b) vests the Commission with the exclusive power to appropriate property for a rail highway crossing and sets forth the procedure the Commission must use to appropriate property which is set forth in the statute at Section 2702(d).  As noted by ALJ Salapa, the Commission does not have any other procedure for appropriating property in rail highway crossing cases other than that set forth in Section 2702(d). 

Based on the foregoing, the Commission’s jurisdiction is to condemn property in conjunction with the construction, relocation or abolition of a crossing, and when such authority is exercised, we then refer the case to the Court of Common Pleas for a determination of the compensation that is due for the condemnation authority exercised under the Code.  The Commission’s statutory authority does not extend to granting the Commission the authority to address claims that a rail-highway crossing project may affect the value of adjacent property.  In other words, where there is no condemnation of real property such that a value must be ascertained, there is no Commission jurisdiction to look beyond the confines of the rail-highway crossing and the associated projected costs.  See R.D. at 12-13.
2.
Jurisdiction Where No Formal Declaration of Taking Has

Occurred, i.e., De facto Taking Allegations.
On consideration of the positions of the Parties, we shall adopt the conclusions and recommendation in the Recommended Decision concerning the “de-facto” taking claims.  The Exceptions of Mr. Schwartz are denied.
As noted by ALJ Salapa:

[T]he Commission lacks jurisdiction over actions sounding in de facto condemnation due to its lack of statutory authority, pursuant to the Eminent Domain Code.  In Lerro v. Department of Transportation, 379 A.2d 652 (Pa.Cmwlth. 1977), the Commonwealth Court of Pennsylvania observed that the statutory provisions at 26 P.S. §1-303 and §1-502(e) of the Eminent Domain Code contained the exclusive procedure for de facto condemnation cases.
R.D. at 15.
3.
Issue Preclusion of Additional Claims Under 

Section 2704(a)
To invoke collateral estoppel, five elements must be present: (1) the issue decided in the prior case must be identical to the issue in the present case; (2) there was a final judgment on the merits; (3) the issue must be essential to the judgment; (4) the party against whom the estoppel is asserted must have had a full and fair chance to litigate on the merits; and (5) the party against whom the estoppel is asserted must be a party or in privity with a party in the prior case.  Commonwealth, DOT v. Martinelli, 563 A.2d 973 (Pa. Cmwlth. 1989)
, citing Mellon Bank,  535 A.2d 1090 at 1093 (Pa. Super. 1987) and Shaffer v. Pullman Trailmobile, Division of M.W. Kellogg Co.,  533 A.2d 1023 
(Pa. Super. 1987).  See, also In re Condemnation of Sunoco Pipeline, L.P., 143 A.3d 1000 (Pa. Cmwlth. 2016).

 
In the December 2013 Order, Mr. Schwartz had full and fair opportunity to petition this Commission pursuant to Section 2704 concerning any damage within the jurisdiction and authority of the Commission in making a final allocation of costs for the S.R. 4009 crossing.  Mr. Schwartz neither petitioned this Commission for an assessment of damages under the statute, nor appealed the final order.  
In the present proceeding, we, hereby, expressly consider and deny the claims of Mr. Schwartz concerning his request for compensation pursuant to Section 2704 of the Code.  On application of the principles of collateral estoppel, we conclude that all five elements are present, and that Mr. Schwartz shall be issue precluded from seeking any further relief from the Commission based on the determinations in the December 2013 Order dockets, or from this proceeding, for any matters which may be within our jurisdiction to entertain.  See 52 Pa. Code §§ 3.361-3.363.
IV.  Conclusion
We, hereby, adopt the Recommended Decision of ALJ Salapa consistent with the discussion in this Opinion and Order; THEREFORE,

IT IS ORDERED:



1.
That the Exceptions of Mr. A. Edward Schwartz are denied consistent with the discussion in this Opinion and Order.


2.
That the Motions to Strike the Exceptions of Mr. Schwartz filed by Norfolk Southern Railway Company on May 18, 2017, and the Commonwealth of Pennsylvania, Department of Transportation on May 22, 2017, are denied, consistent with this Opinion and Order.


3.
That the Recommended Decision of Administrative Law Judge David A. Salapa issued on April 21, 2017, is adopted, consistent with the discussion in this Opinion and Order.
4.
That the Formal Complaint of A. Edward Schwartz at Docket No. C‑2016-2570929 is dismissed.

5.
That the Commission expressly relinquishes any asserted jurisdiction over any further claims of Mr. A. Edward Schwartz that the Opinion and Order entered December 5, 2013, at Docket No. C-2011-2237486, et al, raise justiciable matters before this agency.
6.
That these proceedings be marked closed.

[image: image1.png]


BY THE COMMISSION,
Rosemary Chiavetta

Secretary

(SEAL)

ORDER ADOPTED:  April 5, 2018

ORDER ENTERED:  April 23, 2018
�	Pursuant to 26 Pa.C.S.A. § 504, of Title 26 Pa.C.S.A. Eminent Domain, the procedure under the Eminent Domain Code for determining damages after a “taking” is to file a Petition for Appointment of Viewers with the Court.


�	Mr. Schwartz filed a pleading styled, “Application for Determination as to Compensation for Damages Sustained Due to Abolition of Railroad Crossing,” pursuant to 66 Pa.C.S. § 2704(a).  We treated Mr. Schwartz’s pleading as a complaint and docketed it at No. C-2016-2570929.  See R.D. at 2.


�	See 52 Pa. Code § 5.102 pertaining to summary judgment practice before the Commission.


�	See Secretarial Letter of April 27, 2016, Docket Nos. C-2011-2237486; P�2011-2241780, responding to undated letter from Ms. Diane Colombo to Governor Tom Wolf, for an informal summary of December 2013 Order proceedings.


�	For the convenience of the Commission, PennDOT attached a copy of the unpublished decision to its Motion as Exhibit “A”.


�	Allocatur granted � HYPERLINK "https://advance.lexis.com/document/documentlink/?pdmfid=1000516&crid=9e688c13-703f-4ebb-9915-6bc324ca9433&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A3S3K-15S0-003C-S317-00000-00&pdpinpoint=PAGE_976_4902&pdcontentcomponentid=9295&pddoctitle=Commonwealth%2C+DOT+v.+Martinelli%2C&ecomp=_g85k&prid=36ea2e12-d957-4d9d-8b41-6f7abf789494" �518 Pa. 650, 544 A.2d 961 (1988)�.


�	Petition for allowance of appeal denied, (Pa. Nos. 571, 572, 573 MAL 2016, filed December 29, 2016).
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