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BY THE COMMISSION:

I. [bookmark: _Toc512430425]Matter Before the Commission

		Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Exceptions of the Newtown Artesian Water Company (NAWC or the Company), filed on March 1, 2018, to the Recommended Decision of Administrative Law Judge (ALJ) Christopher P. Pell, issued on February 9, 2018.  The Office of Consumer Advocate (OCA) filed Replies to Exceptions on March 12, 2018.  For the reasons delineated in this Opinion and Order, we shall grant, in part, and deny, in part, NAWC’s Exceptions and modify the ALJ’s Recommended Decision, consistent with this Opinion and Order.  



[bookmark: _Toc512430426]II.	History of the Proceeding

On February 14, 2012, Governor Corbett signed into law Act 11 of 2012, (Act 11), which amended Chapters 3, 13 and 33 of the Public Utility Code (Code).  66 Pa. C.S. § 101, et seq.  Act 11, inter alia, provides jurisdictional water and wastewater utilities, electric distribution companies, and natural gas distribution companies or a city natural gas distribution operation with the ability to implement a distribution system improvement charge (DSIC) to recover reasonable and prudent costs incurred to repair, improve, or replace certain eligible distribution property that is part of the utility’s distribution system.  On August 2, 2012, the Commission entered its Order in Implementation of Act 11 of 2012, Docket Number M-2012-2293611 (Final Implementation Order), which established procedures and guidelines necessary to implement Act 11 and included a Model Tariff for DSIC filings.

On September 1, 2017, NAWC, Utility Code 212070, filed Supplement No. 126 To WATER-PA. P.U.C. No. 9 (Supplement No. 126) to become effective November 1, 2017.  Supplement No. 126 proposes to increase NAWC’s existing Distribution System Improvement Charge (DSIC) cap from 5% to 7.5%.

On September 29, 2017, the Office of Consumer Advocate (OCA) filed a Public Statement, a Notice of Appearance and a Formal Complaint (Complaint).  The Complaint was docketed at C-2017-2626954.

By Order entered October 5, 2017, the Commission instituted an investigation into the lawfulness, justness, and reasonableness of the rates, rules, and regulations contained in Supplement No. 126.  The Commission ordered that Supplement No. 126 be suspended by operation of law until May 1, 2018, unless otherwise directed by Order of the Commission.  The Commission further ordered that the investigation shall include consideration of the lawfulness, justness, and reasonableness of the existing rates, rules, and regulations of NAWC.  The matter was assigned to the Office of Administrative Law Judge for the prompt scheduling of hearings culminating in the issuance of a Recommended Decision. 

In accordance with the Commission’s October 5, 2017 Order, the matter was assigned to Deputy Chief Administrative Law Judge Christopher P. Pell.

A Prehearing Conference was held on November 8, 2017.  Counsel for NAWC and OCA participated.

On November 6, 2017, Newtown Artesian served the following Direct Testimony: the Direct Testimony of Harold Walker, III, NAWC Statement No. 1; and the Direct Testimony of George Forsyth, NAWC Statement No. 2. 

On November 20, 2017, OCA served the Direct Testimony of Jerome D. Mierzwa, OCA Statement No. 1. 

On November 29, 2017, Newtown Artesian served the Rebuttal Testimony of Harold Walker, III, NAWC Statement No. 1R.

On December 6, 2017, OCA served the Surrebuttal Testimony of Jerome D. Mierzwa, OCA Statement No. 1-SR.

The evidentiary hearing was held as scheduled on December 11, 2017. During the hearing, NAWC presented the rejoinder testimony of Harold Walker, III, and made Mr. Walker available for cross-examination by the OCA.  NAWC Witness George Forsyth was excused from appearing at the hearing as OCA did not request to cross-examine him, and because the ALJ did not have any questions for him.  OCA also presented its Witness, Jerome D. Mierzwa, for cross-examination.  NAWC and the OCA both moved to have their witnesses’ testimony and exhibits entered into the record.  As there were no objections, all testimony and exhibits were admitted into the record during the hearing.

The Parties filed Main Briefs on January 4, 2018 and Reply Briefs on January 16, 2018.

The record in this proceeding consists of the transcripts of the prehearing conference and the evidentiary hearing, and the statements and exhibits sponsored by the Parties during the December 11, 2017 hearing.  The record closed on January 16, 2018 upon receipt of the Reply Briefs.

In the Recommended Decision, issued on February 9, 2018, the ALJ denied NAWC’s proposal contained in Supplement No. 126 to increase its DSIC cap from 5% to 7.5% of billed distribution revenue.  R.D. at 70.

The Parties filed Exceptions and Replies to Exceptions as previously noted.



[bookmark: _Toc512430427]III.	Legal Standards

		In this	Opinion and Order, we will address whether NAWC has met the standards for approval of an increase in the current DSIC cap of 5% of billed distribution revenues to 7.5%.

[bookmark: _Toc512430428]A.	General Legal Standards

		In DSIC proceedings, we have found that the public utility has the burden of proving the justness and reasonableness of its requested rate increase.  The standard to be met by the public utility is set forth at 66 Pa. C.S. § 315(a):

Reasonableness of rates. –In any proceeding upon the motion of the commission, involving any proposed or existing rate of any public utility, or in any proceeding upon complaint involving any proposed increase in rates, the burden of proof to show that the rate involved is just and reasonable shall be upon the public utility.


66 Pa. C.S. § 315(a).  The burden of proof does not shift to parties challenging a requested rate surcharge.  Rather, the burden of proof remains with the public utility throughout the course of the rate proceeding.  See Petition of PPL Electric Utilities Corporation for Approval of a Distribution System Improvement Charge, Docket No. P‑2012-2325034 (Order entered April 9, 2015) at 9; Petition of Peoples TWP, LLC for Approval of a Distribution System Improvement Charge, Docket No. P-2013-2344595 (Order entered August 21, 2014) at 12.

		Although the utility bears the burden of proving that its proposed rate surcharge is just and reasonable, a party that advances a proposal that the utility did not include in its filing carries the burden of proof as to that contrary proposal.  Petition of Duquesne Light Company, Docket No. P-2012-2301664 (Order entered January 25, 2013); Joint Default Service Plan for Citizens’ Electric Company and Wellsboro Electric Company, Docket Nos. P-2009-2110798, et al. (Order entered February 25, 2010); Pa. PUC v. Metropolitan Edison Company, Docket Nos. R-00061366, et al. (Order entered January 11, 2007).

The ALJ made forty-two Findings of Fact and reached twelve Conclusions of Law.  R.D. at 3-8; 68-69.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.

Before addressing the Exceptions, we note that any issue or Exception that we do not specifically delineate shall be deemed to have been duly considered and denied without further discussion.  The Commission is not required to consider expressly or at length each contention or argument raised by the parties.  Consolidated Rail Corp. v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).

[bookmark: _Toc512430429]B.	Act 11 Legal Standards Applicable to this Proceeding

Section 1350 of the Code, 66 Pa. C.S. § 1350, establishes a DSIC mechanism that allows certain utilities, including electric distribution companies; natural gas distribution companies; city natural gas operations; and water and wastewater companies, with distribution or collection systems to recover the costs related to the repair, improvement, and replacement of eligible property outside of a rate case.  Section 1351 of the Code sets forth the definition for “eligible property” for each utility type.  66 Pa. C.S. § 1351.  Section 1351(3) provides as follows:

(3)	For water utilities, eligible property shall include:

(i)	Utility service lines, meters and hydrants installed as in-kind replacements for customers.

(ii)	Mains and valves installed as replacements for existing facilities that have worn out, are in deteriorated condition or are required to be upgraded to meet under 52 Pa. Code Ch. 65 (relating to water service).

(iii)	Main extensions installed to eliminate dead ends and to implement solutions to regional water supply problems that present a significant health and safety concern for customers currently receiving service from the water utility.

	(iv)	Main cleaning and relining projects.

(v)	Unreimbursed costs related to highway relocation projects where a water utility must relocate its facilities.

	(vi)	Other related capitalized costs.


66 Pa. C.S. § 1351(3).

As a precondition to the implementation of a DSIC, Act 11 requires that a utility must file a Long-Term Infrastructure Improvement Plan (LTIIP) with the Commission and specifies the information to be included in the LTIIP.  66 Pa. C.S. § 1352.  Section 1353(a) of the Code explains the process for requesting approval of a DSIC and allows a water utility to petition the Commission for approval of a DSIC “to provide for the timely recovery of the reasonable and prudent costs incurred to repair, improve or replace eligible property in order to ensure and maintain adequate, efficient, safe, reliable and reasonable service.”  66 Pa. C.S. § 1353(a).

Section 1357(a) of the Code establishes that the DSIC shall be calculated to allow for the recovery of the fixed cost of eligible property that has not “been reflected in the utility’s rates or rate base” and has been “placed in service during the three-month period ending one month prior to the effective date of the [DSIC].”  66 Pa. C.S. § 1357(a)(1)(i),(ii).  Section 1357 of the Code also addresses, in detail, the elements of the DSIC computation.  The DSIC calculation is described as follows:
[bookmark: SP;5ba1000067d06]
(d)	Calculation.

[bookmark: I53CC17A063AA11E1844CBE883AEBE518][bookmark: I53B55B5563AA11E1844CBE883AEBE518][bookmark: SP;e07e0000a9f57](1)	The distribution system improvement charge shall be expressed as a percentage carried to two decimal places and shall be applied in a manner consistent with section 1358 (relating to customer protections) to each customer under the utility's applicable rates and charges.  The charge shall not be applied to amounts billed for public fire protection service by water utilities and the State tax adjustment surcharge.
[bookmark: I53CC17A163AA11E1844CBE883AEBE518][bookmark: I53B55B5663AA11E1844CBE883AEBE518]
[bookmark: SP;4be3000003be5](2)	The distribution system improvement charge shall be calculated by dividing one-fourth of the annual fixed costs associated with all eligible property under the distribution system improvement charge by the projected revenue for the quarterly period during which the distribution system will be collected. The projected revenues shall not include revenues from public fire protection service earned by water utilities and the State tax adjustment surcharge.
[bookmark: I53CC65C063AA11E1844CBE883AEBE518][bookmark: I53B55B5763AA11E1844CBE883AEBE518]
[bookmark: SP;17df000040924](3)	Supporting data for each quarterly update shall be filed with the commission and served upon the commission, the Office of Consumer Advocate and the Office of Small Business Advocate at least ten days prior to the effective date of the update.


66 Pa. C.S. § 1357(d).

Section 1358 of the Code provides various customer protections.  Section 1358(a)(1), 66 Pa. C.S. § 1358(a)(1), which establishes a general rate cap, is particularly significant to this proceeding.  Section 1358(a)(1) provides that a DSIC may not exceed 5% of distribution rates billed for a city natural gas distribution operation; however, upon petition, the Commission may grant a waiver of the 5% limit in order for the city natural gas distribution operation “to ensure and maintain adequate, efficient, safe, reliable and reasonable service.”

Section 1358(a)(2) provides that a DSIC granted to a water utility under former Section 1307(g) (relating to sliding scale of rates; adjustments) or this subchapter may not exceed 7.5% of the amount billed to customers.  66 Pa. C.S. § 1358(a)(2).

Section 1358(c) of the Code, 66 Pa. C.S. § 1358(c), provides that, absent an express limitation on existing ratemaking authority, the Commission retains its full and existing ratemaking authority.  Accordingly, the Commission has the full power and authority under the Code to examine, investigate, and audit any and all aspects regarding the data, operation, and implementation of the DSIC to the same extent that it would review a non-DSIC rate matter.  As such, Section 1301 of the Code, which requires that “[e]very rate made, demanded, or received by any public utility … shall be just and reasonable, and in conformity with regulations or orders of the commission,” applies to the DSIC rate in this proceeding.  Section 1358(e) requires that all DSICs shall be subject to audits by the Commission and annual reconciliation based on a period consisting of the twelve months ending December 31 of each year, or quarterly reconciliation.  66 Pa. C.S. § 1358(e)(1)(i), (ii).

Section 1501 of the Code, 66 Pa. C.S. § 1501, requires all public utilities to furnish and maintain adequate, efficient, safe and reasonable service and facilities, and to make all repairs, changes, improvements, etc., to its service and facilities as shall be necessary or proper for the accommodation, convenience and safety of its patrons, employees, and the public. 


[bookmark: _Toc512430430]IV.	NAWC’s Proposed Tariff Supplement 

[bookmark: _Toc512430431]A.	Overview

		NAWC is a public utility subject to the regulatory jurisdiction of the Commission.  NAWC owns and operates a water system serving 10,554 customers in Newtown Borough, Newtown Township, and the northern portion of Middletown Township, Bucks County.  Its water distribution system includes approximately 130 miles of mains, 1,000 hydrants, 3,200 valves and 10,300 meters.  NAWC M.B. at 5.

		NAWC has had an approved DSIC mechanism in its tariff since 1998 and since that time has replaced 24,606 feet of primarily older undersized main, accounting for more than 3.5% of its total distribution system pipe.  According to NAWC, over the past twenty years, the DSIC has permitted the Company to address its aging infrastructure replacement needs, which has allowed the Company to provide its customers with safe, reliable, and cost-effective water service. Id.

		The DSIC has been capped at 5% of billed revenue since it became effective in 1998. NAWC’s current DSIC percentage, which was placed into effect on November 1, 2017, with Supplement No. 125, is 4.26%.  The DSIC is applied to all customer bills with the exception of fire protection. Id. 

		The DSIC is used, with Commission approval and as allowed by the General Assembly, to recover depreciation and pre-tax return on DSIC eligible property between rate cases.  NAWC maintains that its investment in DSIC eligible depreciable property facilitates the continued provision of reasonable and adequate service.  Id. at 5‑6.

		Supplement No. 126 proposes to increase the DSIC cap from 5.0% to 7.5% of billed distribution revenue.  The change from 5% to 7.5% is the only tariff change proposed in Supplement No. 126.  NAWC states that the increase in the DSIC cap will not impact bills until the DSIC calculation goes above 5% of billed revenue.  Increases in the DSIC, even then, would be incremental as new DSIC eligible investment is completed and placed in service and included in a DSIC quarterly update.  Id. at 6.

[bookmark: _Toc512430432]B.	NAWC’s Request to Increase the DSIC Cap from 5% to 7.5%

[bookmark: _Toc512430433]	1.	Positions of the Parties

[bookmark: _Toc512430434]		a.	NAWC’s Position

On March 21, 2017, NAWC filed a petition asking the Commission to approve its LTIIP.[footnoteRef:1]  By Order entered July 12, 2017, the Commission approved NAWC’s petition and LTIIP.  The Commission summarized its conclusions as follows in directing NAWC to comply with the infrastructure replacement schedule and elements of its LTIIP: [1: 	Petition of The Newtown Artesian Water Company for Approval of its Long-Term Infrastructure Improvement Plan, Docket No. P-2017-2594725 (Order entered July 12, 2017) (July 2017 LTIIP Order).] 


	The Commission reviewed the eight required elements for Newtown’s Petition for Approval of their LTIIP and any resulting Petition comments.  Newtown’s proposed LTIIP appears to demonstrate its associated expenditures are reasonable, cost effective, and designed to ensure and maintain efficient, safe, adequate, reliable, and reasonable service to its customers.

	The Commission finds Newtown’s Long-Term Infrastructure Improvement Plan and manner in which it was filed conforms to the requirements of Act 11 and our Final Implementation Order.  The plan, as approved herein, is designed to maintain safe, adequate and reliable service and, as such, Newtown shall be required to comply with the infrastructure replacement schedule and elements of that plan.


July 2017 LTIIP Order at 17.

		NAWC maintained that its projected LTIIP-related capital improvement program expenditures are significant in dollar terms totaling $4,251,000 for 2017 through 2021.  With a present rate base value of $10,398,000, the LTIIP projected expenditures equal 41% of the Company’s existing rate base.  The expenditures are detailed in the July 2017 LTIIP Order.  All of the LTIIP expenditures are DSIC eligible.  NAWC M.B. at 7; NAWC R.B. at 6.

		NAWC noted that it is moving forward with its LTIIP program.  The Company’s State Street main replacement project is in progress and scheduled to be completed by year-end 2017 at a cost of about $400,000.  NAWC anticipated that when the State Street project is completed and reflected in the Company’s DSIC calculation, along with the Company’s ongoing meter replacement plan efforts for the current period, its DSIC, which is presently at 4.26%, will exceed 5%.  NAWC maintained that additional LTIIP program expenditures projected for 2018 through 2021, will increase the DSIC even further above 5%.  NAWC M.B. at 7.

		NAWC averred that compliance with the Company’s infrastructure replacement schedule and LTIIP will be facilitated by increasing the DSIC cap.  The increase will allow the Company to recover the fixed costs (depreciation and pre-tax return) of completed DSIC-eligible LTIIP projects until they are reflected in base rates in the Company’s next base rate case.  Id. at 8.

		NAWC noted that increasing the DSIC cap will benefit customers by reducing the frequency of base rate cases.  NAWC stated it is likely that the frequency of DSIC-cap-related base rate cases will be cut in half as a result of increasing the DSIC cap to 7.5%.  Id.

		NAWC maintains that customers will benefit from infrastructure improvements related to the LTIIP such as: a decline in the number of main breaks and service interruptions, increased fire protection, and an improvement in water quality through replacement, lining, cleaning, and tie-ins.  Id. at 8-9.

		NAWC submits that Supplement No. 126 presents a non-general rate filing for Commission consideration.  NAWC states that in non-general rate filings, the Commission may determine whether the public utility's rates are just and reasonable based on the general information required under 52 Pa. Code § 53.52(b).  Additionally, the fact that a non-general rate filing is contested does not increase the utility's evidentiary burden or limit the Commission's discretion.[footnoteRef:2]  Id. at 2-3. [2: 	Popowsky v. Pa. P.U.C., 683 A. 2d 958, 961 (Pa. Cmwlth. 1996) (Popowsky).] 


		NAWC further explained that the DSIC-cap increase is not in excess of 3.0% of NAWC's gross operating revenue.[footnoteRef:3]  The Commission, moreover, in its Order entered October 5, 2017, suspended Supplement No. 126 pursuant to Section l308(b) acknowledging that Supplement No. 126 is not a general rate filing.[footnoteRef:4]  NAWC asserted that the general information provided by the Company in response to Section 53.52(b) establishes that Supplement No. 126 and the proposed increase to the DSIC cap is just and reasonable.  NAWC claimed that the OCA presented no analysis of Section 53.52(b) that suggests otherwise.  NAWC R.B. at 3. [3: 	Section 1308(d) defines a general rate filing as “a tariff filing which affects more than 5% of the customers and amounts to in excess of 3% of the total gross annual intrastate operating revenues of the public utility.”]  [4: 	Non-general rate filings are addressed in Section 1308(b) of the Code, while general rate filings are dealt with in Section l308(d) of the Code; Popowsky.] 


		NAWC asserted that the OCA has gone far beyond the Company’s proposed DSIC-cap offering recommendations that seek, inter alia, to change the established method for calculating the DSIC and for presenting earnings reports under 52 Pa. Code Chapter 71.  NAWC M.B. at 3.

[bookmark: _Toc512430435]		b.	OCA’s Position

		The OCA provided that the Company has not proven by a preponderance of the evidence that the proposed increase is just and reasonable, and in compliance with the applicable statutes, regulations and orders.  The OCA contended that the Company supported its claim by asserting that the DSIC-cap increase will allow it to comply with its LTIIP that was approved by the Commission’s July 2017 LTIIP Order, as well as reduce its base rate case filing frequency.  Based on the evidence in this proceeding, however, the Company has asserted that it will comply with the LTIIP regardless of whether the Commission approves the DSIC-cap increase.  Further, the Company has not filed a base rate case since March 2011 (almost seven years), has never exceeded its current DSIC cap of 5 %, and has never utilized the fully forecasted future test year provision under Act 11.  OCA M.B. at 4.

		In addition, the OCA has identified other issues with NAWC’s existing and proposed DSIC mechanism.  Several issues stem from the recently enacted Act 40 of 2016, which the OCA stated requires utilities to reflect investment-related income tax deductions and credits in rates that recover those investments.  Consistent with Act 40, the OCA opined, the Company should include investment-related income tax deductions and credits when it calculates the DSIC rate.  For federal income tax deductions, this requires a change to the Company’s tariff and the OCA also recommended that the Company maintain separate Accumulated Deferred Income Tax (ADIT) balances for DSIC-eligible plant.  For state income tax deductions, the Company should reflect actual state income taxes paid in the state income tax rate used to calculate the pre-tax rate of return in its DSIC calculation.  Likewise, NAWC should include investment-related tax deductions and credits when it calculates the overall return used to apply the DSIC earnings cap, which can reset the DSIC rate to zero.  Id. at 4-5.

		The OCA averred that the Company has not been using the correct cost of debt rate in its application of the earnings cap and its calculation of the DSIC rate.  First, the Company improperly included short-term debt in its calculation of the rate of return used to apply the DSIC earnings cap.  Second, the Company used the wrong (historic) cost of debt rate in the calculation of the DSIC rate.  Specifically, it used the cost of debt established in its 2011 base rate case instead of its current cost of debt.  Id. at 5.

		Accordingly, the OCA recommended that the errors be corrected going forward.  The OCA also recommended that NAWC provide refunds for any DSIC over‑collections, with interest, resulting from use of an incorrect debt cost rate for the past four years.  Next, the OCA showed that the Company is not charging the DSIC to private fire protection customers.  This exemption is not permitted under Act 11, which requires utilities to apply the DSIC to all customers.  Therefore, the OCA recommended that, going forward, the Company apply the DSIC to its private fire protection customers.  Id.

		Further, the OCA showed that the Company removes accumulated depreciation from its calculation of the DSIC investment on which it earns a return but does not reflect this in the DSIC formula contained in its tariff.  Therefore, the OCA recommended that the tariff be changed to be consistent with the Company’s practice.  Id.

		According to the OCA, all of these issues bear on whether the proposed increase to the DSIC cap is just, reasonable, and in compliance with the law.  Further, the OCA claims that many of its concerns that it raised – i.e., the Company’s calculation of its overall return used to apply the earnings cap, calculation of its DSIC rate, and failure to apply the surcharge to all customer classes – serve to overstate the DSIC rate and call into question the level of the Company’s historic and projected DSIC rates.  Id at 6.

[bookmark: _Toc512430436]	2.	ALJ’s Recommendation

		The ALJ recommended that the proposed increase of the DSIC cap to 7.5% should be denied.  The ALJ stated that NAWC has failed to present evidence to demonstrate that it has accelerated its rate of infrastructure replacement and that an increase to the DSIC cap is necessary and in the public interest.  R.D. at 30-31.

		The ALJ noted that although Act 11 does provide a mechanism for a water utility’s DSIC cap to be increased from 5% to 7.5%, it is not an automatic entitlement and does come with limitations.  The ALJ indicated that in executing Act 11, the Commission issued an implementation order that specifically addressed the consumer safeguards relating to the rate cap for water utilities in Section 1358(a)(2).  The ALJ noted that that the Commission has previously granted petitions by certain water utilities that permitted increases to the DSIC caps by up to 7.5%.[footnoteRef:5]  The ALJ cited to the Final Implementation Order where the Commission explained that: [5:  	Final Implementation Order, Docket M-2012-2293611 at 42 (Order entered August 2, 2012) (Final Implementation Order).] 


	Those water utilities had operated for many years under a 5% DSIC cap, had accelerated their rate of infrastructure replacement, and had demonstrated that an 
increase over the then-current DSIC cap was necessary and in the public interest.


Final Implementation Order at 42.

The ALJ found it significant that the Commission noted that water utilities which were previously granted a waiver up to 7.5% had demonstrated that they had accelerated their rate of infrastructure replacement and that an increase over the then-current DSIC cap was “necessary and in the public interest.”  The ALJ noted that for NAWC’s request to be granted, the Company must demonstrate that it has accelerated its rate of infrastructure replacement and also demonstrate that the increase to the DSIC cap is necessary and in the public interest.  Id. at 26-27.

		The ALJ found that NAWC did not present any evidence to establish that it will accelerate its rate of infrastructure replacement.  He referenced NAWC Witness Walker’s statement indicating that the increased DSIC cap will simply allow NAWC to comply with its currently approved LTIIP at its present rate of investment.  Tr. at 36-37; R.D. at 27-28.

		The ALJ was persuaded by the OCA’s argument that the Commission did not condition NAWC’s compliance with its recently approved LTIIP upon approval of an increase to the DSIC cap.  The ALJ noted that the Commission stated the following in the July 2017 LTIIP Order:

	[NAWC’s] proposed LTIIP appears to demonstrate its associated expenditures are reasonable, cost effective, and designated to ensure and maintain efficient, safe, adequate, reliable, and reasonable service to its customers. 

	The Commission finds [NAWC’s] Long-Term Infrastructure Improvement Plan and manner in which it was filed conforms to the requirements of Act 11 and our Final Implementation Order.  The plan, as approved herein, is designed to maintain safe, adequate and reliable service and, as such, [NAWC] shall be required to comply with the infrastructure replacement schedule and elements of that plan.


July 2017 LTIIP Order at 17.

Thus, the ALJ dismissed NAWC’s argument that the acceleration of infrastructure investment accepted by the Commission when it approved the Company’s LTIIP is substantial support for the proposed increase, and determined that a further acceleration is not required to increase the DSIC cap.  The ALJ explained that merely complying with the LTIIP, rather than accelerating infrastructure improvement, is not sufficient to warrant an increase of the DSIC cap to 7.5%.  R.D. at 28-29.

		The ALJ posited that the Company failed to demonstrate that the increase to the DSIC cap is necessary and in the public interest.  Although the Company stated that it has pipe in need of replacement in the near future, and that increasing the DSIC-cap rate will have the added benefit of a decline in the number of main breaks and service interruptions, increased fire protection and improvement in water quality, the Company did not offer anything to show that compliance with its LTIIP with a 5% DSIC cap is insufficient to achieve these goals.  The ALJ further noted that NAWC did not present any evidence to establish that its infrastructure is unsafe or unreliable.  Id. at 29-30.

		The ALJ explained that the Company argued that increasing the DSIC cap will benefit customers by reducing the frequency of base rate cases.  He noted that the Company asserted that delaying the filing of base rate cases reduces rate case expense, and that the Commission has consistently recognized a reduction in base rate cases as a benefit of DSIC cost recovery and a reason for increasing the DSIC cap.  Nevertheless, the ALJ found this argument unconvincing since the Company has not filed a base rate case in nearly seven years, the last occurring in 2011.  R.D. at 29.  In this regard, the ALJ was persuaded by the OCA’s Witness Mierzwa argument as follows: 


	First, it is not clear that the frequency of NAWC’s base rate filings should be reduced.  NAWC filed base rate cases in 1998, 2005, 2008 and 2011.  If the Company files a base rate case in 2018, it will have averaged 5 years between base rate filings.  NAWC Witness Walker indicates that increasing the DSIC to 7.5 percent could increase the time between rate cases to 7.5 years.  There is value to base rate proceedings, which provide the opportunity for simultaneous review of all aspects of a utility’s revenues, expenses and capital costs for the same period of time.

	Second, the current 5-year period between base rate cases is substantially longer than the periods at issue when the Commission approved an increase in the DSIC cap for Pennsylvania-American Water Company (“PAWC,” Docket No. P-00062241) and Aqua Pennsylvania, Inc.  (“Aqua” Docket No. R-2008-2079310).  When these increases were approved by the Commission, PAWC was filing base rate cases every one to two years and argued that a 7.5 percent DSIC cap would reduce filings to every three years.  Aqua was filing base rate cases every two years and had a history of reaching the cap in 18 months or less after its DSIC was reset to zero following a base rate case.[footnoteRef:6] [6:  	OCA St. 1 at 5.  ] 



Id.

		The ALJ found that based on the infrequency of NAWC’s historical base rate filings, NAWC’s argument is without merit.  The ALJ noted that NAWC has never exceeded its 5% DSIC cap.  As an explanation for why the Company is asking for the increase to their DSIC, NAWC Witness Walker indicated as follows:

	The Company is moving forward with its infrastructure replacement schedule and LTIIP plan elements and estimates it will exceed their current maximum DSIC surcharge percentage rate with the LTIPP plan improvements it completes by the end of the year.


NAWC St. 1 at 3.

		The ALJ noted that the Company believes that its DSIC has never reached the 5% cap and this has no bearing on the reasonableness of the present request.  The ALJ agreed with the OCA that whether or not the Company has reached the 5% DSIC cap is indeed relevant.  As noted by OCA Witness Mierzwa, if the Company has never exceeded its 5% DSIC cap, then the 5% DSIC cap has been adequate to recover the costs associated with the Company’s DSIC-eligible investment.[footnoteRef:7]  The ALJ concluded that the Company’s projected estimate of maxing out the DSIC cap, especially when the DSIC has been incorrectly determined (as discussed later in the ALJ’s decision) is not sufficient justification for increasing the DSIC cap to 7.5%. Id. at 26-30. [7: 	OCA St. No. 1-SR at 6.] 


[bookmark: _Toc512430437]	3.	Exceptions and Replies

[bookmark: _Toc512430438]a.	NAWC’s Exception No. 1 Regarding Burden of Proof and the OCA’s Replies

		NAWC acknowledges that Section 315 of the Code, 66 Pa. C.S. § 315, places the burden of proof upon it to show that its proposed DSIC-cap increase to 7.5% is just and reasonable.  NAWC, however, disagrees with the burden of proof analysis presented in the Recommended Decision.  NAWC submits that Supplement No. 126 involves a non-general rate filing and the Commission’s October 5, 2017 Order that suspended Supplement No. 126 pursuant to Section 1308(b) acknowledged that Supplement No. 126 is not a general rate filing.[footnoteRef:8]  Moreover, NAWC asserts that the DSIC‑cap increase is not in excess of 3.0% of NAWC's gross operating revenue.[footnoteRef:9] Exc. at 5. [8: 	Non-general rate filings are addressed in Section 1308(b) of the Code, while general rate filings are dealt with in Section 1308(d) of the Code; Popowsky.]  [9: 	Section 1308(d) defines a general rate filing as “a tariff filing which affects more than 5% of the customers and amounts to in excess of 3% of the total gross annual intrastate operating revenues of the public utility.”] 


		NAWC reiterates its position that in non-general rate filings, the Commission may determine whether a public utility's rates are just and reasonable based on the general information required under 52 Pa. Code § 53.52(b).  Id. (citing Popowsky).  The general information provided by the Company in response to Section 53.52(b)[footnoteRef:10] establishes that Supplement No. 126 and the proposed increase to the DSIC cap –  a non-general rate increase – is just and reasonable.  NAWC avers that the burden of proof analysis presented in the Recommended Decision commits an error of law by failing to account for the fact that Supplement No. 126 is a modest, non-general rate filing.  Exc. at 5-6. [10: 	NAWC Exhibit I, Supporting Information for Supplement No. 126 at 7-9.] 


		In Reply, the OCA notes that additional evidence was required for NAWC to meet its burden of proof because the general information provided with the Company’s filing and in the testimony of its witnesses was rebutted by the OCA.  As such, the burden of going forward shifted back to NAWC to rebut the OCA’s evidence by a preponderance of the evidence.  The additional evidence provided by NAWC did not rebut the OCA’s evidence, and therefore, the ALJ correctly found that the Company failed to meet its burden of proving the proposed rate increase is just and reasonable.  R. Exc. at 2.

		The OCA notes that the ALJ’s analysis and application of the burden of proof in this proceeding is entirely consistent with the Commission’s Order addressing the first request by a utility to implement a DSIC under Act 11, 66 Pa. C.S. §§ 1350-1360.[footnoteRef:11]  There the Commission required the utility to provide “additional evidence” to rebut that of the opposing party.  It stated: [11: 	Petition of Columbia Gas of Pa., Inc. for Approval of a DSIC, Docket No. P-2012-2338282 (Order entered May 22, 2014) (Columbia Gas) at 7-8, 58.] 


	Upon the presentation by Columbia of evidence sufficient to initially satisfy the burden of proof, the burden of going forward with the evidence to rebut the evidence of Columbia shifts to the opposing party.  If the evidence presented by the opposing party is of co-equal value or “weight,” the burden of proof has not been satisfied.  Columbia now has to provide some additional evidence to rebut that of the opposing party.  While the burden of going forward with the evidence may shift back and forth during a proceeding, the burden of proof never shifts.  The burden of proof always remains on the party seeking affirmative relief from the Commission.


R. Exc. at 2 (citing Columbia Gas at 7-8).

		The OCA notes that NAWC’s reliance on Popowsky is misplaced.  The OCA states that NAWC was not asked to provide the type of supporting data and testimony required in a full rate proceeding.  Instead, the Commission ordered the ALJ to investigate the justness and reasonableness of the proposed DSIC-cap increase and NAWC’s existing DSIC rates, rules and regulations.  R. Exc. at 2-3.

[bookmark: _Toc512430439]b.	NAWC’s Exception No. 2 Regarding Increasing the DSIC Cap and the OCA’s Replies

		NAWC maintains that Section 1358(a)(2) of the Code states in clear and unambiguous language, that a water utility DSIC may not exceed 7.5% of the amount billed to customers and Section 1358(a)(2) clearly contemplates a DSIC cap of 7.5% for water utilities.  NAWC submits that the plain language of the Section supports the simple tariff change proposed through Supplement No. 126.  NAWC contends that Act 11 reflects a legislative quid pro quo that, in return for its accelerated replacement of infrastructure in its LTIIP, NAWC may request and receive a DSIC that does not exceed 7.5%.  Exc. at 7.

		NAWC reasons that the Commission has approved and allowed United, Aqua and PAWC to increase their DSIC caps from 5.0% to 7.5% and there is nothing to distinguish NAWC’s request from these approved requests.  Id. at 8.

		NAWC stated that the Recommended Decision failed to consider the current accelerated infrastructure investment of NAWC’s LTIIP.  NAWC believes that a further acceleration from the level of investment in the LTIIP is not necessary to support an increase in the DSIC cap.  Id. at 13.

		NAWC contends that the proposed increase in the DSIC cap is in the public interest.  Increasing the DSIC cap will provide the Company with the resources to continue the accelerated replacement of aging infrastructure and to comply with evolving regulatory requirements including compliance with the LTIIP.  Id. at 14.

		NAWC sets forth that it is likely that the frequency of DSIC-cap-related base rate cases will be cut in half as a result of increasing the DSIC cap to 7.5%.  NAWC further avers that customers will benefit by a decline in the number of main breaks and service interruptions, increased fire protection, and an improvement in water quality.  Id. at 15.

		NAWC maintains that denying the DSIC-cap increase would require the Company to file a time consuming and costly base rate proceeding.  Id. at 16.

		In Reply, the OCA disagrees with NAWC’s interpretation of Section 1358(a)(2), stating that the Section sets an upper limit for the DSIC rate the Commission may authorize for a utility.  It does not establish that a 7.5% DSIC for all water utilities is presumptively reasonable.  The OCA further states, Section 1358(a)(2) does not create a presumption that the Commission should grant a 7.5% DSIC cap to any water utility that is complying with its LTIIP.  R. Exc. at 4-5.

		With regard to the other water utilities that have been granted a DSIC cap of 7.5%, the OCA maintains that NAWC’s request differs materially from requests by other water utilities.  The OCA notes that in each of those cases the utilities claimed they would accelerate infrastructure improvement if the Commission approved its proposed DSIC-cap increase.  NAWC does not propose to accelerate infrastructure improvement but will comply with its LTIIP.  The OCA points out that unlike Aqua, United and PAWC, NAWC has no history of exceeding the DSIC cap.  Additionally, the OCA states that NAWC has not properly calculated its DSIC rate, for at least four years.  The OCA notes that the Commission previously denied a request by Columbia Gas, which had no history of exceeding the DSIC cap, to increase its DSIC cap.  Like Columbia Gas, NAWC has no history of exceeding the DSIC cap and does not require a higher DSIC rate to make the infrastructure investment required by its LTIIP.  R. Exc. at 7.

[bookmark: _Toc512430440][bookmark: _Hlk509317474]c.	NAWC’s Exception No. 3 Regarding the OCA’s “Red Herring” Issues and the OCA’s Replies

		In its Exception No. 3, NAWC asserts that the OCA’s recommendations regarding, inter alia, that the Company’s current DSIC rate is calculated incorrectly or that the Company does not charge the DSIC to all customers as required by statute and its own tariff, unnecessarily complicated NAWC’s request to increase the DSIC cap and raised “red herring” issues.  NAWC contends that the OCA has the burden of proof regarding these issues and the OCA has failed to meet its burden.  NAWC’s Exceptions 4 through 10 address the OCA’s recommendations.  Exc. at 18-19.

		In its Replies, the OCA avers that it demonstrated several errors in how NAWC calculates and applies its DSIC mechanism.  The OCA recommends corrections that were adopted by the ALJ.  R. Exc. at 10-11.  The OCA counters that NAWC’s existing DSIC rates, rules and regulations are at issue because the Commission ordered the ALJ to investigate the justness and reasonableness of the proposed DSIC-cap increase and NAWC’s existing DSIC rates, rules and regulations.  R. Exc. at 11.

[bookmark: _Toc512430441]d.	NAWC’s Exceptions Nos. 4 and 5[footnoteRef:12] Regarding Application of Act 40 and the OCA’s Replies [12: 	Exception No. 4 refers to the application of Act 40 to the DSIC mechanism.  Exception No. 5 refers to the calculation of the DSIC going forward based on the ALJ’s application of Act 40 to the DSIC calculation methodology.] 


		NAWC opines that Act 40 of 2016 has no application to this proceeding and no bearing on NAWC’s proposed DSIC-cap increase.  NAWC provides that Act 40 addresses consolidated income tax expense for base rate purposes.  NAWC contends that consolidated taxes are not relevant to NAWC since it is not a holding company nor a subsidiary of a holding company.  NAWC also notes that this is not a base rate proceeding.  NAWC cites the legislative history of Act 40 and concludes that Act 40 has no relevance to the issue of whether the Commission should approve Supplement No. 126 and allow NAWC to increase its DSIC cap.  Exc. at 19-25.

		In Reply, the OCA avers that Act 40 applies to all utility rates, for all ratemaking purposes.  R. Exc. at 13.

[bookmark: _Toc512430442]e.	NAWC’s Exception No. 6 Regarding Income Tax Deductions in Future Financial Earnings Reports and the OCA’s Replies

		NAWC notes that it files a quarterly financial report with the Commission pursuant to Chapter 71 of Title 52 of the Pennsylvania Code.  NAWC avers that its Financial Reports, the most recent of which was filed on November 30, 2017, at Docket No. M-2017-2582572, for the 12-months ended September 30, 2017, are acceptable to Commission staff.  NAWC states that it will continue to submit its quarterly financial reports as required by Chapter 71.  NAWC contends that the Recommended Decision concludes that Act 40 applies to Chapter 71 Financial Reporting and that the Act requires the inclusion of investment-related income tax deductions in the calculation of the earnings cap.  NAWC maintains that is a matter of policy applicable to the utility industry and has not been addressed by the Commission heretofore and should not be addressed here.  Exc. at 24-25. 

		In Reply, the OCA agrees that Act 40 does not dictate what is presented in utilities’ earning reports.  R. Exc. at 18 (citing OCA R.B. at 20-21).  The OCA notes that the content of those reports is determined by the Commission.  R. Exc. at 18.

[bookmark: _Toc512430443]f.	NAWC’s Exception No. 7 Regarding the Exclusion of Short Term Debt and the OCA’s Replies

		The ALJ recommended that NAWC should exclude short term debt and use the actual cost of long-term debt to calculate the DSIC rate and earnings cap.  The Company does not except to the exclusion of short term debt and the use of actual cost of long term debt.  R.D. at 63. 

		In its Exception No. 7, NAWC asserts that the ALJ failed to acknowledge that the changes are offsetting.  NAWC avers that based on present debt cost rates, the use of the actual cost of long term debt will decrease the DSIC charge.  The exclusion of short term debt will increase the DSIC charge.  NAWC contends that the offsetting nature of the adjustments bears on the issue of overcollections/refunds discussed in Exception No. 8 and should be recognized in the Commission’s final order.  Exc. at 26-27.

		In Reply, the OCA explains that whether the changes are offsetting using present cost of debt rates is not relevant to the historic period.  The OCA notes that in the record before the Commission, no party has calculated the net impact of using the correct cost of long-term debt and eliminating short term debt for the years 2013-1017.  The OCA maintains that NAWC’s DSIC rate should be calculated correctly – historically and prospectively – whether or not the debt cost rate corrections are offsetting.  R. Exc. at 19‑20.

[bookmark: _Toc512430444]g.	NAWC’s Exception No. 8 Regarding Overcollections/Refunds and the OCA’s Replies

		In its Exception No. 8, NAWC asserts that the miscalculation of its DSIC rate will not produce a material overcollection/refund for customers.  NAWC also contends that this is a “red herring” issue being used as an attempted justification to deny the proposed increase to the DSIC cap.  Exc. at 27-28.  

		NAWC avers that the Recommended Decision is incorrect in suggesting that the correction of the debt cost rate could reduce the DSIC calculation below the existing 5.0% cap.  NAWC provides that it removed short term debt and included the current cost of long term debt in its most recent quarterly DSIC filing of Supplement No. 129.  Newtown Artesian Water Company – DSIC Quarterly Filing, Docket No. M‑2018-2643814 (filed January 22, 2018) (January 2018 DSIC Quarterly Filing).  The calculated DSIC, removing short term debt and using the current cost of long term debt of 5.56%, was 5.44%.  Exc. at 27.

		NAWC notes that the Recommended Decision is incorrect in suggesting that the correction of the debt cost rate might produce a material overcollection/refund for customers.  NAWC offers that it has recalculated the quarterly DSIC rate for each quarter from November 2013 (four years prior to the OCA’s complaint) through August 2017 using the actual cost of long term debt and excluding short term debt.  NAWC contends that the recalculated quarterly DSIC is higher than the actual DSIC charged to customers.  Exc. at 28. 

		In its Replies, the OCA reiterates that whether or not there is a material overcollection, NAWC miscalculated its DSIC rate for at least four years.  The OCA also states that the debt miscalculation was one of several reasons why the ALJ recommended denial of the proposed DSIC-cap increase.  The OCA notes that in the record before the Commission, there is no evidence quantifying the new impact of using the correct cost of long-term debt and eliminating short-term debt for sixteen quarters.  The OCA notes that NAWC states that it has performed the required calculations for the first time, in its Exceptions.  The OCA points out that the Company’s inclusion of extra-record evidence in its Exceptions “violates the principle of fundamental fairness and violates the due process rights of other parties” who have no opportunity to cross-examine a witness in a separate hearing.  The OCA contends that the extra-record evidence should be disregarded.  R. Exc. at 20-22.

[bookmark: _Toc512430445]h.	NAWC’s Exception No. 9 Regarding Private Fire Protection and the OCA’s Replies

		In its Exception No. 9, NAWC asserts that private and public fire protection service customers are similarly situated irrespective of the tariff language.  NAWC provides that both are non-metered, flat rate customers.  NAWC has always interpreted its tariff to exempt both public and private fire protection service from the DSIC charge.  Exc. at 29.

		In its Reply to NAWC’s Exception on this issue, the OCA explains that in failing to charge the DSIC to its private fire protection customers, NAWC is violating one of the primary consumer protections of the DSIC – that the charge “shall be applied equally to all customer classes.”  The OCA contends that the fact that NAWC’s private and public fire protection customers are both non-metered and flat rate does not change the fact that the plain language of Section 1328(a) limits its application to public fire protection rates.  The OCA goes further to explain that NAWC’s existing and proposed DSIC tariffs do not exempt private fire protection customers from application of the DSIC rate.  R. Exc. at 22-24.

[bookmark: _Toc512430446][bookmark: _Hlk509382268]i.	NAWC’s Exception No. 10 Regarding Accumulated Depreciation and the OCA’s Replies

		In its Exception No. 10, NAWC asserts that the ALJ’s recommendation to modify its tariff definition of DSI to reflect the phrase “net of accumulated deferred income taxes and net of accumulated depreciation” is incorrect.  NAWC provides that its currently effective tariff defines DSI as follows:

		“DSI = Original cost of eligible distribution system improvement projects.”

		NAWC notes that the existing tariff language was submitted by the Company in compliance with the Supplemental Implementation Order[footnoteRef:13] and in compliance with the Model Tariff.  Exc. at 30-31. [13: 		Implementation of Act 11 of 2012, Supplemental Implementation Order, Docket No. M-2012-2293611 (Order entered September 15, 2016) (Supplemental Implementation Order).] 


		In Reply, the OCA provides that the DSIC formula provided in the Commission’s Model Tariff deducts accrued depreciation as follows:

DSI = Original cost of eligible distribution system improvement projects net of accrued depreciation.[footnoteRef:14] [14: 	Supplemental Implementation Order App. A at 5.] 


		The OCA indicates that the Commission uses the terms Accrued and accumulated depreciation interchangeably.[footnoteRef:15]  The OCA points out that NAWC already calculates its cost of eligible improvement projects net of accrued/accumulated depreciation.  R. Exc. at 24. [15: 	See, Final Implementation Order at 37 (“accumulated depreciation”) and App. A at 5 (“accrued depreciation”).] 


[bookmark: _Toc512430447]	4.	Disposition

		Based on our review of the record, the positions of the Parties, and the applicable law, we will grant, in part, and deny, in part, NAWC’s Exceptions and modify the ALJ’s recommendation that denies NAWC’s request to increase the DSIC cap from 5% to 7.5% of billed distribution revenues.  

		With regard to NAWC’s Exception No. 1, the Company reiterates its position that the increase in the DSIC cap is not a general rate case and, therefore, the Company does not need to provide the same level of analysis as that required for a general rate increase.  NAWC avers that the Commission should base its decision regarding the DSIC-cap increase on the information provided by the Company in response to 52 Pa. Code § 53.52(b).  We disagree with the Company’s assertion that it has met its burden of proof.  Rather, we concur with the ALJ that the Company has failed to meet its burden of proof that the increase to the DSIC cap is necessary and in the public interest.  In light of the above, we shall deny NAWC’s Exception No. 1.

		With regard to NAWC’s Exception No. 2, the Company highlights four issues we shall address in detail.  First, NAWC argues that Section 1358(a)(2) anticipates a DSIC cap of 7.5% for water utilities and that Supplement No. 126 is a simple tariff change allowed by statute to make the increase.  NAWC argues further that Act 11 recognizes that in exchange for the accelerated replacement of infrastructure in the Company’s LTIIP and provides justification for the DSIC-cap increase to 7.5%.  The ALJ rejected this argument, stating that the DSIC-cap increase “is not an automatic entitlement and does come with limitations.”  R.D. at 26.  We agree with the ALJ and the OCA that Section 1358(a)(2) does not establish that a 7.5% DSIC for all water utilities is presumptively reasonable.  R. Exc. at 4.

		Secondly, the Company notes that the Commission has approved DSIC-cap increases for United, Aqua and PAWC.  NAWC goes further to state that “based on the Commission’s prior approvals, a water utility request to increase its DSIC cap to 7.5% is not even controversial and the Commission has never rejected a request by a water utility to increase its DSIC cap from 5% to 7.5%.  Exc. at 8.  The ALJ noted that the Final Implementation Order addressed previously granted 7.5% DSIC caps for certain water utilities.  But in those cases, the increase over the then-current DSIC cap was necessary and in the public interest.  In each of those other cases, the Company had demonstrated that infrastructure replacement would be accelerated.  The ALJ found that NAWC did not demonstrate that the DSIC-cap increase was necessary or in the public interest.  R.D. at 27-31.

		Thirdly, NAWC argues that its LTIIP has accelerated infrastructure replacement efforts, noting that its current LTIIP projected annual expenditures are more than double the level of historic annual expenditures and a clear and significant acceleration of infrastructure replacement.  Exc. at 12.  The ALJ noted that the Company has no plans to deviate from its planned LTIIP compliance schedule regardless of the DSIC-cap rate.  R.D. at 27.

		Finally, NAWC avers that the increase will reduce the frequency of base rate cases.  Exc. at 12-17.

		We disagree with the Company’s argument regarding the filing of a base rate case.  NAWC last filed a rate case in 2011.  We agree with the OCA that the Company has other means to address the potential regulatory lag in the financing of the LTIIP improvements.  The OCA notes that NAWC has a Purchased Water Adjustment Clause through which it automatically recovers approximately one-third of its annual operating expenses without filing a base rate case.  The OCA also suggests that the Company can utilize a fully forecasted future test year, which allows for prospective inclusion of distribution system improvement costs in rate base.  OCA M.B at 13.  Regarding NAWC’s argument that the Commission should approve its waiver request because the Commission approved DSIC-cap increases for United, Aqua and PAWC, we note that the approval of a DSIC-cap waiver is done on a case-by-case basis after consideration of all the evidence in the record.[footnoteRef:16]  We are of the opinion that NAWC failed to provide sufficient evidence in the instant proceeding to demonstrate that an increase beyond the currently approved 5% DSIC cap is warranted.  For this reason, we shall also deny NAWC’s second Exception. [16: 	In Columbia Gas, we stated as follows:

We emphasize that the facts and circumstances contained in the PGW Waiver Petition are not dispositive of whether a waiver is permissible under 66 Pa. C.S. § 1358(a)(1).  Each requested waiver must be made on a case-by-case basis after consideration of all the evidence of record.

Columbia Gas at 54.] 


		We note, however, that after the record closed in this case, NAWC filed its January 2018 DSIC Quarterly Filing stating that it had exceeded the 5% cap and that its expenditures had already reached 5.44%.  Although the January 2018 DSIC Quarterly Filing was not available to be included in the evidentiary record of this proceeding, the information contained in it may prove to be relevant to the disposition of this matter.  We also note that the quarterly update filing was served on the OCA.

		As the goal of the DSIC is to facilitate infrastructure improvement and replacement, we believe that the public interest is best served by giving the Company an opportunity to address this issue one more time before the Commission makes its final decision on this case.  It is, however, vitally important that this opportunity be accompanied by actions ensuring the due process rights of the OCA.

		The Company is hereby given the opportunity to voluntarily file an extension of its rate suspension, which is set to expire on May 1, 2018, for an additional ninety days.  If the Company files this extension, which must be filed on or before April 27, 2018, this matter will be remanded to the Office of Administrative Law Judge to reopen the record for proceedings necessary for the introduction of additional relevant evidence, subject to the examination of the OCA and the introduction of its own evidence.  This remand is limited to the single issue of whether NAWC has exceeded its current 5% DSIC cap and will continue to exceed it, and whether this justifies the requested increase to a 7.5% cap.

		We note that the Commission has already determined that NAWC fulfilled the sixth of the eight elements required in an LTIIP filing that the replacement of aging infrastructure is or will be accelerated.  July 2017 LTIIP Order.  The Recommended Decision on Remand and any Exceptions to the Recommended Decision should be submitted for our evaluation no later than the July 12, 2018 public meeting.  

		Should the Company decide to forego this opportunity to file an extension, we shall deny NAWC’s request for an increase of its DSIC cap from 5% to 7.5% and this Opinion and Order shall become final without further Commission action.

		With regard to NAWC’s Exception No. 3, NAWC explains that it excepts to the OCA’s recommendations in Exception Nos. 4 through 10 that were recommended to the Commission by the ALJ.  NAWC maintains that the recommendations proposed by the OCA and adopted by the ALJ in his Recommended Decision, by and large, do not address the issue of whether NAWC should be allowed to increase its DSIC cap to 7.5% and complicate the case.  NAWC characterizes the OCA’s recommendations as “red herring” issues.  Exc. at 18.  The ALJ rejected this argument because the Commission ordered the ALJ to investigate the justness and reasonableness of the proposed DSIC-cap increase and NAWC’s existing DSIC rates, rules, and regulations.  R.D. at 56.  We agree with the ALJ that the issues raised by the OCA “relate specifically” to NAWC’s DSIC rate and proposed DSIC-cap increase.  Therefore, we shall deny NAWC’s third Exception.

		Regarding NAWC’s Exception Nos. 4 and 5, NAWC excepts to the conclusion that Act 40 of 2016 applies to this proceeding and to NAWC’s DSIC mechanism.  NAWC notes that the Recommended Decision of ALJ Cheskis, issued July 26, 2017, in Petition of Metropolitan Edison Company for Approval of a Distribution System Improvement Charge, at Docket No. P-2015-2508642 (MetEd),[footnoteRef:17] addresses Act 40 and applies Act 40 to the DSIC calculations of electric utilities outside the context of a base rate proceeding remains pending before the Commission.  Exc. at 21.  [17: 		Exceptions to the MetEd decision have been filed and the case is currently pending before the Commission.] 


		Act 40 introduced a new Section 1301.1 into the Public Utility Code.  Subsection (a) of the new Section states as follows:

(a) Computation.—If an expense or investment is allowed to be included in a public utility’s rates for ratemaking purposes, the related income tax deductions and credits shall also be included in the computation of current or deterred income tax expense to reduce rates.  If an expense or investment is not allowed to be included in a public utility’s rates, the related income tax deductions and credits, including tax losses of the public utility’s parent or affiliated companies, shall not be included in the computation of income tax expense to reduce rates.  The deferred income taxes used to determine the rate base of a public utility for ratemaking purposes shall be based solely on the tax deductions and credits received by the public utility and shall not include any deductions or credits generated by the expenses of investments of a public utility’s parent or any affiliated entity.  The income tax expense shall be computed using the applicable statutory income tax rates.  66 Pa. C.S. § 1301.1.


NAWC contends that Act 40 has no application to this proceeding and no bearing on NAWC’s proposed DSIC-cap increase.  NAWC contends that Act 40 addresses consolidated income tax expense for base rate purposes and this proceeding is not a base rate case.  NAWC provides that a DSIC rate is a surcharge mechanism for the recovery of the costs related to the repair, improvement, and replacement of eligible property outside of a rate case.  NAWC explains that surcharges are not part of a base rate proceeding.  Exc. at 20-30 (citing NAWC St. No. 1R at 9).  

		NAWC asserts that the legislative history as recorded in the Pennsylvania House Journal clearly shows that the sole purpose of the Act was the elimination of the consolidated tax adjustment (CTA).  Exc. at 20.  NAWC cites testimony before the House Consumer Affairs Committee (Committee) where Committee Chairman Godshall explained the scope and application of Section 1301.1 by stating that “this section applies to base rate cases” and “would only go into effect when a utility comes in for a base rate case.”  Exc. at 20 (quoting House of Representatives Legislative Journal, Feb. 8, 2016 (Legislative Journal), at 117).  NAWC contends that the OCA asked the Committee to “table” the Bill “as it will negatively impact Pennsylvania ratepayers.”  Exc. at 20. 

		NAWC submits that the OCA contended, and ALJ Pell agreed, that the first sentence of Section 1301.1 has a very different and more expansive purpose than the elimination of CTA.  This one sentence, as contended by the OCA and recommended by ALJ Pell in his Recommended Decision, undoes a settled Commission DSIC computation methodology and a Commonwealth Court decision.  NAWC states that the contention of the OCA and the recommended interpretation of Act 40 are not plausible.  Exc. at 21 (citing R.D. at 59).

		We agree with NAWC that Act 40 has no application to NAWC’s DSIC mechanism.  Nonetheless, we shall address the ALJ’s application of Act 40 in this proceeding.  Specifically, we disagree with the ALJ’s conclusion that Section 1301.1 requires the Company’s DSIC to include federal and state income tax deductions and credits generated by DSIC investment.  We find that the language in Section 1301.1 is ambiguous regarding whether Act 40 applies to the DSIC.  Statutory language is considered ambiguous when a pertinent provision is susceptible to more than one reasonable interpretation or when the language is vague, uncertain, or indefinite.  Adams Outdoor Advertising, L.P. v. Zoning Hearing Bd. of Smithfield Twp., 909 A.2d 469, 483 (Pa. Cmwlth. 2006); Barash v. Pa. PUC, 516 Pa. 142, 532 A.2d 325, 332 (Pa. 1987).  Section 1301.1 is susceptible to more than one reasonable interpretation.  The OCA argues that the language in the first sentence of Section 1301.1(a) clearly provides that Act 40 applies to the DSIC because Act 40 applies to rates as broadly defined in Section 102 of the Code, and the DSIC is a rate that recovers utility investment and income tax expense related to that investment.

		However, the OCA’s position does not account for the language in the third sentence of Section 1301.1(a), which provides as follows:

The deferred income taxes used to determine the rate base of a public utility for ratemaking purposes shall be based solely on the tax deductions and credits received by the public utility and shall not include any deductions or credits generated by the expenses or investments of a public utility’s parent or any affiliated entity.[footnoteRef:18] [18: 		Under Section 1921(a), 1 Pa. C.S. § 1921(a), every statute shall be construed to give effect to all of its provisions.] 



66 Pa. C.S. § 1301.1(a).  This provision explains how the deductions and credits in the first sentence of Section 1301.1(a) should be calculated.  It refers back to the first two sentences of Section 1301.1(a) and specifically uses the term “rate base” and not the general term “rate.”  The term “rate base” is a technical term that is used in general base rate cases.[footnoteRef:19]  The use of both the terms “rate” and “rate base” creates an ambiguity in the meaning of Section 1301.1 and supports the Company’s position that the language in Section 1301.1 is ambiguous and, therefore, should be analyzed under Section 1921(c), 1 Pa. C.S. § 1921(c),[footnoteRef:20] to ascertain the intention of the General Assembly.  [19: 	 	“Rate base” is defined in Section 102 of the Code as follows: “The value of the whole or any part of the property of a public utility which is used and useful in the public service.”  66 Pa. C.S. § 102.]  [20: 		Section 1921(c), 1 Pa. C.S. § 1921(c), provides the following:
(c)  Matters considered in ascertaining intent. — When the words of a statute are not explicit, the intention of the General Assembly may be ascertained by considering, among other matters:
	(1) The occasion and necessity for the statute.
	(2) The circumstances under which it was enacted.
	(3) The mischief to be remedied.
	(4) The object to be attained.
	(5) The former law, if any, including other statutes upon the 	same or similar subjects.
	(6) The consequences of a particular interpretation.
	(7) The contemporaneous legislative history.
	(8) Legislative and administrative interpretations of such 	statute.] 


		Our examination of the contemporaneous legislative history and the language of Section 1301.1 yields the clear intent of the legislature in enacting Act 40, as well as the occasion and necessity for the statute and the mischief to be remedied.  In enacting the amendments to the Code to provide for the computation of income tax expense for ratemaking purposes, Representative Godshall remarked that the bill under consideration specifically requires “a public utility’s Federal income tax expense be calculated on a stand-alone basis . . . in rate proceedings before the Pennsylvania Public Utility Commission.”  Representative Godshall stated, “this section applies to base rate cases where the PUC finally [issues] an [order] after the effective date” and “would only go into effect when a utility comes in for a base rate case.”  Additionally, Representative Longietti remarked that the bill “simply follows what the vast majority of states currently do, which is allow regulated utilities to be judged on a stand-alone basis when it comes to ratemaking.”  Legislative Journal at 117.  During the public hearing on the bill, Representative Godshall explained the following:

Currently, a ratemaking policy dictated by the Courts and not the General Assembly requires a consolidated income tax expense approach.  Under this approach, the combined tax expense of the regulated utility and its unregulated affiliates is used when setting rates through a base rate case at the PUC.  While this method may seem to benefit utility ratepayers, general ratemaking policy prohibits consideration of actions of an unregulated affiliate when setting rates of a regulated entity and effectively results in a subsidy to utility ratepayers by an unregulated entity.  House Bill 1436 would eliminate the consolidated tax approach and adopt a standalone approach used by a majority of the states and the Federal Energy Regulatory Commission.


H.B. 1436 Hearing, Tr. at 4-5.[footnoteRef:21]  Based on our analysis of the legislative intent, the intended purpose of Section 1301.1 was to move away from Pennsylvania’s past practice of requiring a consolidated tax adjustment to a public utility’s tax expenses when setting rates in a base rate proceeding.  The legislative history does not include a discussion of an intent to change the DSIC calculation or to eliminate the Commission’s discretion regarding the DSIC calculation. [21: 		In reviewing the additional testimony presented during the H.B. 1436 Hearing, Pennsylvania had been following the “actual taxes paid” doctrine as explained in Barasch v. Pa. PUC (Barasch), 507 Pa. 561, 493 A.2d 653.  In Barasch, the Pennsylvania Supreme Court held that a utility was not permitted to use separate-return calculations for its federal and state income taxes, because the tax calculations failed to account for the tax benefits realized by the utility by participation in a consolidated return filed by the utility’s corporate parent.] 


		Accordingly, we conclude that Act 40 has not superseded the Commission’s prior decisions in DSIC proceedings, or the Commission’s discretion regarding the DSIC calculation.  For these reasons, we decline to adopt the OCA’s recommendation.  Consistent with the above discussion, we shall grant NAWC’s Exception Nos. 4 and 5 and modify the ALJ’s recommendation on this issue.

		With regard to NAWC’s Exception No. 6, NAWC excepts to the conclusion that Act 40 requires the inclusion of federal and state income tax deductions in the calculation of overall return used to apply the DSIC earnings cap.  In the October 2017 version of its quarterly earnings report for the 12-months ending June 30, 2017, NAWC made an adjustment to its financial report to remove a federal income tax deduction.  As a result, the financial report indicated the Company had federal income tax expenses of $277,343, when, in fact, NAWC paid no federal income taxes.  R. Exc. at 17 (citing OCA St. 1 at 8, Sch. JDM-1).  The adjustment changed the Company’s reported overall rate of return, which is one of the two inputs used to determine whether its DSIC earnings cap is triggered.  R. Exc. at 17 (citing 66 Pa. C.S. § 1358(b)(3); R.D. at 62).  

		The Commission’s Bureau of Technical Utility Services directed NAWC to revise its adjustment to its financial report and NAWC submitted a revised financial earnings report on November 28, 2017.  The OCA recommended that if NAWC includes an adjustment to remove federal income tax deductions in future financial earnings reports, such adjustment should be calculated in the same manner as in the November 2017 report.  R. Exc. at 17-18 (citing OCA St. 1SR at 7-8).  The ALJ adopted this recommendation.  R. Exc. at 18 (citing R.D. at 61-62).  As noted by the ALJ, this had an impact on the DSIC earnings cap, which is a factor considered to determine if the DSIC should be reset to zero.  R.D. at 62.  We believe that the financial earnings reports going forward should be calculated in the same manner as in the November 2017 report, and NAWC has stated it will do so.  We agree with NAWC and the OCA that Act 40 does not apply to Chapter 71 financial reporting.  Therefore, NAWC’s Exception No. 6 shall be granted.

		With regard to NAWC’s Exception No. 7, NAWC acknowledged that going forward, it will eliminate short term debt from its DSIC calculation and use the cost of long term debt in its DSIC calculation that is acceptable to Commission staff.  Exc. at 26 (citing NAWC St. No. 1R at 7 and 14).  NAWC contends that based on present debt cost rates, the use of the actual cost of long term debt will decrease the DSIC charge.  NAWC noted that the exclusion of short term debt will increase the DSIC charge.  NAWC states that the offsetting nature of the adjustments should be recognized in the Commission’s final order and this is the subject of NAWC’s Exception No. 7.  The OCA notes that in the record before the Commission, no party has calculated the net impact of using the correct cost of long-term debt and eliminating short-term debt for the years 2013-2017.  R. Exc. at 19.  The ALJ recommended that NAWC provide verified debt cost for the years 2013 through 2017 in its next Section 1307(e) reconciliation proceeding, “to determine what extent, if any, there was a DSIC overcollection/undercollection during that period.”  R. Exc. at 20 (citing R.D. at 64-65).  We agree with the OCA, that NAWC’s DSIC rate should be calculated correctly – historically and prospectively – whether or not the debt cost rate corrections are offsetting.  We believe that the offsetting nature of the current calculation does not need to be acknowledged.  Therefore, we shall deny NAWC’s Exception No. 7.

[bookmark: _Hlk511049858]		Although we agree with the ALJ’s rationale regarding the need to resolve any overcollection or undercollection of DSIC, we disagree with the procedural mechanism for addressing this issue as recommended in Ordering Paragraph No. 6 of the Recommended Decision which would not occur until the Company’s next annual 1307(e) reconciliation (i.e., not until January 2019).  Rather, we believe a more appropriate and timely method of resolving this issue is to require the Company to make a Compliance Filing with the Commission within thirty days of the date of entry of this Opinion and Order.  This Compliance Filing will reflect a recalculation of the Company’s DSIC rate for the four‑year period prior to the date of filing in this matter, excluding short-term debt and using the applicable verified cost of debt.  The Compliance Filing will be forwarded to the Commission’s Bureau of Audits for evaluation and inclusion within a subsequent Quarterly DSIC Update for the Company.  Accordingly, we shall modify the ALJ’s recommendation in Ordering Paragraph No. 6 of the Recommended Decision, which set forth the procedural mechanism for addressing any overcollection or undercollection of DSIC revenues, consistent with this discussion.

		With regard to NAWC’s Exception No. 8, we disagree with the Company’s position that the matter of overcollection/refunds has no bearing on the merits of the proposed DSIC-cap increase.  We agree with the OCA that there is no record evidence to support this claim, and whether or not there is a material overcollection, NAWC miscalculated its DSIC rate for at least four years.  R. Exc. at 20.  Therefore, we shall deny NAWC’s Exception No. 8.

		With regard to NAWC’s Exception No. 9, we disagree with the Company’s assertion that private and public fire protection service customers “are similarly situated irrespective of the tariff language.”  Exc. at 29.  We agree with the OCA that private fire protection service customers should not be exempt from the DSIC rate.  We also agree with the OCA that Section 1328(a) does exempt the application of the DSIC for public fire protection rates.  66 Pa. C.S. § 1328(a).  R. Exc. at 23 (citing R.D. at 66).  This decision is consistent with the practice of other water utilities, such as PAWC, that apply the DSIC to private fire protection customers.  R. Exc. at 23 (citing OCA St. 1SR at 11‑12).  Therefore, we shall deny NAWC’s ninth Exception.

		With regard to NAWC’s Exception No. 10, we do not agree with the OCA and the ALJ that the definition of DSI in NAWC’s tariff must also reflect net of accumulated deferred income taxes (ADIT).  As discussed, supra, Act 40 does not apply to the DSIC calculation.  We note that NAWC avers that the definition of DSI in its tariff is taken from the Model Tariff.  The Model Tariff language is as follows:

	DSI = Original cost of eligible distribution system improvement 	projects net of accrued depreciation.

NAWC’s tariff currently states:

	DSI = Original cost of eligible distribution system improvement 	projects.

		Although NAWC calculates DSI according to the language in the Model Tariff, the definition of DSI in NAWC’s tariff does not match the Model Tariff.  Therefore, NAWC must revise its tariff to reflect the way it actually calculates its DSI.  NAWC already calculates its cost of eligible improvement projects net of accrued depreciation.  R. Exc. at 24 (citing OCA St. 1 at 13; OCA Sch. JDM-4, DSIC Computation (deducting $106,319 for accumulated depreciation)).  Consistent with the above discussion, we shall grant, in part, and deny, in part NAWC’s Exception No. 10.


[bookmark: _Toc512430448]V. 	Conclusion

Based on our review of the record, and consistent with the foregoing discussion we shall: (1) grant, in part, and deny, in part, the Exceptions filed by NAWC in this proceeding; (2) modify the ALJs’ Recommended Decision; and (3) dismiss in part, and sustain, in part, the Formal Complaint filed by the Office of Consumer Advocate, at Docket No. C-2017-2626954; THEREFORE,


[bookmark: _Toc512430449]VI. 	Order

IT IS ORDERED:

1.	That the Exceptions filed by Newtown Artesian Water Company on March 21, 2018, are granted, in part, and denied, in part, consistent with this Opinion and Order.

2.	That the Recommended Decision of Administrative Law Judge Christopher P. Pell, issued on February 9, 2018, is modified consistent with this Opinion and Order.

3.	That the Formal Complaint filed by the Office of Consumer Advocate on September 29, 2017, at Docket No. C-2017-2626954, is sustained, in part, and dismissed, in part, consistent with this Opinion and Order.

4.	That Newtown Artesian Water Company is given the alternative to file an appropriate tariff suspension supplement, on or before April 27, 2018, to voluntarily extend the effective date of Supplement No. 126 To WATER-PA. P.U.C. No. 9, which was filed by Newtown Artesian Water Company on September 1, 2017, by a period of ninety (90) days from May 1, 2018, until July 30, 2018.

[bookmark: _Hlk512266045][bookmark: _Hlk512266074]5.	That, if the Newtown Artesian Water Company files the tariff suspension supplement extending the effective date of Supplement No. 126 To WATER-PA. P.U.C. No. 9, by ninety (90) days from May 1, 2018, until July 30, 2018, pursuant to Ordering Paragraph No. 4, this matter will be remanded to the Office of Administrative Law Judge for proceedings limited to the single issue of whether Newtown Artesian Water Company has exceeded its DSIC and will continue to exceed it, and whether this justifies the requested increase to a 7.5% cap and for the issuance of a Recommended Decision on Remand.  The Recommended Decision on Remand and any Exceptions to the Recommended Decision shall be considered at a subsequent public meeting no later than the July 12, 2018 public meeting.

6.	That, if Newtown Artesian Water Company declines to file a tariff suspension supplement extending the effective date of Supplement No. 126 To WATER-PA. P.U.C. No. 9, by ninety (90) days, from May 1, 2018, until July 30, 2018, pursuant to Ordering Paragraph No. 4, then Supplement No. 126 To WATER-PA. P.U.C. No. 9 that was filed by Newtown Artesian Water Company on September 1, 2017, and subsequently suspended until May 1, 2018, shall not be permitted to go into effect, consistent with this Opinion and Order.

7.	That, within thirty (30) days of the date of entry of this Opinion and Order, Newtown Artesian Water Company shall file a tariff supplement to modify its tariff definition of DSI as follows:

DSI = Original cost of eligible distribution system improvement 	projects net of accrued depreciation.


[bookmark: _Hlk510794737]8.	That within thirty (30) days of entry of this Opinion and Order, Newtown Artesian Water Company shall make a Compliance Filing with the Commission which shall include a recalculation of the DSIC rate for the four-year period prior to the date of filing of Supplement No. 126 To WATER-PA. P.U.C. No. 9, excluding short term debt and using the applicable verified cost of debt.  The Secretary’s Bureau shall forward the Compliance Filing to the Commission’s Bureau of Audits for evaluation and inclusion within a subsequent Quarterly DSIC Update for Newtown Artesian Water Company.

9.	The Newtown Artesian Water Company shall continue to submit its quarterly financial reports as required by Chapter 71 of the Commission’s Regulations, 52 Pa. Code Chapter 71.

[bookmark: _GoBack]10. 	That, if Newtown Artesian Water Company fails to file a rate filing suspension pursuant to Ordering Paragraph No. 4, this proceeding shall be marked closed.

[image: ]BY THE COMMISSION,




Rosemary Chiavetta
Secretary

(SEAL)

ORDER ADOPTED: April 19, 2018

ORDER ENTERED:  April 26, 2018 
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