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Re Pennsylvanla Publlc Utlllty Comm1331on o e
et al., v. Pennsylvania Power & nght Companyr*
Docket No. R—822169 . E R

'Jerry Rlch, Secretary

1923+ 1959 .

L oAvID M. WALLACE

),.1942 87

- ‘GILBERT NURICK
" 'JAMES. H. BOOSER
: . -HARRY W, FRANK ST
<.~ JEFFERSON'C.BARNHART - 7%

Jm:s H KING o

OE COUNSEL

S e SECRETARY’S OFFICE
Pennsylvania Public Utlllty CommlsSLOn LR
New Filing Section o < f ‘, PUbthtuhtyCommassmn

P. 0. Box 3265 v
Harrlsburg, PA 17120

Dear Secretary Rlch

Enclcsed for flllng with the Comm1551on please flnd the

orlglnal and three (3) copies of the Petltlon for Reconsidera-

‘tion On Behalf Of Lehigh Valley Power Committee to the Com-

’“m1531on ] Order of" August 19, 1983 in the above captioned pro-

_ceedlng.

We have prOV1ded all active partles of record with copleSjr

' of this Petltlon as ev1denced by the attached Certlflcate of
Serv1ce. o A

vVery truly yours,

MCNEES WALLACE & NURICK

*ny " ,
; Henry R. Machcholas‘ge
CHRM/3E

“Enclosure

cc- See Certlflcate of Serv1ce
(w/encl )




REQEKVED

7 : « BEFORE THE
: PENNSYLVANIA PUBLIC UTILITY COMMISSION o SEP& ]983

SEGRETARY’$ GFF!CE s
gf&?}iizz ﬁﬁiﬁy ﬁammxssmn ; ha
“‘PENNSYLVANIA PUBLIC U‘I‘ILITY'\’ :
COMMISSION et al.;
v. :  Docket No. R-822169
: PENNSYLVANIA POW::,R & LIGHT
_C’OMPANY e

PETITIOV FOR . RECONSIDERATION
: - -ON:BEHALF OF-.
. LEHIGH VALLEY POWER COMMITTEI

Henry R. MacNicholas
“David M. Klepplnger T
MCNEES ‘WALLACE & NURICK

100 Plne Street

. P. O. Box 1166

. Harrisburg, PA 17108
Telephone. (717) 232—8000

CoUnsel to LEHIGH VALLEY POWER‘COMMITTEE T

: Dated; Séptembergs;;1983’ ,




o PENNSYLVANIA PUBLIC UTILITY.o‘
’COMMISSION et al.,

R L LRy TR Y'Y

Docket No. R-822169

. PENNSYLVANTA POWER & LIGHT
cowpany R

TP a9 ge

VPETITION FOR RECONSIDERATION
s  ON BEHALF OF
g‘TLEHIGH”VALBEY POWER COMMITTEE

Pursuant to the prOV151ons of 1 Pa. Code §35 241 and 52

APa; Code §3.291, the LEhlgh*ValleY Power Commlttee (LVPC) here—~ e

bY Petltlons thlS Commlss1on for Recon51deratlon of 1ts Order .

,adopted ln the above captloned proceedlng August 19, 1983 and

entered August 22, 1983. The flndlngs and conclusmons made by.fhk

the Comm1s51on at pp* 90«94, constltute summary dlsmlssals of
| the Recommended Dec1slon by the Admlnlstratlve Law Judge (ALJ)
’:tand have no baSJS in the exten31ve record developed 1n thlS
epxoceedlng,' Spe01f1cally, LVPC requests the Commlss1on to re—
oonsidep:uik | | | | |
‘hA;f “We conclude that the Company s cost—of—serv1ce
i study 1s acceptable 1n the context of thlS pro—»n

”;ceedlng " Order at p. 92




Commlss on provides no record ref,

to support 1ts conclu51ons on the acceptaw‘

/ blllty of the Company s cost—of—serv1ce
study. ThlS conclu51on dlrectly contradlcts
uthe result reached by the pre81d1ng Admlnlstra— Lo

ytlve Law«Judge,tJoseph;J.pKlovekorn,pof,‘C

‘Judge Klovekorn found‘"serlous 1nf1rmltles“ji‘
: w1th the PP&L study and "con51derable merlt"

fln the crltlclsms leveled on that study by .
' Trlal Staff and LVPC., ALJ Rec Dec p. 168.ft
‘Furthermore, Judge Klovekorn found the Company‘sy"

 suggest1on that customers Wlth loads durlng

off—peak perlods are respons1ble for PP&L s

cost 1ncurrence as;"s1mply rldlculous" andpp

“concluded that the allocatlon methodology ad-us'
"vocated by‘the Company "hardly‘promotes any—

*thlng " Id.”at p. 168 170.,,

‘fo acceptlng the Company s cost of serv1ce
’study, the Comm1351on effectlvely 1gnored the B
.fsubstantlal ev1dence presented in thlS case

. whlch rebutted the approprlateness of the

’e Company s cost of serv1ce study.v See, e. g.,,

w;tTestlmony of Maurlce E. Brubaker,;pp lO—ll,:

‘.C,St Regls Statement No l, P 18 Nedlum




: fCommlss1on cannot contlnue to 1gnore the

}':factual ev1dence presented to the ALJ and
“dsummarlly reject hlS conclu81ons w1thout
“gany explanatlon as to the factual bases'

T'gfor that rejectlon.-

*%The Comm1551on's fallure to justlfy the '

';f,cost—cf-serv1ce study conclu51on w1th

v'f;vfactual evxdence of record requlres them ‘35‘-”

'to recon51der thls conclusmon and reln—lffﬂ'li"'

:state the Recommended Dec1510n of the ALJ

h‘regardlng,thevQostrof—servlce study,nnfrfd

5B, t'W’e flnd most reasonable the Company s proposal to dls—fl‘“

trlbute the increase on a falrly unlform across—the—

board basrs."” Order at p. 93.,

The COmm1551cn reached thls COhClUSlon 1n

}1ts Order w1thout ayz reference to the testl—,d

mony presented by the Company andkmerely

;;stated that 1t dlsagreed Wlth the'ALJ s
- Recommendatlon to apply a 20% tolerance band
- on. class rates of return and a llmltatlon on =

e,the percentage 1ncrease to 150% and 50%

e of the system.average 1ncrease. f.f”' '




“to recognlze real WOrld condltlons and

 the ALJ's conclusxon that the Company s

;fapproach "1ncreases in magnltude the 1nter—
uclass subsldlzatlon Wthh lS now occurrlng v
‘ALJ Rec Dec. at p, 176.3 The Comm1351on s4

‘irellance on narrow1ng of lndexed rates of

return is mlsplaced as explalned by Judge

aKlovekorn with the s1mple statement that,"ij
 "the dollar dlfferences would 1ncrease con— £
n;s1derably ‘and, ln the real world, lt ms |
;dollars not percentages whlch are 1mportant " i

The LVPC reSPGthUJ-lY requests thls Comm1Ss1on;”Q‘.*w

velject the Company s allocatlon methodology.h

: Even 1f the CommLSSLOn dec1des to malntaln S
v’its "falrly un;form across—the board ba51s"'
'}for the revenue allocatlon, the Companyvs

compllance flllng to thlS Order is: 1ncorrect S

both on a total company basrs and on an in-

’dlvldual,class bas;s. UtlllZlng the Company s_"
,’omﬁ‘scaleeback method, the,Company should~have :
ca total 1ncrease 1n annual revenue of l7 14%.,“
C‘However, the compllance flllng reflects an in-
crease of 17 26%. On an’ 1nd1v1dual class baszs;rhhv

',not all classes recelve a percentage lncrease




i
.
|
|

‘oceedlng " Order at p; 93.

"fWhlle the LVRC dlsagrees W1th the falrly

1.

LP—G, the rate schedule on whlch‘all LVPC

kq°f 17 65%.v In contrast, other customer 7'

E classes recelve 1ncreases as low as’ 16 83%.
'unlform across-the—board ba51s for the fx,'

’ dec1de to maLntaln ltS Order on thls 1ssue,

: 1t should requlre the Company to develop

‘erece1v1ng an anrease equal to the system

,dlsagreement w1th the ALJ's Recommendatlon
estantlve references to the record presented

eof prov;dlng no- ev;dentlary references for

‘members are served, recelves an 1ncrease '

.revenue allocatlen, 1f the’Comm1351on-sh0uld',

rates whlch result in each class of serv1ce ,;;kks

'average of 17 14%. "°‘j’ V;"_“fso.yb‘:s:r';seee

rﬂThe;Compahy‘s design'of its commerciel‘and‘induStrialy
 rate schedules controls the effect of’the rate 1ncrease~ i
‘upon 1nd1v1dua1 customers. We flnd the Company s pro~

‘posal more. reasonable for the purposes of thlS rate pro—”

Agaln, the Comm;551on falledAto Justlfy ltS :

oon the rate desmgn of Rate LP—G Wlth any sub-r“ 

1n thls proceedlng.‘ Thls habltual pattern




"'accepted pr1nd1_ler f a pellate revrew
“which requlre the Comm1ss1on to base 1ts
flndlngsrand,conclus;ons:on substantlal"
é&iaenée of record{hIf‘the Commission'
could expound upon what 1t means by the x
:"purposes of thlS rate proceedlng, the
LVPC may better understand why the Com— p

' m1551on belleves the Company s rate de51gn‘
proposals are “more reasonable. " Prlor to
thls~0rder, the LVPC was under the dlstlnct
11mpress1on that the purpose of rate pro—'“
’ceedlngs was to develop just, reasonable,{
ﬁnon—dlscrlmlnatory rates. ;Thls result'has }5
'not‘been obtalned,r;Nonetheless, the;Com; .
-misSion:ohose to“rejeotithe'ALJ‘s'conolusion

that,~?PP&L has proposed what mlght be char- :

,acterlzed as a lexcess burden on customers, .

S 1n;add1tlon to,the_flnanc;al burdenfof~the'o
'rate‘inorease, onstomers'are:also:foroed‘to
’bear an externally 1mposed dlstortlon of
-thelr prlvate consumptlon ch01ces. i-ALJ

o'Rec. Dec. . p- l79. )

‘ The Commlss1on must explaln 1ts ratlonale'

“Wlth supportlng documentary ev1dence whlch”‘




;vecommendatlon in Splte of the fact the

“block charge. ths "roundlng—up“ results 1n :

,LP ~6- class‘, The fact that the "roundlng—

,up" is totally unnecessary can be seen from .
‘Y'the Company ‘s ex1st1ng LP-6 tarlff whlch has"
“kenergy charges extrapolated to ‘the fourth

"dec1mal placeo .1

-The Commlss1on s rate desrgn dec1s1on on
kLP 6 constltutes a phllosophlcal dec131on
'between the p01nts advocated by the LVPC

| iand those advocated by the Company The :

]ALJ extens1vely dlscussed the rate de51gn

] proposals in bhls proceedlng.‘;ALJ,Rec.v5tyﬁse"*h

Dec., p, 178_183.

~If the Commlss1on refuses to recon51der 1ts

~rate desrgn de0131on, 1t should reject the

Company*s compllance flllng 1n that the

afCompany methodology dlctates a tallblock

charge for LP 6 of 3 185¢/kwh but the Company s

compllance flllng utlllzes a 3. 2¢/kwh tall—

an addltlonal 1ncrease of $400 000 to the ‘

Comm1331on should recons1der thlS De0151onf L




‘the fact that the Company

7rece1ved only 68. 7% of 1ts requested in-
 4crease, but the demand and energy charges E;f
~on LP~6 are approx1mately 94% of the dg: |
"charges Wthh Would have resulted had o

'5the COmpany recelved 1006 of the rate ees'.]f

‘frellef requested The chart below de— -
'“plcts thlS phenomenon.
 Existing Proposed e‘Coméliance'fjkCOmpliance'Rate*‘

 'Rate ~  Rate . . Filing .~ As A Percent Of =
o LP~6 LP=G o «Rate LP*Gi : »Proposed Rate £

’ Demand Charge S $ 2. 70/kw : $ 3.50/kw $ 3 30/kw B 94&f‘f
1st Energy Blk. 3.10284/kwh  4.3¢/kwh 4.0¢/kwh 933
2nd Energy Blk. 2.5028¢/kwh 3.8¢4/kwh 3. 6f/kwh  95%
3rd Energy Blk. -2.4028¢/kWhv‘.‘3.4¢/kwh S 3.2¢/kwh ; - 94%

,'The above chart demonstrates that the

~Company, desplte only obtalnlng 68. 7ﬁ

‘7of 1ts rate relief, has LP«G charges at e
sleVels °49 of what they Would have beenfkk
had the Company recelved full rate rellef.
'*Therefore, the "excess burden" alluded to
by the presxdlng ALJ lS prevelant on
Rate L?~6 - The LVPC urges the Comm1s51on
eﬁe.rec0h51der-thls rate de31gn de01510n,1na
llght of the ev1dence presented in thlS

' case and the ALJ’s dlscuSSlOn thereof }T;




The LVPC 1s appalled at the cursory treatment prov1ded in k*‘7'7

‘the rate structure/rate desmgn portlons of the Comm1551on s Order

v‘record for the‘purpose of argulng thelr respectlve p051tlons onk

1n thlS proceedlng. Well over ten partles to thls case spent con—'h{

51derable tlme and effort 1n developlng an exten31ve ev1dent1ary

‘ cost—of—serv1ce, revenue allocatlon,;and rate de31gn.' Whlle'the

ALJ dlscussed 1n cons1derable detall each party s p051tlon and the‘ ; tfhh*h

1 reasonlng behlndthls flnal results, the Commlss1on has cavallerly l

'rejected those recommendatlons 1n favor of the Company s pos1tlonl,w

; The Comm1551on 8 fallure to recognmze the substantlal ev1dence of

: record whlch rebuts the Company p051tlon warrants an’ exten51ve re-

“consrderatlon of 1ts Dec1s1on. Wlthout recon51aeratlonvand explana-~‘

tlon, the ex1st1ng flnal Order in this proceedlng vlolates the

s‘standards for appellate revrew by not ba51ng 1ts reasonlng on.sub~‘3j

stantlal eV1dence.

k‘Publlc Utlllty Comm1ss1on et al., v.kPennsylvanla Power & nght
,;Company, Docket No. R—822169 1n accordance w1th the,yaboveirecom—'f'

: mendatlons.

WHEREFORE the Lehlgh Valley Power Commlttee respectfully "

requests thls Commlss1on to reconsmder 1ts Decmslon at Pennsylvanla

4Respectfully submltted, ,"“k

: LEHIGH VALLEY POWER COMMITTEE

Henry R. MacN ch@las
~David M. Klepplnger‘*f
Its Counsel
- McNEES, WALLACE & NURICK

Dated: September 6, 1983 . 100 Pine Street - P. O. ng 1166

. Harrisburg, PA 17108
Telephone: (717 232 8000



',mall upon the persons 1lsted below.? o

: The Houorable JoSeph J Rlovekorn

- Administrative Law Judge

Pennsylvania- Publlc Utlllty Commlsslon

© P.O. Box 3265 i
Harrlsburg, PA 17120

'nPaul E Russell Sr.; :
Attorney—Regulatory Affalrs

PennSylvanla Power & nght Companyfl

Two North Nlnth Street
’Allentown PA 18101

G. D, Callendo, Vlce-Presldent and '
‘Chief, Counsel-Regulatory Affairs
',PennSylvanla Power ‘& Light Companyfq

o Two. North,Nlnth Street
'Allentown PA 18101

Walter W Cohen, qu.,,'
Philip McClelland, Esq.

Office. of Consumer Advocate L

1425 Strawberry Square
;Harrlsburg, PA 17120

: MaJor Robert Boonstoppel
‘Mr. David A. McCormick .
u.s. Department -of Defense ,
: Regulatory Law Office (JALS—RL)
-~ U.S. Army Legal Servxces Agency

. 5611 Columbla Pike

Falls Church, VA 22041 Lo

Otto F. Hoffman, ESq.;

Pennsylvania Utility LaW'PrOJect

2134 North Front Qtreet ‘
Harrlsburg, PA 17101 :

Eugene P. Stllp ~
PP&L Ratepayers' Coalltlon i
Against the Rate Increase
'.1037 Maclay Street- . A
Harrisburg, PA 17103 =

. St§ Regls Paper :
Peggy Wells Dobbins, Esq..
1237 Park Avenue,,v‘i e
New York NY 10017

ledoff Reager,
"~ Larry B, Selkow1tz, Esq.,"'

T hereby certlfy that I have served the foreg01ng document by flrst-class
Company

Selkow1tz & Adler, P C

1104 Fernwood Ave.

TiTheresa Wanlck , ' R
-7 "Hazleton" Taxpayers Assoclatlon g

990 Lincoln Street e
'"Hazleton, PA. 18201

, Dav1d Mann e
R SuSquehanna Alllance
~  P.O. Box 249 S
__fLeWsturg, PA 17837

')ijamp H111 PA 17011"

E Frank B. Wilmarth, Esq. ‘n
,T‘Jullan S. Sufflan, Esq.

"~ John M. Qualn, qu.,"
PUC. Trial Staff ‘
S PLO, Box. 3265

o Harrlsburg s PA

17120

"Charles B. Zwally, Esq. e
‘Shearer, Mette & ‘Woodside -
. 1801 North Front Street

“f[Harrlsburg, PA

17120 ‘

‘Bernard A. Ryan, Jr., Esq.

Decher, Price & Rhoads

Commission

.0, Box 3265
'sHarrlsburg, PA

.. 800 North Third" St.,-~
}~Harrlsburg, PA

17102

V,The Honorable Mlchael Johnson
v'Pennsylvanla PubILC'Utlllty

17120, “




407 North Front Street

1050 Sevent

'szxlnternatlonal Ladles Garment v &ay' 315 Petter Street

' 'Pennsylvania Pub
‘fRodm 104 = Nor
]»Harrlsburg, PA e sburg, PA 17120

Jackson Eaton, III Esq,,

&ﬂButz, Hudders & Tallman

740 Hamilton Mall
’Allenthn, PA"18101"»”

-*John E. Fullerton, Esq. ;;f“ixi’fi gfv¢‘: ’ R

:f,Harrlsburg,tu i 17101

 1JD Jane Drennan, Esq, T
*fPlllsbury,fM ison & Sutro

R James Brush
~ Suite 900

1858 Valley Forge Road
: Allentowu, PA 18104

ﬁffWashlngton,

Three M11e Island Alert, Inc.bn;; i

' Workers Union:
431 Wyoming Avenue
Scranton, PA 18503

'>Harrlsburg, PA 17102‘

';Joseph Lulla, Preszdent i
. Concerned Citizens of Schuylk111 ;

'UfEdmund J Scacchxtt1, Esq.n i e S County, Inc..
;;Albert B. Mackarey, Esq.','»«VYJVQ,,T';f’MV 731 South Kennedy Drive
City of Scranton S T e e ,mMcAdoo, PA 18237
©City Hall 0 07 e
340:North Washlngton Avenue T ';Clty of Wllkes—Barre i
Scranton, PA 18503 . - . 40 East Market Street

R R | e . Wilkes-Barre, PA 18711

' Nancy Hill o
119 South $ixth Street T
 Emmaus Pennsylvanla’ 18049 - -

'; Henry R Machcholas/
VHartisbufg, PA 17108 L e Ry i .
Dated thls Zzﬁdif day of September, 1983 e
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f"Pennsylvanlantlllty CommLSSLOn f 1‘”
'ﬂHarrlsburg, PA : :

Dear;81rs

; The Electrlc Company dld lt agaln Our electrlc blllS‘ o
-~ went up. agaln We try to: conserve, but the bills are blggec all .
+he time.  If we make a business or'personalerror, we must pay :
~ for it out of our own pockets P.P. & L. gets us helpless cus~-
tomers to pay for their mistakes. It's time that the P.U.C. :
~takes the part of the customers and not of the utility companles Es
“We have other expenses not only the electrlc blll, our- ﬁamllles S

.must also eat L
ol
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 Bugust 29, 1

}  fPennsylvan1a Uﬁlllty Commmss;on ;7[ fg3’,u
o Harrlsburg, PA G LA e

Dear SlIS‘ ;

Lo o The Electrlc Company dld 1t agaln Our electr;c bllls, B
went up again. We try to comserve, but the bills are bigger all -
the time. If we maﬁe a buslness orgpersonalerror, we must pay i
~for it out of our own pockets. P.P.& L. gets us helpless cus—' e

- tomers to pay for their mistakes. It's time- that the P.U.C. =
- takes the part of the customers and not of ‘the utlllty companies. - e
- We have other expenses not Onlj the electrlc blll - our. famllles il

—must also eat ' : ; , L
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S Pennsylvania Utility Comm:.ss o
- ‘Harr:.sburg, PA e i

SR ,Dear SJ.J’.'S

i The Electrlc Company d.’l.d J.t dgain, . our. electrlc bills - =

went up again. We try to conserve, ‘but. the bills are bigger all .

the time. If we make a busn.ness ox personal error, we must pay. I

. for it out of our own pockets. P. P.& L. gets us helpless cus=" '.f S

tomers to pay for their m:.stakes ' It's time that the P.U.C. ~»

" takes the part of the customers. and not of the utility compa"ues.- )
~ We have other expenses not only the electrn.c b:Lll,our fam:.l:.es

o must also eat : : . . T : §

",- ’..
5

Teﬁawﬂii%fl EM%UﬂhMM@xyqzﬁﬂ&%m@R:@V{

-fécr“‘yz/ Sz/‘ S f ot e \("“ QD\'QQ— ‘“’30\(‘{% ed. &e’% C\N)’W‘P 0y

_ . ,/20 hﬂ / @ { ;._/ : é/Jé c.«f/m?/a ‘Vﬁbc,/c/ Fﬁ:\;;
, , 5/610 A-' f’?’}f X/G;\%W&,«a/a‘.&ﬂ /A /5/(’6 |

G e *;1 5[5% ( bﬁ@@gu/m) ;7,;, ;z’ms’ | i

| ﬁa«t mev,/j/mWwA/ /43’;9 5'077%4/? /Luﬂ/ﬁ/ /‘?/'//f/ /ﬁ/ﬂ /f0/7

191@ Wl @«»L Rk (70\, \WLK ' ‘
/;47/ ﬂf)cz//é /%ﬁ/&/ﬂu 78 /o@/? |
o 6 C’Mﬂe , zg), ﬂq;g),g /S/ g E
%Mxmwg o

. 77‘7 it i »5(9°’»’/‘“€ C@%/Zéﬁa /0(8’ /3767/7
v 02) lé; Ru\)ck o0 ﬂd 8&7/4 i /9 /‘?D/S'

7‘// / .
RS &3%&/«64’%/ //&«\'

lj // 0”4 /W{ /ﬁ«//%%/ o G

Voo Lt~ U R , ‘%&*°u;~z-4,;<

| ’C) W""lﬁfyb’id Uﬂ /5 : Q §7 @Md& ﬂeﬂ oLt Iz 150: ;5 :
Sl “‘7"’“"*"" eyt \"‘“/ L w’/«ﬂf/ﬁm. Jors”

e ¥ ains  vmiaaiara gy - AR




' ﬁfVmust also"at.*

gust 29, 1983

. The Electr:.c Company da.d ity aga.zni Ouic electrlc b.xlls
went up. agaln. We try to conserve, but the- bills are blggejc all g
‘the timé. ' If we make a business or persohal errox, we must pay. ;n‘f@
. for-it out of our own pockets. P P & L. gets us helpless cus—.gi_ SR
tomers’ t6 pay foritheixn. mistakes. It's time that"he U.q, Ve
- takes the part of the custemers: and not of ‘the uti 1P

We have™ other ex enses not only the electrlc bmll,
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: ;MoReAN Lr-:wns & Bocmus

. WASHINGTON - S (RIS - CoOuNSELGRS AT Law e »' : C Miami

CNewYoRrk. oo CEC i L e ONE LosAN SQUARE e : HARRISBURG :

o BOSANGELES | o B PHILADELPHIA,PEINNSYI.VANIA ETE S . Lonpon
Beltnn T TELERHONE: (als)sea 5000 g o :
CAan.s Aooazssz MORLEBOCK

. ; ) TELEX: 8.3-!315
THOMAS P GADSDEN
DIAL piRECT (215) 9635234

[»;’,]  b September 14 1983

RECEIVED

' .Jerry Rlch, Secretary :
'Pennsylvanla Public Utlllty
- Commission .
North Office Bulldlng
Commonwealth & North Streets
Harrlsburg, Pennsylvanla 17120

 SEPL 4 1983

1 ﬁ-;-:;'.: SECRETARY'S OFFICE
Pubhc Ut}!xty Commissmn

~REﬁf Pennsylvanla Publlc Utlllty Comm1351on
- an V. " o N
Pennsylvanla Power & nght Company
Docket No.. R—822169 o

| Dear Secretary Rlch

- Enclosed for flllng on' behalf of Pennsylvanla/Power ;

& nght Company, Respondent in the above-captioned proceedlng,
are the original and three copies of a Motion to Dismiss
“the Petition for Recon51deratlon of the Lehlgh Valley Power
Commlttee., : :

: As eVLdenced below, a copy of the enclosed Motlon
“has been . served on the Petltloner and all actlve partles of

record.ra
‘Slncerely,
'aThomas P. Gadsden '
Counsel for Pennsylvania Power T
: e & nght Company e V_Q;f->;‘ -

cc' Hon. Llnﬁa C. Tallaferro
- Hon. Mlchael Johnson
Hon. James H, Cawley
Hon. Joseph J. Klovekorn BEE
David M. Kleppinger, Esguire
" All Active Parties of Record




SEP§ﬂ1983

 BEFORE THE e | SECRETARY’S QFF[CE

mmission.
PENNSYLVANIA PUBLIC UTILITY COMMISSION P”bHCU“‘Q’CO -

‘ ‘ PENNSYLVANIA.PUBLIC UTILITY
: : COMMISSION, et al.

DOCKET NO R*822l69

‘ V.k”r“
e (1982)

FY RN R DY DO

PENNSYLVANIA POWER &
~ LIGHT COMPANY

MOTION TO Dismisé‘PETITION
_ FOR RECONSIDERATION OF
LEHIGH VALLEY POWER COMMITTEE

NOW COMES Pennsylvanla Power & nght Company
("PP&L" or the "Company"), by 1ts attorneys, and moves to dlsmlss f”}k
"”the Petltlon for Recon51deratlon‘(the‘"Petltlon") flled on

<rbehalf of the Lehlgh Valley Power Commlttee (“LVPC") as. follows~7

"ei;' On August 22 1983 the Pennsylvanla Publlck;
 ‘Ut1llty Comm1551on (the "CommlsSLQn") entered 1ts flnal Order
"at Docket No. R—822169, thereby concludlng 1ts lnvestlgatlon of
'Lhe Company s 1982 rate appllcatlon. In 1ts Order, the Comm1551on:‘i
“determlned that PP&L was entltled to recover: from 1ts customers‘
‘addltlonal annual operatlng reVenues, excludlng tax surcharge
‘revenues, of $203 346 000, or approxxmately 68 7° of the lncvease - '

~ requested by the Company.' In. addltlon, tbe Comm1551on rev1ewed H,]t

' ;vat length the rate structure ev1dence submltted by the varlous

~part1es (Order, pp. 77 90) and expressly found that (a) PP&L S

ﬁ@i%{ﬂ%@
swm%@




h}jproceedlng; (ofaéf)?p:‘92), (b) ltS proposal to dlstrlbute theb
*i:revenue 1ncrease on a falrly unlform across the-board ba31s was
x"most reasonable"'(Order,,p. 93) and (c) the Company s recom—'”
}mended de51gn of 1ts commerc1al and 1ndustr1al rate schedules  €h‘

was “more reasonable" for purposes of thlS case than alternat‘ve o

‘ﬂproposals (Order, p. 93),

‘ k 2;: On August 22 1983 the Company flled Supple—ldv

’”h:ment No. 6 to 1ts Tariff Electr1c7—‘Pa. P U C. No._199 in. com—kefi
lplrance w1th the Comm1ss1on s flnal Order. In accordance !
h‘wrth Orderlng Paragraph No. 5 (Order, p 95), Supplement No.,éll'
'thwas spelelcally de51gned to. allocate the allowed 1ncrease in.

ﬁoperatlng revenues to each customer class and rate schedule

,;w1th1n each customer class dn a manner whlch malntalned the

hn;"relatlve percentage lncrease relatlonshlps and Whlch utlllzed;gj

"the crlterla referenced 1n PP&L Stmt. 5 at lO ll “'

| *3.,'Onhseptember'6~~l§83 the Company was served »
‘.;w1th a:’ copy of. the Petltlon.: In the Petltlon, the LVPC Whlch jfd

prev1ously flled Exceptlons to the Admlnlstratlve Law Judge s

'“scost of servlce, revenue allocatlon and rate de31gn recom—h7fm
l‘mendatlons, now contends that the . Comm1551on erred 1n not '
f‘adoptlng hlS frndlngs.f Alternatlvely, the LVPC asserts that
fjthe rate levels contalned in Supplement No.‘6 fall to comply
f‘w1thcthe Comm1551on s August 22 Order. For the reasons set forthsh

Fk




. o) round Upon Whlch Recon51
:eratlon Could Be Granted L :

Thls Commlss10n has only such authorlty as 15 con-v'

:tferred upon lt by the General Assembly in the Pubrlc Utlllty [ggf,

;;Code;eeSee,fe g., Western Pennsylvanla Water Co.'v. Pa. P U C.,"

10 Pa. Cmwlth. 533, 311 AL za 370 (1973), N.A.A.C.P. Inc., .

{Pa. PreU' C., 5 PaJ melth 312 290 A 2d. 704 (1972).v Wlth

Qa'respect to the reconsrderatlon and/or modlflcatlon of a duly
  9adopted Order, the Commzssmon has been empowered to grant

e;"rehearlng"‘(66 Pa.vC S. §703(f)) and to "rescrnd or amend"

i Order made by 1t "after notlce and after opportunlty to be }flﬁ

:f_heard" (66 Pa. c. s. §703(g))

In 1ts Petltlon, the LVPC nelther seeks addltlonalf,l«"

g e

,hearlngs nor requests that the record be reopened for thef~ﬁ“
t‘presentatlon of addltlonal'eV1dence‘y Rather, lt merely asks

,1the Comm1551on to. "reconsrder“ 1ts August 22 Order As the

Commonwealth Court has repeatedly held such requests, w1thout,ifj,

g more, do not provrde any basms for grantlng rehearlng under

‘:Sectlon 703(f) of the Code."

"It is: clearcthat the basrs for a
Petition for Rehearrng is an allegatlon
that there is new or further cumulative

"ev1dence to present.“~ In Re Application
- of PennbDot, 23)Pa. melth 368, 371, 370 A.
'ZafIEST-TI S e e

any




; ; st dc :
-not allege that there is new or even .
further cumulative evidence to pre—~
sent and, of course, could not allege:
why it was not available at the time
of the- hearlng.h A Petition for Re-
hearlng presupposes the offerlng of
‘additional testimony of some sort."
. Pa. P. U. C. ¥. _Reading Co., 21 Pa.
" Cmwltnh. 334 336 37k‘345 A.2d 311
(1975) : - B o

: Accord Abramson v.,Pa. P U C., 29 Pa. melth Sll 371

1’_A.7 2a 576 (1977),:Mob11fone v. Pa. P. U. C., 24 ‘Pa.,melth
)243 355 a. 2a 611 (1976) i

T The Petltlon 51m11arly falls to state any ground,f’i"

'geiwhlch could poss1bly justlfy rescmssmon or amendment of thevﬂf~ffw

e~Comm1s51on s order under Sectlon 703(g) of the Code.' As

   stated by the Commonwealth Court in Brlnks,LInc Pa.

‘wP Y. C.,.lG Pa. melth 300 328 A 2d 582 (1974), "the;

f‘proper functlon of a Sectlon 1007 (recodlfled as Sectlon 703ie'
*e*(g)) Petltlon is to allow the PUC to’ reconsmder a prev1ous e

ifOrder 1n llght of newly dlscovered ev1dence or a change in

o01rcumstances“f The Court further noted,4-‘

'"In rev1ew1ng appellant s Petltlon fo:
Modification: or Re501551on, ‘we find no-
allegatlon of the presence of new evidence
or of a change in circumstances which would

. Justify modlflcatlon ~ Instead appellant
alleged in its Petltion that the short form
Ordexr was arbitrary and capricious, and un-—
supported by the evidence = all contentlons
which could and should properly be made in- a

o ‘Section 1006 rehearlng or -an appeal to thls
: Court " 16 Pa melth, at 305 ,




The Petltloner does not present or allege the eXlS*\

tence of new: ev1dence or ev1dence of. changed c1rcumstances.

e~As noted 1n Pa. P J C. v. Readlng Co., 21 Pa melth 334

338 345 A, 2d4 311 (1975) S {L]acklng that new eVJ.dence, £

-the alleged arbltrary and caprlclous nature of the Order...

must be ralsed on appeal..;‘

ThlS Comm1851on was presented w1th a 51mllar

:‘Petltlon in Appllcatlon of Bernard O Bowser,,43 Pa.zP U;fd,ftflé~>' 

";32 (1966) In grantlng a Motlon to Dlsmlss the Petltlon

'thls Comm1551on stated as follows“‘”"

"The effect of the Petltlon,,therefore,4~”
is that applicant having failed to request
rehearlng, his Petition 1s but a method - e
which seeks another opportunlty to conv1nce b
- the Commission that its. Order should be
revised. The Petition is essentlally a
second Brief presentlng the same arguments

in language similar to that presented prev1ously

to the Commission. This method and pro- -
cedure were neither contemplated nor in- :
tended by the Public Utlllty Law.: = The Petltlon
stated- 51mply, seeks revision and amendment

- of our Order by reargument without averring
legally sufficient grounds therefore. Tof""‘
hold otherwise would, as a practical matter,
permit revision of our Order w1thout appeal

“to the~Superlor Court ‘ L

Flnally, ‘not w1thstandlng the fact: that
~our Rule 54 (Rules of Practice and Procedure L
‘before the Pennsylvanla Publlc Utlllty Com—
m1551on) {(now 52 Pa. Code §3.291) re* ' -
fers, inter alla, to Petitions for "....
rescission or modlflcatlon after de01310n"
'jsuch Petltlon 1s reserved for 51tuatlons




in whlch the Order as- promulgated woqu
. operate upon facts and c1rcumstances,,f‘
.~ different than those upon Whlch the Order
L was based " (at pP- 37) l/ e

: fﬁslmply stated, nelther Sectlon 703(f) nor Sectlon

‘duej703(g) of the Code was des1gned to proV1de a dlsappolnted Partyff“ -

u"second b1te at the apple"“v Rather, they Were 1ntended to

'Qenable the Comm1551on, under approprlate clrcumstanc‘s f_o"”'
Ydreoonsxder a prlor Order in llght of new evxdence or a ohange

'dln condltlons. The Petltlon does not.set forth such new

'"1oev1dence ‘or changed clrcumstances, but merely xestates the'»"“f-F G

‘Vsame arguments whlch.were prev1ously presented/to and re—‘
’ffjected by the Comm1ss1on.k Inasmuch as the Petltlon does noi?”
7;fmore than seek the relltlgatlon of 1ssues whloh have already

k¢

k7been addressed and resolved, At must be dlsmlssed.,;

1/ See Jay H. Elsemanﬁand Louls 3. Carter;lPennsyluania‘Public/‘ ¥
o UELlity Comm1551on Procedure - The Guldellnes, 36 Temple L. Q. B
500 513 (1962), 1n wnlch it is stated' L ER

"It might be Well to note at thls p01nt, that the:
’;grounds for a rehearing are limited and that the Com~
 mission will not grant a rehearlng in circumstances i

where the purpose of rehearlng 1s merely to have another
blte at the apple . : :

e = Grounds for reconSLaeratlon are restrlcted to new L &
e e matters or new or changed conditions, which had arisem -~
EOI since the Order was issued by the Commission, or were . =~ .~
not DreV1ouslV avallable. It is not a substltute for T e e
d~appeal Mo SoAN SRS




Fully Comply Wlth The Comm1331on s Flnal Order;-’f“
In 1ts Petltlon, the LVPC further asserts that the )

- rate levels contalned 1n Supplement No. 6 do not comply w1th

vthe Comm1551on s flnal Order.V Even 1f such were the case, thatl.

fact alone woula obV1ously not warrant recon51derat10n,but
1nstead could be resolved by the Comm1551on Staff respon51ble

for rev1ew1ng that flllng. HOWever, as dlscussed below, the

Petltlon s allegatlons of non*compllance are completely wrthoutefe'f:‘a

: merlt.,

. In Paragraph B 3 of the Petltlon, the LVPC con-ft’
tends that the Company erred 1n not aoplylng an equal 17 14gj7-
ilncrease to all classes of serv1ce., In fact, the Comm1581onl‘ 
;xspec1f1cally dlrected PP&L to scale back 1ts requested rate

‘xlevels'"by malntalnlng the relatlve percentage 1ncrease

relatlonshlps" proposed (Order, p. 95) , Slnce the Company S'”“ S

e orlglnal flllng contalned sllght dlfferences 1n the per~

: centage 1ncreases to be recelved by ltS varlous customer
: classas, 1t necessarlly follows that Supplement No‘ 6 would

jSlmllarly reflect,such mlnor varlatlons.;

In Paragraph B 3 of the Petltlon, the LVPC furtherr  ‘_,}
'"contends that the Company erred in applylng a total 1ncrease;
‘of 17. 269 rather than 17. 14 ' In fact Supplement No. 6'

: Exhlblt,A,‘Tab;v,‘Column,4;lene‘28 dlscloses that the total




o employed.; In fact, . the Company s- compllance flllng 15 re-~

: ‘. deve1opment of General Serv1ce Rate Schedule GS 3. e

"ff‘jurlsdlctlonal 1ncrease, excludlng any 1ncrease 1n'"0ther

'Electrlc Revenue“ 15»17 14 ; the correct brlng down level.
'thInasmuch as the “Other Electrlc Revenue" account cons1sts
.kprlmarlly of rental fees and other flxed—contract obll—'
7'gatlons, 1t properlv 1s not affected by elther the Company s
horlglnal flllng or Supplement No.kG. | :

’t‘Simiiariy, 1n Paragraph C 3 the LVPC asserts that
t PP&L has overstated the tallblock energy charge for Rate LP 6
by falllng to extrapolate to the fourth dec1mal place. As
‘tfthe Comm1ss10n 1s well aware, the de51gn of utlllty rates is-
"tan ektremely complex undertaklng whlch 1nvarlably requlres

‘ﬂthat some numerlcal roundlng, both hlgher and lower, be

;“plete w1th adjustments of thlS nature as ev1denced(by the

_LtAaoptedqfor
. Scale Down = Compliance,,

Pexrcent .

 Original ""; hk ",~:vvﬂExact,
‘ E&}Jstment

'Proposal

$7 lO/KW Flrst 125 KW

l-'$4 75/KW Remalnlng

-3 3¢/KWH Flrst 150 hours Usehvw

4. 7¢/KWH Next 100 Hours Use

t  4. l¢/KWH Remalnlng

© $6.651
'$4f449 3fk |
4.065¢
h~u4;403¢;ah'
3.841

s6.es
| shuas

.025
02°

+70%




'eIn any event, the adjustment to whlch the LVPC takes 1ssue

: equals $0 00015 per KWH, or a change of less than 1/? of

. l%, and must be regarded as de mlnlmus.

‘Finally} innParagraph‘C d4 of:the'Petition"thedLVPCQ

purnorts to attach srgnlflcance to the fact that although the“‘

Company was only granted 68 79;of 1ts requested 1ncrease, the;d"" ‘

LP—G rates set forth 1n Supplement No. 6 approx1mate 94% of

*the levels whlch would have gone 1nto effect if the Company s,j

"rate 1ncrease request had;been approved~1n,1ts~ent1rety~"

LvPC further argues that thls condltlonilmposes an. "excess:f“i"f u
gburden" on the customers served on Rate,iPeGr

'ralls to reallze that thls'“phenomenon"vex1sts throughout all,dfﬂjr

Obv1ously LVPC o

~of Supplement No.. 6;';It is not llmltetho,just onefratetbutmi~"

'le common to all, as i;lUstrated'inathe ekample'beiow:4ada‘

'f,fnResidehtial Service Rate RS

‘Proposedlt,;;5 Compliancelu' ‘AS a Percent of
; ‘ ; Rate RS ' d Rate RS - i’Proposed Rate‘;a
;Monicmyﬁ Mini‘mun{ $4 75/13111 s, 40/Blll7k i 93
\'k"Flrst Energy Block 8. 0 /KWH 7.6¢/KWH ‘ 958
,,fsecond Energy Block 6,O¢/KWH<v;,u35;é¢/KWHtfhz'v ,éi%
What the LVPC falls to recognrze is the dlstlnctlon s*£divjyk

1‘CZompllance Rate»h“'

;_c‘;betwcen the percentage ‘of the EBEEEEEE granted and the percentage‘;:ﬁf(¥

’of the total annual revenues requested whlch was allowed. gIn o




',revenﬁeé;7of~$l;451,0 9 ,;(Supplement No 6,;

- Tab7II Columh lzijine”Qlf In compllance w1th the Comm1551on s

kflnal Order, the Company flled a tarlff deSLgned to produce :

annual revenues of $l 359 746 631 (Supplement No, 6 EXhlblt

,',A, Tab IV Column 12 Llne 21), or 93 7 of 1ts orlglnal re— ;fo

‘quest. Slnce the compllance rates Were scaled back pro—‘:p

'.~portlonately, the relatlonshlp of all charges to those 1n1t1ally

efproposed is approxmmately 94 '

/ WHEREFORE for the reasons set forth above,
~Pennsylvan1a Power and nght Company respectfully requests *t-ilh
fpthat the Petltlon ror Recon31deratlon flled on behalf of the

f Lehlgh Valley Power Commlttee be dlsmlseed~M‘

pRobert H. Y6und = <
Thomas P. Gad den-f'
DaV1d B. MacGregor

v2000 One Logan Square i

Philadelphia, Pennsylvenla 19103;7gw&g

G D Callendo 3f-
: Paul E Russell

- Pennsylvanla Power &

~ Light Company = .
 Two North Ninth Street
WfAllentown, Pennsylvanla 18101

:feCounsel for Pennsylvanla Power;vfj

& nght Company

"~rDAT3D?‘ September 14, 1983




@ onweniTH or Pennsyy o )

0FF|CE OF CONSUMER ADVOCATE
' 1425 Strawberry Square -
Hamsburg, Pennsylvama 171 20

DAVD M.BARASCH  Sepember 14, 1983

; . | | 983 N Laaa
Acting Consumer Advocate -~ e
’ Mr. JErry RlCh Secretary i Do e e RS
- Pennsylvania Public Utility Comm1581dn S o
Room G-18, North Office Buxldlng N T £ E ﬂ:'vgéfﬂmgg
Hhrrlsburg, PA 17120 e fﬁ;" R  ,”’;;’:§§‘,
e : -
' 3¢: Pennsylvanma Publlc Utlllty **" i
- ,Comm1831on '  : ‘ S
: RN

: 'Pennsylvama Power & nght Company,
: ‘Docket No; R-822169 Eer ‘

“_Dear Secretary RlCh

Enclosed please flnd, for flllng an orlglnal and, three (3)
copies of the Petition Of The Office of Consumer Advocate For
Reconsideration of the Commission's August 22, 1983 Order in the
above-captioned proceeding. Copies have been’ Exyress ‘Mailed to the
Company - and served upon all other active partles as- 1ndlcated on - the
attached Certificate of Service. Copies are also being hand~dellveredv. 
today to each,Commlssmoner and the Offlce of Spec1a1 A331stants.‘” '

As  any’ Petltlons for Revxéw from the Commxss;on Order woulda”
~have to be filed no later than- September 21, 1983, the 0CA respectfully'j TR
' requests that the Commission prellmlnarlly rule on. thls Petltlon at ltS"“;“‘
Publlc Meetlng of September 16 or September 20, o

iy
R
ol
o
i

e Slncerely,;

David M. Barasch   ' :~3
Actlng Consumer Advocate T

Enclosures -~
¢c: - All active partles :
‘Hon. Linda C. TallafErro, Chalrman
Hon. Michael Johnson, Ccmm1351oner
- Hon. James Cawley, Commissioner -
Office of Special Assistants




| CERTIfICATEVOF“SERVICE .

-,,Pennsylvanla Publlc Utlllty
‘Commission - :
, .

‘Pennsylvanla Power & nght Company, 

~ Docket No.. R-822169

f, | .sgcﬁ I!f,f»ﬁf%a

EP I tl IZ W ?H ’83 'ij, L

I hereby certlfy that I am, thls 14th day of September, 1983

ﬂ serV1ng elther in person or by first class ma11 the foreg01ng document,‘

xf Pet1t1on Of The Offlce Of Consumer Advocate For Recon51derat10n, upon',

the persons 1nd1cated below

Hon. Joseph J Klovekorn
 Administrative Law Judge
- PA Public Utility Commission

1302 Philadelphia State Office Bidg

1400 West Spring Garden Street
Phlladelphla, PA 19130

Paul Russell Esq.

. Law Department ‘ »

PA Power & Light Company

- Two North Ninth Street
Allentown, PA 18101

Mr. Robert Young, Esq.

~‘Morgan, Lewis & Bockius
2000 One Logan Square
Philade‘lphia , ’PA : ‘19’103

Frank Wllmarth‘ Esq.
PA Publlc'Utlllty Comm1331on

 Room G-21, North Office Bldg.

HarriSburg,-PA 17120L"

Peggy Wells Dobblns, Esq
St. Regis Paper Company -
237 Park Avenue .

New York NI 10017 S

'~;Larry‘Selkow1tz, Esq v
Widoff, Reager, Selkowitz
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‘ : BEFORE THE o
PENNSYI.VANIA PUBI.IC UTII.ITY comzzss:ron“ .

 PENNSYLVANTA PUBI.IC UTII.ITY |

comiIssToN o x , u

PENNSYLVANIA POWER & LIGHI COMPANY :

PETITION OF THE OEFICE OF CONSUMER ADVGC@@Q‘W
‘ FOR RECONSIDERATION e

SE? M%Q%

;1.5» INTRODUCTION SR (o vg;* o

The Offlce of Consumer Advocate (OCA), a party to theg",k;'

aboVe-capt10ned rate proceedlng, hereby p&tltlons the Pennsylvanla‘

: Publlc Utlllty Comnussmn (Commz.SS:Lon or. PUC), pursuant to 66 Pa. C.S.

‘§7~.0,3£g), to recons:.der ltS Order entered August 22, 1983 ln,'i'thiisf_"‘ Sl

p;roceedlng

¥ 2. The PUC set forth the standards for recons:.deratlon of a :

. Gomm1ss1on Order in: Phlllp Dulck V. Pennsylvanla Gas and Water Company,
-R0597001 Order Entered Jan. 4, 1983 as :Eollows ‘

A petl.tlon for reconnderatlon, ‘under the: ¥
prov151ons of 66 Pa. C.S. §703(g), may properly
‘raise any matters = designed to convince the
Comm:xssmon that it should exercise its discretion
under this code section to rescind or amend a prior
order in whole or in part. In this regard we agree . |
with the Court in the Pennsylvania Railroad Company
‘case, wherein it was said that "[plarties..., cannot
be . permitted by a second motion ‘to vreview and -
recons,lder, to raise the same questlons which were’
’speclflcally " considered and - decided = against
'them.. A, What We exPect to see ralse& in petltlans




 Order at 6 (Emphas:l.s added)

In the presen.t proceed:mg, the OCA respect‘fully avers
2 that the Comm1ss:1_on Order e:.ther overlooked or. falled to address certaln i
legal and/or factual arguments ralsed by 4part1es below Whlch 1f} !
:'accepted Would requ:x.re the Comm1$s10n to resc1nd or amend 1ts August:,

’ 22 1983, O:dert in several respects. : As more fully set forth below, theﬁ
'spec:ufic “a;sp‘ects of the Comm:tsslon ; Order on Wh:l.ch the OCA seeks
recoxzs:nderatlon are | 1) the cost of constructlng Susquehanna Steamf : 
:'Electrlc 'Stiat:.on, Unn.t 1 (Order at 22-27), 2) the dlSpOSltlon of:-f‘"; G
‘Susquehanna "energy saV1ngs" in 11ght of the Cbmm1ss;on s 1nclusmon of;"w"

' the great magor:.ty o:E Susquehanna s capltal costs 1n rate ‘base (Order at;

Y 725 76), 3) the reVersal of the Comm:l.ssmn s prlor rate case dec1s1on §

w:.th regard to the amortlzatlon of consolldated tax sav:mgs generated by

the Onelda Mlnlng Gompany (Order at 67~ 68), and 4) the fallure of the ,
 Commission to apply the prov:.smons of 66 Pa. C S. §1315 and §102 to the" e

Company s clalms for plant held for future use and the amortlzatz.on of-

abandonment losses on the. Stony Creek prOJeCt (Order at 8 -9, 50-51)

k The grounds for the present Petltlon are as follows

I THE . COMMISSION ORDER WITH RESPECT TO THE CO.:T OF CONSTRUCTING :
: SUSQURHANNA UNIT 1 DISREGARDS AN ESTABLISHED LINE OF COMMISSION

. PRECEDENT, IMPOSES AN INAPPROPRIATE LEGAL STANDARD IN DETERMINING
- THE - INCLUSION OF CONSTRUCTION COSTS IN RATES, AND REPRESENTS A

- DEPARTURE  FROM PROPER RATEMAKING PRINCIPLES WITH RESPECT TO'

: CONSTRUCTIDN COST CLAIMS

AL Introduct'lon.‘

”1‘._’7 The PUC in 1ts Order in the above case made varlous o

deClS:LOD.S concernlng the cost of constructmg the Susquehanna Steamq,",';




ch constructlon'ccst adgustme t proposed by the OCA‘“':

and the Tr1a1 Staff ; except for a mlnor reallocatmon. of certaln T

hydrodynamlc lcad studles between Unlts 1 and,z Order at.26. The OGA

~avers that in maklng these determlnatlons the Comm1351on erred as~_;“.::‘x ‘

»'follows.'f

;‘B. >_The PUC's Disposition Of The Construction Cost AdJuStmentsw

Proposed By OCA And Staff Is Incon81stent With The Standaxds _ﬁfw;"

Previously Developed By The Commission.

g 1; : The PUC states ,w1th respect to the OCA’S proposedn
adjustmenté concernlng hydrodynamlc 1oads*' “In the flnal analy51s thel
‘ ALJ*s dlSpOSltlon of these adgustments is cons1stent«W1th.the standards 
heretofore developed by the Comm1551oﬁ L Order at 23 | s

2@ The OCA submlts that, to the extent the PUC concluded '

' ;that any rate base adgustment caused by constructlon def1c1enC1es must-

awalt some determlnatmon of respon81b111ty among PP&L nd 1ts~
contractors, such pollcy clearly confllcts Wlth the dec131ons of thlsf] -

‘Comm1331on din the prlor cases in Wthh thls 1ssue was addressed.

In prlor cases, the Commlss1on, has never held that an(f,“

adgustment to ‘rate base must be predlcated on a. flndlng of dlrect fault

by the utlllty 1tself or that such an’ adgustment must awalt the outcomefﬂ”

of 11t1gat10n betWeen a utlllty and its contractors. Rather,‘as thef
Comm1s31on stated in, orderlng a rate base adgustment as ‘a result ofn
faulty constructlon at T™MI Unlt 13
Regardless of subsaquent 11t1gat10n which may,“
_determine responsibility for the faulty concrete
pour at TMI we are of the opinion that respondents':

ratepayers should not be made to baar thls burden.

Pa. PUC v, Metropolltan Edlson, R.I. D,‘17O 50 Pa.. PUC 82 102 (June 22 ‘F5

V1976)~ Slmllarly, in a later case W1th respect to TMI Unit 2 the'

fComm1381on held




(R I D 170 -171, 50 Pa.. PUC 77, 102) and as
we are of the opinion that Respondent‘
' ratepayers should not be made to bear the burden of
~ the costs of replacing the malfunctlonlng steam
-valVes, for it was the Respondent not its ratepayers
which selected the contractor to provide the. valves .
‘and Respondent and its stockholders should 'bear the :
}'rlsk of performance :Ea:.lure

Pa. 'ptjc v. -Metro‘polltan Ed‘;son Co., R.ID. 526, at 14, ‘éts'mjo‘4'1‘:11;,-555_,_}}?

: 563 (March 22, 1979) ’ ‘
" E The OGA su‘bm:.ts that by prop031ng that all resolutlon of\’f
tthese construc:tzon cost ad;]ustments must awa:.t a determmatlon of fault :
among PP&L and :Lts contractors, the PUC has apparently overlooked or
dlsregarded the standards set forth above,' and 1ts Orde:c thus runs‘
: dlrectly contrary to an establlshed 11ne of precedent. . v
| ' 4 ‘As in the case of TMI the OCA submlts that ratepa‘yers
~should not bear the cost of construct:uon deflclenc:_es whether they are
caused by the utlla.ty or 1ts COntractors., By, th:.s ‘Petition for
'Re‘conS1derat1on,' the OCA respectfully requests that the Commn,ssmn
T reconflrm the standard set forth 4in the TMI cases- quoted above and"
’ re_]ect any - 1nt1mat10ns that ratepayers must bear the cost of ;Eaulty

“.,constructlon work unless and untll the spec1:E1c party at fault can be.

o 1dent1f:1.ed

C.  The PUC Must Not Defer Any Ratemaklng AdJustment To The -

~ Cost Of Constructlng Unit 1 Until ALl Gontractual I.:Lt:.gatlon' - e

Is Resolved

" l .'Dur:mg the course of contruct:mg Un:Lt l, as in any large it

- ut111ty constructlon prOJect PP&L the axchltect/englneer (Bechtel),_\ f

and the other contractors 1nvolved in- the progect (eug. Gener’al‘"

k Electric;),,.jf’_._en-tered ;int*o ‘various : agreements' wh:.eh‘ c’ontrol an,d, l:l.mii;t .-th'e;_{




~In thls, case, the terms and condltlons of “ these '

E contracts eontrol and 11m1t to some extent the r:Lghts of the partles to,_
recover from each other through subsequent 11t1gatlon and related

T‘negotlatlon the costs of correct:mg certa:Ln constructlon deflc:tem:les. j

| 2. | In reg,ectlng the OCA adJustment concern:mg mtergranularﬂ"

- stress corro51.on cracklng, , the Com1s31on quoted the Recommendedf Pt

- Decision-as. folloWS :

,These clalms W111 someday be lltlgated .
In that forum it might be shown that PP&L
is right. On the other band, GE might be

~ right  that it has no respons1b111ty for
this problem. = When this is litigated,
-after complet.lon of Susquehanna Unit 2 in
1984, the appropriate rate base treatment; ‘

can be determmed. :

(R;'D,, P 66) We agree CAs further noted by the !
ALJ, any adjustment at this tlme could act as a .
disincentive to a mtility to contest What 1t,
cons:.ders to be improper: charges. . L
:The AIJ s recommendatlon is adopted, and PRSI, is
' ‘dlrected to report in its next rate case as -to the
status of its claim agalnst GE.
,'Order at’ 24 In the dlSCULSSlOIl of varzous other construct:t.on cost
‘a&gustments 5 the Comm::.ssmn s:unz.larly dlrects PP&I. to report 'back as o
the progress' wh:nch’ it has made din 1J,t:1’.ga‘t1ng‘ 0r~ ne'got;at:l.ng ‘furthe'r'

cldims.

L 3 By thls Order the PUC has lmpl:,e& that Just as a utlllty”)v .
is restrlcted in the damages it may collect agalnst :Lts contractors by :
the terms of J.ts agreements w:,th its. contractors, S0 shall the PUC berr ";‘
krestrz_cted :Erom reducing - the rate base of the utlllty by these same ": i

terms of agreement. The OCA su’bmlts that whether "PP&L is. rlght“ or "GE"V‘;

is rlght" concernlng Varlous contractual clalms 5 ratepayers should not
be: held responslble for excessuie constructlon costs,




e Steam E ,c‘tric *'Statié‘)‘n, ’Um.t No. 2 f. Other nuclear unlts currently'_‘ :

planned or under constructlon, wh:.ch are at least partlally owued by

PennSylvan:La utllltles ,' 1nc1ude leera.ck Unlts 1 & 2 Perry Unlts 1 & 2 :

: and Beaver Valley Unlt 2 The var:Lous contractual terms and condltlons gaNL

,entered :mto by the partles to these contructlon pro_]ects are not flledf
‘as a matter of record wz.th thls Commlss:wn and have certalnly not been"~
‘ approired as a matter of ratemaklng pol:u:y, , |
| 5 o The OCA submlts that :Lt would be 1nappropr1ate to B

establlsh a pollcy of a110w1ng the prz.vate contracts of ‘the- partles to a‘

1arge utlllty constructlon ;progect to control the dec:.slons of thlsl"‘»f

AkComm1531on in thls, as well as future eases., Th1s Comm1s81on does not

i control these contractual terms aud condltlons, and “in the present .

case, these contractual terms and COIldlthIIS were not even made a part‘e o

of the record

o 6 Such a pollcy effectlvely places the :catemakz.ng duty of’

:;Valulng the used and useful property of a utlllty under 66 Pa. G S
| §1311 on the contractlng partles. Such deference to the unsuperv,lsed: |
‘;contracte of unregulated third parties' :Ls 1nconsz,stent w:l.th the I’UC’

- duty to establlsh reasonable rates. Natlfmal Fuel Gas Dlstrlbution

| vvCorporatJ.on Ve Pa. PUC No, 11 C‘Df 1982, 1ssued August 4 1983 . 8.'

7 Such a pOlLCY also effectlvely removes from the utlllty e

any flnancz_al 1ncent1ve to act:wely yursue the contractors respons1b11e

“for these 1dent1f1ed deflclenc:.es and aggress:mmly br:n.ng to completlon R

the ensu:.ng 11tlgat10n oY negotlatlon As long as ratepayers are: to be,

charged for every dollar spent unless and unt1l the utlllty and 1ts : -

o contractors come to some. resolutlon of the &:Lspute through 11t1gatlon or“ 3



4 errors‘

ctioﬁ~of7its7élaimsk Such a process is nothing short oft

a: surrender of the Commls31on s power to assess the proper 1eve1 off,‘

,construction costs to be 1nc1uded Wlthln rates.
_8;' By th1s Petltlon, the 0CA therefore respectfully requestsd tff,

’that the Commlss1on regect any 1nt1matlon that 1ts pOWer to make ,'75*1 :

ratemaklng adgustments With regard to constructlon costs can or should

'.be llmlted by the contractual rlghts of the ‘partles.t Rather, the_dr5

Comm1s31on should make it clear that 1t W111 dlsallow any constructlon

,costs that are unnecessarlly Or 1mprudent1y lncurred and that 1t Wlll’.

dlsallow costs for faulty constructmon work Wthh does not prove to be

: used and useful to ratepayers Applylng that standard to the ev1dence'-‘ 
e 1n‘thls case, the OCA submlts that the Commlsslon s Order wrth/regard to ,
‘Susquehanna Unlt 1 constructlon costs must be resc1nded and that the"

‘OCA‘s proposed adgustments must be adopted

D. PP&L May Not Escape Llablllty For Its Contractors' ACthﬂS
Slmply By Delegatlng Its Duties To Those Contractors,~

Kl; In the PUC! s dlscuss1on of the OCA proposed adJustment

related to hydrodynamlc loads, the Comm1s51on states as follows' d

,Moreover, there is absolutely no evldentrary support‘

for the proposition that the level of control which

PPS&L exercised over General Electric was such as to .
impute imprudence to PP&L or to result in a dlreet .
act of 1mprudence on the part of PP&L :

Order at 23

2. OCA submits that PRSI, *or any other utuity .eng'a‘"ged‘ ina

major constructlon prOJect, canoot av01d respon51b111ty for aﬁy errorsi_

: OCCurrlng 1n the constructlon progect by s1mp1y avordlng a cIose level'

of control over the contractor whlch has commrtted these constructzon -




 3 TheOGA

”~constructs a maJor generatlng fac111ty,

closely superVLse those partles actually constructlng the progect whoses

costs the ratepayers Wlll later be asked to Bear“

4., .Moreover, the result of the CommlsSLOn s standard as;“

proposed here would be to charge ratepayers for the faulty work of,,‘

PP&L'S contractors 51mp1y because thelr 1mprudence could not be’ dmrectly

attrlbuted to E?&L - As noted above, such a standard is contrary to

Comm1SS1on.precedent and constltutes 1nappropr1ate ratemaklng pollcy ﬁor_’

this and future cases.

E.  Construction Cost Adjustments May Not Be Denied Merely -
Because Construction Deficiencies Are Safety Related Or ‘
~Are Common In The Nuclear Industry

1 In dlSCHSSlng the - OCA adjustments related to expan51ona(
‘anchors and the advanced control room, the PUC notes that the errors,'

related to thn.s equ1pment were ot unmque to PP&L but were :mdustryo-w:.def

1n;nature Order at 25

,2.f_ The OCA submlts that the ‘mere fact that many ctherl
"utllltles and thelr contractors made ‘the same errors as PP&L din
installing nuclear equlyment doas; notv Justlfy 1m9031ng fupon PP&L‘

'ratepayers the full COStS'Of these errors{s Such a pollcy would only i

slnsulate, the nuclear 1ndustry from the costs of its most‘ frequent
"umlstakes and allow the fallures of the nuclear 1ndustry to control PUC

ratemakmng.

3. In dlscussang the adgustments proposed by‘the OCA relatedv"'e .
to the reconstructlon of the contalnment caused by a reassessment of
,hydrodynamlc loads and the rework of certaln expanslon anchors, ‘the EUCI

k:concluded that any ad;ustments in these areas would be 1mproper, as the“[

has a spemal obllgat:wn to




vn theSe areas were Hekssan

;tcosts related to the cohstiu '1 e

- to ensure the safety and 1lCensab111ty of the plant. rder at.23, 24.5”;

' 4 OCA subm1ts that merely because the correctlon, of a e

defrclency in: the constructlon of a ‘puclear plant is necessary to ensure

»,‘its safe operatmon does‘ not neceSsarlly preclude any ratemakrng->

"adJustment whlch 1s ssoc1ated with these various safety related~

; def101enc1es. Moreover, the fact that the error 1s SO 51gn1£1cant that

'fthe safety and llcensablllty .of the plant is called 1nto

f"anot mean that the cost of correctlng these errors must necessarlly be

:borne by the ratepayer.
5. The OCA submlts that 'in conslderlng ;a“rate 7bagé?],

15adJustment,£or construetlon of a nuclear unlt, he 1nqu1ry shculd not”be»r:

' conflned to Whether or ‘not the 1dent1f1ed error‘ was commonm to all.

‘similar £ac111t1es or - whether 1t concerned the safety and 11censab111ty’7

“ofitheaplant. Rather, the Comm1351on must consrder whether construct10n5}

expendltures were prudent and reasonable and whether the expenﬁlturesh;_

ﬁ-produced faCllltleS Whlch are used and useful to the ratepayers., Just

as Met-Ed ratepayers vere not required to pay‘for the orlglnal faulty‘“_

‘ccncrete pour at TMI 1 PP&L ratepayers should not have to yay for theva 5

i or1g1nal faulty contalnment des1gn at Susquehanna 1.

.'FL. PP&L's Fallure To Quantlfy The Cost Of Constructlon Def1c1enc1es
May Not Be Permltted To Form The Basis For 131 of An
A

. Related Ratemakmn dj ustments.

ﬂ 1;v In the dlscussion'of the OCA contruction cost adjustments"

'related to hydrodynamlc loads and elettriCal equipment, ahd the

"comparable Tr1a1 Staff adJustments, the PUG c1tes as a 3ust1f1catlon for‘ .

‘nrts reJectlon of these ratemaklng adgustments the contentlon that the,*

mount of the adJustment has not been pxoperly quantlfled Orner at 23,

25, 26

questlon should;;,fi;e




:Ebased upon 3 deflclency in

’had 1dent1f1ed.

3; ‘ Desplte the efforts of 0CA and Tr1al Staff PP&L refusedr:

ko quantlfy the cost of correctlng these def1c1enc1es.

b OCA submits that 1t 1s unfalr to allow PE&L to. avord such; .
.:Uratemaklng adjustments merely by refu51ng to prOV1de a quantlflcatlon off

‘ﬁ?the costs related to these def1c1enc1es., By acceptlng the utllmty sfﬂﬁjvdn

ﬁ-unW1111ngness to produce a quantlflcatlon of the costs of errors 1n 1ts?,
fown constructlon progect the PUC allows the utlllty' to avomd any; o
‘ratemaklng adgustment even. when the errors are admltted The PUC thusd>~ 

t;1mproper1y shlfts the burden of prooF W1th regard to the reasonablenessfd

& of constructlon,costs from the utlllty to 1ts ratepayers, '

G. Conclu51on. :

1. As demonstrated oy the above arguments, “the OCA 1sldf

: concerned that the Comm1351on 1n thls Order not only has reJected anyi
’constructlon adgustments in thls case, but has set forth a serles of ;

standards under Wthh 1t may be v1rtually 1mpossib1e to establlsh the‘
k'proprlety of such adJustments in the future 1f thls Order 1s permltted‘df‘d

to stand as 1s, 1t may be construed to stand for the prop051tlon that a

‘constructlon adgustment wrll only be permltted if the party proposlng;f7-

fwthe adJustment cau perfectly quantlfy any cost overruns, and prove thatfif

]ﬂopp03ed to 1ts contractor), that respons1b111ty fOr the cost had beenhv .
"kestabllshed 1n any pendlng or proposed C1v11 lltlgatlon, and that the[f,v

constructlon. def1c1ency was _not safety-related or common to other' .

'jn51mllar plants.‘

e contruction of Unit 1 which PPSL itself

”;these excessmve costs were caused by an 1mprudent act of the utlllty (as;~




: Rathef, the COHIIBISS].OI]. should make it clear that 11: w111 disallow anyf

- cbnstructwn costs that are unnecessary or 1mprudently :mcurred ‘and,
‘that 1t w:.ll dlsallow costs for any faulty constructlon work wh:_ch does
'oot prove to be used and useful to the ratepayers‘ -f :

7 Applylng that standard to the eV1dence 111 thls‘ case, “the
Gommz_ss:Lon must therefore modlfy 1ts oz:der w1th :cespect to Susquehanna
Un:.t 1 constructlon costs and grant the spec::,f:v.c adJustments proposed by

~ the OCA.

IITI. THE COM’IISSION ORDER WITH RESPECT TO SUSQUEHANNA ENERGY SAVINGS IS‘
.~ INCONSISTENT WITH ITS EXCESS CAPACITY ADJUSTMENT AND IS CONTRARY TO.
SOUND RATEMAKING POLICY '

A, The Comm:l.ss:n_on Order Fails. To Recognlze The Exp11c1t Llnk
" Between The OCA Excess Capacity Adjustment And The OCA
Recommendation That Ratepayers Actually Receive The Pro

Forma Energy Savings Used By The Company To Justify The
-~ Taclusion Of Any Part Of Susquehanna In Rate Base.

1. At page 20-21 of its Order, the Commission correctly
~ noted 'that,:; |

'In the instant proceeding, the OCA advanced three.
alternative methods of quantifying the - excess
capacity to be removed from. rate base.... After a
thorough analysis of the methods advanced for making
the excess capacity adjustment (R.D., pp. 45-48),
ALJ Klovekorn found most reasonable one: of . the
- methods advanced by the OCA. We agree that the
method recommended by the ALJ, which utilizes a
cross section of the net depreciated value of all of
PP&l's plant, is clearly supported by the record.

i2.' ‘ As shown on Table III of the Connn1551on ] Order, the
effect of thn.s adgustment was to reduce the Company s net plant 1n

serV1ce by"x$,287 ,_189’,‘00,0'. The b‘ulk of the Gompany s $1 5 b:.ll:.on

11




~ investment in  Susqueh
jurisdictional rate base, however, and the Company was also permitted to

colléct nearly allkf"its claini’ed. bpera'ting, kmAain‘ten'a'nce and d‘éptec'iation’

expense fox‘ Susquehanna on an annuahzed bas:Ls for the future test year.'-

5 Whlle the OCA dld present three alternatlve methods of

calculatlng the value of the Company s 945 megawatts of excess capac:r.ty,k}:”t

11: premlsed the thlrd--and least costly to the Company-—-—of these methods‘ i
om the assumptlon that the $186 mxlllon in pro forma energy savmgsf‘ﬂ“
'(wh:.ch had been utlllzed by the Company to reduce 1ts prOposed rate =

' >:1ncrease from $501 mllllon to $315 mllllon) would actually be real1zedf:“

by the Company s ratepayers. As stated by ’r.he OCA in :Lts Maln Brlef at‘

160: ‘

In recommendlng that the Commission adopt the |
lowest of the ‘three 'excess cap301ty adjustments |
~ suggested by its witness Dr. Rosen, the OCA has - |
considered the fact that both the Company and the . R,
OCA have 1ncorporated $186 million of energy savings RN R
in our respective pro forma revenue requirements, : :
Given the nature of this recommendation, the OCA -
submits that even if ratepayers do not pay a return -
on a. portion of PP&L's installed capacity, the
_Company  should = not be permitted to deprive
ratepayers of any of the energy savings which the
Company has incorporated inm its pro forma revenue -
requ:.rement in thls case. SR

'As stated by OCA’s exeess capac1ty wn.tness, I)r. Rosen, w:!.th
regard to this 1ssue,~ :

Q. f‘If an ' excess capacity adjustment is made, should
. ratepayers be precluded from benefitting from the energy
savings for the. EP&L system attr:.butable ‘to this amount
of capac:.ty" . , , :

AL Defln:.tely ‘not. There is ‘no basis for removing any
“system energy savings due to the exclusion of PP&L's
excess capacity from rate base. Especially if only a
small part of Susquehaxma #1 is dincluded in 2n excess
capacity adjustment in this case, as .set forth in Wy
third approach suggested above, the full net $186 million
reductlon in rates progected on an annual bams by PP&L




were ¥ moved o
Susquehanna #1 1n rates WOuld further increase and Would S
‘involve even higher losses than ‘indicated in the -
cost/benefit ' analysis of Susquehanna that I provided
~earlier. Removing some of these energy savings would -
then strengthen the argument in favor of including all of
Susquehanna in the - capacity mix considered excess
- capacity, since it would make it much less. llkely that -
Susquehanna would ‘ever pay its own way. The more amy -
-energy savings due to excess capac:.ty are excluded from
rates, the stronger the argument becomes to increase theq o
.~ ‘average cost of the capacity mix considered to be excess,
~and  thus the dollar ' value of the excess capacity
kad,]ustment v::.a ‘the rate treatment of flxed costs rather”
than energy costs. o : S

© OCA St. No. 4 at 49-50.

4, " Recognizing the link between the OCA ;ex‘cess_ k,eap"ac‘ity o

adJustment _and the‘ ‘ Company‘s vow'n _reduction in overall reyenu'e e

'requlrement ostensfbly produced by the energy sav:mgs from Susquehanna,
" the ALJ agreed that the Company should not be permltted to deprlve
‘,“ratepayers of those pro forma energy sav:mgs through a subsequent change
: ’; in its Energy CostRate. - As stated by the AL.I at R.D. 128: o |
T[Q]ui‘t‘e “s'i’mply, at ~this ‘time there J.S excess
capacity on. the PP&L system and current ratepayers .
- would be better off without the plant. They should
not be deprived of the antlc:l.pated energy sav1ngs_ ’
~ from this plant AT :
5. In adoptlng the least costly OCA ‘excess capac:l.ty rate"
kbase adJustment but refus:mg to tie down the $186 mllllon in energy"_ll,
‘sav;mgs 3 the, Comm1ss:.on falled to recogn1ze : the 1nextr1cable l:Lnk

,betWeen these tWO proposals

Whlle ‘the Company dlsavowed 1ts $186 mllllon flgure for ECRf

Justlflcatlon for 1nclus1on of Susquehanna 1n rates Thus 5 for example,

at pages 54-55 of : 1ts Maln Brlef the Company argued
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' , 'mllllon mwh o felectrlc:Lty

- and approx1mate1y 6 million mwh -on an annuallzed‘
- basis. = The electricity generated by Susg_uehanna;
- Unit 1 will be used to serve PP&L customers and is
- expected to. produce approxlmately '$106 million in e
fuel cost savings in the pro forma future test year L
(PPSL St. 12, pe11). : « :

el

'~ 'The additional interchange sales made possible by
the operation of Unit 1 are expected to produce $80
‘million in savings during the test year (PP&L St.
12, p. 11). These savings W:Lll be “flowed dxrectly B
through to ratepayers. : '

‘Even in 1ts Exceptlons, the Company contmued to argue that:

,[T]he ~ Company’ s emdence in - this proceedlng“
indicates that during the first year of commercial
operation of Unit 1, it will produce approximately
$186 million in sava.ngs‘ to PP&L's customers--$106
S 7 million in direct fuel savings and- $80 mllllon 1n o
AT addltlonal PJM "splz.t sav:mgs."

‘PP&L Ex::eptlons at 4. (Emphasxs added)

63.‘ To the extent ‘that any port:.on of Susquehanna Um.t 1 is

- allowed to be recognlzed in rates, the OCA submlts that the energy

sav:mgs used to Justlfy thls :mclusmn must be retalned in rates es

- well. kAsv argued by the,OCA in its Main ,Brief at 163:

; Unless the Commission makes a larger excess

capacity adjustment than that recommended by the
OCA--i.e. excludes a greater portion of Susquehanna
itself from rate base~~the Commission must reject

any attempt to  deprive ratepayers of the energy

savlngs WhZLCh have been 1ncorporated in thls case.

7. Hav:n.ng IEJECted the request of varmus partles to remove

",,14“

g Susquehanna as a whole from rate base, it is- respectfully submltted that" o
'V 'the Commmssmon must recons:l_der 1ts refnsal to adopt even the 1east’y *
costly OCA excess capac:.ty adJustment in :Lts entlrei:y,‘ That ad;;ustment

‘;:,as noted above, had two partst a reductlon :;n rate base, based on the‘ B




iSus@uehanne"and an assurance that the pro formaAenergy savangs usediby't
. the Company to Justlfy 1nc1usmn of __X of Susquehanna :m rates wou1d7
b‘k‘ﬂ",k'kkactually be recelved by ratepayers. Wlthout that latter assurance, the '
.rOCA submlts that none of PP&L'S 1nVestment ln Susquehanna can be deemed}v

,‘ used and useful at thlS t:une. =

B. The Basis’ For The Cormn}.ss:ton Decz.s,ton W:Lth Regard To. ECR
Benef.rts Should Be Reexamlned , b TR :

S A The Com1ss:.on cmted two reasons for reJectmg the AI.J tg
recommendatmn w:th regard to energy sav:_ngs. These reasons were.
k:E:Lrst that a requlrement that PP&]B guarantee :Lts progected euergy "

i 7 sav:mgs would “a’brogat[e] the ECR mechanlsm for PP&L"; and second thatyf

thlS ‘assurance would "create the potentml of an economlc 1ncent1ve for e

the contlnued operatlon of what m:.ght ‘be an unsaf.e nuclear plant by

~‘PP& M Order at 76 7
R ‘:2» ’ W:Lth regard to the 1mpact of 1ts proposal on nuclear‘ “

- safety, the OCA would note that thlS argument was not ra:.sed at any t:nmef’

jby PP&L. Moreover, these same concerns about plant Safety wmlld applsf
v.ln other JllrlsdlCtlonS whlch e:.ther haVe no energy clause or Wh‘.LCh; :
fattach obgectlve efflc:Lency standards or capac1ty factor standards to
the:r_r energy c}.auses;: F:Lnally, to the‘ extent‘ that PI?&I.”s ﬁa:.lur‘e‘ to
meet :Lts pro forma energy savmgs progectlon results from NRC-ma&&ate&
Safety modlflcatmns, , the Company “could petlt:.on the Commlssum fo:c a’

further modlflcatlon to its ECR in the future

As presently constltuted “however, the Company 8 ECR mechanlsm
could permlt lt to pass through ‘any shortfall in energy savmgs w:.thout '
% hearlngs, sub;;ect onl‘y to Comm:rss:wn audlt; and J_n extraordlnary cases‘,y‘

"‘.such as the Beaver Valley Investlgatlon, I~ 7907031&, potentml eventual' :
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will it be“'reQuired tol justify* or 'explain“ anyf Shbftfalls ’ih'bthQSE~"

progected saV1ngs when.the next ECR goes 1nto effect

3.' Wlth respect to the contentlon that the proposals of the . 5

OCA, Trlal Staff and the ALJ would "abrogate" the Company s ECR 1t 1Sf‘

‘certamnly Wlthln the Comm1531on s power to amend or modlfy a. utlllty s[g

- ECR in approprlate c1rcumstances. Mbreover, it must be noted that 1t ’j"‘”"~‘

eWas PP&L 1tse1f Wthh 1nJected the energy saV1ngs 1ssue 1nto thls case'
f‘by fi;lng a "net" 1ncrease of $315 mllllon. As the Commlss1on noted at;7
page 74 of 1ts Order. ;'

“PP&L's  $315 million rate increase request
actually = contains three components: (1) a $101 ,
million ~ increase to recover increased ~costs &
unrelated to Susquehanna Unit 1; (2) a $400 million
increase to -~ reflect the additional cost  of

" Susquehanna Unit 1; and (3) a $186 million offset to
reflect "a reduction in (PP&L's) - annual = energy
costs... which is the direct result of the operation
of - Susquehanna Unit 1." PP&L Exh. Future 1, Sch.
A-1, p. 2, 8. EERRT S

. Whlle the base rate 1ncreases permltted by the CommlsS1on -
in thls case went into effect on August 22, 1983 and w1ll remaln in
effect throughout the 11fe of these rates, the same cannot be sald of

‘the energy sav1ngs. Rather, thpse sav1ngs can Be reduCed or ellmanatedk,

BRI 3 their entlrety, by the normal worklngs of PP&L's Energy Cost Rate.'

This type of "busxness as usual" 1s not approprlate where the Company N

1tself has 1nc1uded these energy sav1ngs as & pre forma offset to What i

otherw1se would have been 2 $186 mllllon greater rate increase reqnest"
1f5, ’ The OCA therefore'axespectfully requests that the
‘: Comm1551on recon51der its refusal to. adopt any of the OCA Trlal Staff

| OF ALJ'proposals regardlng PP&L'S pro forma energy savxngs. At a ;;f*
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‘;for the energy sav1ngs 13~a¢tuall?’db‘,‘n ftom;SuSqﬁehanna an juStifyhfk
Sany shortfall in those sav1ngs before it is permltted. to- 'pass any_v

, addltlonal costs on to ratepayers through its next ECR

IV, THE COMMISSION ORDER. CUTTING OFF THE CONTINUED AMORTIZATION OFi
' CONSOLIDATED TAX SAVINGS ORDERED IN THE IAST CASE IS IMPROPER*;
RATEMAKING AND VIOLATIVE OF PRINCIPLES OF. RES JUDICATA .

1.0 Im 1ts Order in the last PP&L rate case at Rr80031114
the Commlsslon spec1f1cally approvad a Trlal Staff proposal to amortlze

over five years, 52, 624 357 in consolldated tax sav1ngs assoc1ated Wlthrb

© the VOnelda~‘M1n1ng« Company, ‘an unregulated PP&L sub51d1ary;> Order‘Ss'
?Entered‘January 31' 1981 at 30 32 As stated by the Comm1s51on in
‘ rejecting PPSL's arguments agalnst thlS amortlzatlon'

We dok not doubt PP&L's arguments that the expenses :
’1ncurred are borned by its shareholders; however, we canmot
ignore the basic fact - that if ‘it were not for the taxable
income  generated by PP&L, the tax losses of Oneida would not
be available as an offset to the taxable proflts of the -

operating subsidiaries. As we stated in Pa. P U.C.. v. Westh
Penn Power Co., 32 PUR 4th 245 (1980) '

These 1osses of the chronlc loss companies are Py
unusable by -them because the tax savings benefits of
the losses would have been lost forever had each.
.member in the system filed tax returns separately. -
The chronic loss companies, because of the constant

- losses, cannot take advantage of the carry-back and
carry—forward.tax prov151ons of the Internal Revenue
Code. ~ : : '

& vk

Acceptance of PP&L's argument would result in having
. ratepayers pay the full amount of an expense never in fact
incurred by PP&L because it does not file a separate tax
‘return: - United Gas properly recognized that actual taxes paid =
should be used in determining the income tax allowance, rather
' than the hypothetical tax advocated by PP&L. Further, support
~for our conclusion, that PP&L's federal. income taxes should g
; reflect anaallocable portlon ‘of the ‘tax savmngs, ‘is found in o
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, 422 A. 2d 906 (1980), where1n the Cou

[Tlhat the Commlss1on may properly exclude a portlon
“of ‘a utility's tax expense where there is evidence .
that the utility has not been afforded. its fair -
share of benefits from filing a consolldated *tax'
return.W1th.a parent cbxporatlon.

e We cannot condone a plea which wauld allow a

fvpareut company to collect a “phantom ‘tax." " In
 reality, it 1is never paid to the- government,  but L
passed-on as-a proflt to the shareholder by way of a

sub31d1ary--clalmed non-exmstant tax = expenses.

The fact that,Respondent makes;payments~t0‘0neida equal -

to the tax savings derived from Oneida's losses does mot alter
our reasoning, but rather reinforces it. This payment does

not alter the amount of taxable income reported on the
 consolidated return. 'Further, although not addressed, it is

possible that the funds utilized to pay Oneida were ratepayer,]'~
- supplied through payments made in prior years for a level of
- income taxes offset by the Oneida loss. Accordingly, we shall
_grant Staff's exceptlon “and reduce Respondent‘s clalm for
’1ncome taxes bV’$525 000 : : :

fOrder at 31- 32 (Emphas1s in the Orlglnal)
2. : In the present proceedlng, w1thout c1t1ng any change 1n '7'

, the facts or. law 31nce 1ts order :11 the 1ast case, the Comm1831oni‘

',: reversed its prlor determination and thus halted'the‘previously~ordered

amortization ‘ The Commlss1on ordered thls reversal desplte the fact

J~'that as noted by the ALJ '"PP&L dld not appeal the prlor determlnatlon;”

‘v,nor dld the Company attempt to refute through,cross—exam1nat1on.or

B rebuttal the adgustment when it was offered in the present case.” Order'~‘

at 68 (Empha51s added)
3‘ The Comm1831on.0rder at 68 apparently adopts the p031tlon'~f
','of the Company that "1t is clearly permlssxble to relltlgate thls 1ssue"

~1n4the present case.,

~4., In arr1V1ng at thlS dec1s1on, however, the Comm1331on dld. S

"‘not dlscuss the crlterla for appllcatlon of res gudlcata set forth 1n

-f‘the case of Phlladelphla Electrlc Company V. Pa PUC 61 Pa. Commw. 325,
18 | b



‘Coxmn1s31on was deal:rng W:Lth the conta.nued amortlzatlon of an ad;,-ustment o

‘ ordered in a prior case whlch was not appealed the questlon of ree‘
EFI‘M is certalnly 8 relevant one. W:Lth respect to thlS partlcularei

’amortlzat:,on, the ocA subm:.ts the’t ”the facts necessary to resolve thlS' .
 '1ssue in guestlon" have not "change[d] thh tlme " 433 A 2d at 624~25 o

‘Nor have there been any other changes wh:u:h wauld permlt a dlfferent_,j'k'

result in thls case.  The doctr1ne of res Judlcata thus applles

5 Moreover, as noted in the 0CA Reply Exceptlons at 34 the‘{ o
Company  did not "relltlgate“ the consohdated tax amortlzatlon in thei
present case. Rather, the Company s;rmply dlsregarded 1t.‘ The Company“:g
: presented no. drrect testlmony challenglng the contlnued amortxzatlon.’
"pNor did the Company present any rebuttal testlmony when the contlnuatlone:‘
of the amortlzatwn was pr0posed by expert W1tnesses for the OCA and . * ,‘.
Staff As such there is no Justlf;l,cat:u.on for the suggestlon that thls
| 1ssue emther was "rellt:.gated” by the Company, or, if it had 'been, that.‘ .

;'vsuch relltlgatlon would have been proper under pr:mcxples of res

. Jud_lcata .

' ‘6.  Flnally, the OCA ‘woiild‘ 'note ‘that, in contrast to the

- Comm_ssmn s deC131on in the last PP&L case, the dec:rslon in the p:cesent

- case runs d:.rectly counter to the cousolldated tax doctmne as set forth

by the appellate courts 'l’hus, in C:Lty of P:Lttsburgh v. Pa. PUC 132‘

Pa. Super. 551, 581 128 A 24 372, 386 (1956), the Court stated:

in computlng the cost of operat:non and serv:rce, the
Commission  considers  evidence of = the actual
expenses, properly adgusted when the  evidence
warrants; there is no legal or ‘equitable reason for
a supplemental return in the guise of allowances for -
taxes or other expenses whlch are not 1ncurred :
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Sn.mllarlv, in the case of R:Lverton 'Co" ‘

186 Pa. Super. 1, 20, 140 5.2d 114, 123 (1958), the Court stated

' The fact that R:Lverton actually pays to Northeastern [its
parent. company] an amount’ for taxes greater than its proper:

proportionate share of the consolidated tax liability merely

Vaccomplx.shes in fact that which it is forbidden to do. The
making - of - improper payment does  not éliminate its

impropriety. The only proper tax expense which Riverton may

pass on to its customers is its proportionate share after the
consolidated return is fJ,led and the actual tax pald

'R:L,verton contended that the sawnngs under the consolidét’ed

return  results from  operations - and  transactions of
Northeastern Wh1ch are '"totally unrelated to Riverton or the
income from its investment in Riverton." Riverton however
fails to recognize that the savings actually result from the

use of the holding company system. We pointed out in the '

City of Pittsburgh v. Pennsylvania Public Utility Cammznssmon,
182 Pa. Super. 551, 583, 128 A, Zd 372, 387, that: ‘ t

"the -use of a ‘c,onsolldated tax return, the ‘same’ as
the use of the holding system of investment, is of
mutual  benefit to the ...[parent] ~and its
subsidiaries.  Advantages which result from tis

~ system should benefit the consuming public as well
‘as’ the utllzty and the parent company RE

 Most recently, although the Commonwealth Court re_]ected the

argument of OCA that deferred tax 'benef:.ts must be flowed through to '

ratepayers, the Court stated

In advanc1ng thls argument, rellance 1s placed on a
pumber of cases which include: Riverton Comsolidated
Water Co. v. Pennslvania Public Utility Commigsion,
186 Pa. Superior Ct. 1, 140 A.2d 114 (1958);
Chambersburg Gag Co. v. Public Serxrvice Commission,
116 Pa. Superior Ct. 196, 176 A. 794 (1935); and
Western Pennsylvania Water. Reliance on these cases
is misplaced, however. In each, the utility had
shared din taxes paid according to & consolidated
return filed with its parent company, but had
computed its tax expense for ratemaking purposes as
- though it had filed and paid taxes as an individual
corporation. = The result was a claimed tax expense
greater than the utility's actual tax Iiability
under the consolidated return. The PUC and the
' Courts found rates based on this tax expensé to be
- unreasonable because the tax expense claimed bore no
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: ( B
of the utlllty

g Cohenv Pa. P u.C. Ng. 362’(:’1) 1982, issued August 15, 1983 at 3.

{ Thus, whlle holdlng that the "actual taxes“ doctrlne d1d not require the .
“1mmed1ate flow through of deferred tax bGHEfltS 1n the test year, the~ 

f Commonwealth. CourtA contlnued to apply th1s doctrlne w1t11 respect ’to~.“

‘consolmdated taX'sav1ngs, :

The Comm1ssxon Order in the present case 1s vmolatlve of thls7fg

-;,appellata precedent and,must therefOfe be reversed

k:V, THE COMMISSION SHOULD RECONSIDER IT8 DECISION WITH REGARD TO LAND“~k

HELD FOR FUIURE USE AND THE STONY CREEK,AMORTIZATION.

A, Land Held For Future Use Is EncompaSSed In The Deflnltlon OE "‘

‘“Fac111t1es" In.The Publlc Utlllty Code

I At pages 8 9 of 1ts Order, the Comm1551on con51dered and w

 Lfrejécted the OCA’s argument that 66 Pa.C. S §1315 precludes thek« j

. 1nclu51on in rate ‘base of land held for future use The Cbmmlss1on

‘“relterated its view that th1s amendment to the Publlc Utlllty Code was'
: fqmerely Man endorsement; of past Comm1351on regulatory treatment Of]"

constructlon work in progress and a pxescrmptlon of the contlnuatlon of

that practlce "o Pa, PUC V Duquesne nght Co ; R—821945 Order *onl"

k  Recons1derat1on, Entered Aprll 18, 1983 at 10

2. The Comm1551on, howaver, dld not address the contentlon.

xalsed by the OCA; that 66 Pa C S §1315 applaes by 1ts own terms to

all electrlc. ut111ty f36111t165, and not. Just constructlon. work, in

progress. OCA Mazn Brlef at 99 100

 ; 3&‘ 66 Pa., , §1315 states 1u pertlnent part that Wltth:‘

"certaln,spec1f1ed eXCeptlons
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generatlng, transmlttlng, dlstrlbutlng or furnlshlng

electr1c1ty shall not be made a part of the rate
base nor otherwise included in the rates. charged by
the electrlc utlllty until such time as the facxllty
is used and useful in service to the puhllc Except
as stated in this section, no electric utlllty‘
property shall be deemed used and useful until it is
presently providing actual uxlllty seIVICe to the

: customers. : S

 3(Emphas1s added. ) Of paramount 1mportance here—-and not dlscussad by

‘xthe Comm1351on in 1ts order--ls the fact that the term "facmlxt1es,9 aS“ -

used in 66 Pa. C 5. §1315 was already deflned in 66 Pa{ C 5. §102 as
follows: |

All the '‘plant and equipment of a public utility,
‘dncluding all tangible and intangible real and ‘
personal property without llmltatlon, and’ any and
all means ‘and instrumentalities in any manner owned,
operated, leased,  licensed, wused, controlled,
- furnished, or supplmed for, by, or in connection -
-~ with; the business of any publmc ut111ty. S o

~4"n The OCA <respectfully submlts that a readlng of 'these o
statutory prov151ons leads 1nexorably to the conclu81on that 66 Pa. G S :

2 §1315 is. not llmlt8d to constructlon work in progress, but refers to alllg

‘electrlc utlllty faCllltleS, 1ncludlng land held for future use.

B. The Commission Should Also Reton51der Its Rullng With Regard
“To The Amortlzatlon Of Costs For Stony Creek

‘11; 7 For the same reasans set forth in Sectlon A abo§e;'as  
 wel1 as those set fbrth 1n the OCA Main | Brlef at 142-144 the OCA amlso;'"l
respectfully' requests recon31deratlon. of the Comm1551on. Order W1th ;;
;,,respect to the amortlzatlon of the Company & 1nvestment in the Stony
‘ kCreek progect.ﬁ Order at 50»51 This 1nvestment 1s not now, and never g

’w111 be, used and useful to PP&L ratepayers.‘ Its‘;nclu91on.1ngrates~1s”t

g { therefore‘precluded under 66 Pa C S §1315,

o s




,VI“.‘ con

The OCA therefore , requests that the' Comm:Ls o recons:.der -

and mod:L:Ey 1ts Order of August 22, 1983, wlth respect to the 1ssues set

forth abuve.‘

~ Respectfully submitted,

thla.p WeC v'elland =
Ass1stant Consumer Advocate ‘

&m& oo

- Irwin A. Popowsky ¥ ~
Assx,stant Consumer Advocate

Dav:.d M. Barasch
Act:mg Consumer Adv0cate

| DATED:  September 14, 1983
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.iDimiﬁra I Kaehiroubas, Assistant L

" Vice President. ~ : e
Commerce Clearing House Inc, S '

4025 W. Peterson Avenue fr ‘

, ;Ghicago Illinois 606&6

Dear Ms. Kachiroubas' ¥

Receipt is acknowledged of your 1etter requesting ,
a8 copy of the Commission's recent decisicn concerning"

‘Pennsylvania Power & Light Company.

: A copy of the Order is enclosed for your use and
‘there is “no eharge for this serviceu i

 Very truly yours,

o fOI‘ Jerry ﬁicgh;Secretary"

Enc.




PUBLISHERS ?fTOPICAL. I_AW REPOR’I‘S

' NEW YORK 10088 = CHICAGO 60646 0 wasmiNgToN 2000 NS
1120 AVE. OF THE AMERICAS 4025 W, PETERSON AVE. 1301 PENNSYLVANIA' AVE., New S

Chlcago _

X
ﬁh@w j{:\ ikl ﬁi‘,r‘

N Landa Ce Tallaferro

. ‘Chairman :
Pennsylvania Publlc U%lllty Commissmon
Post Office Box 3265 , ,
Harrlsburg, Pennsylvanla 17120

Dear Ms. Talwaferro:

U TELEPHONES -

* NEWYORK

| 212730-0809 -
S e CHICAGO Lo
312 5838500 .
. WASHINGTON -
© 7202 6262200 .

: We are. xnterested in ob taining a recent dec131on of tbe Gomm1331on“;

; ~ in a Pennsylvania Power & Light Co. rate case wherein the Commission

: S reaffirmed its rule that excess generating capacity should be excluded

. from an eléctric utility's rate base even withoub evidence that plant
construetion wag imprudent, but that depreciation and other operatlng

- costs assoc1ated W1th excess capaclty'may*stlll be reeovered

Ve would like a copy for uge in our UTILITIES LAW REPORTS.

e We thank’ you for your coaperatlon, and will pay any necessary
o chargeS.' T Cenn e :

‘ Very truly yours,'k »
ficommmE CLEARTNG HOUbE, Tigs

MJW

' Dimitra I. Kachiroubas -
Assistant Vice Pre&den’? (e

| DIKif




