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OPINION AND ORDER


BY THE COMMISSION:


[bookmark: _Hlk510174214][bookmark: _Hlk511207982]Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition is the Petition for Clarification, Reconsideration and Amendment (Petition) of Hidden Valley Utility Services, L.P. (HVUS, Company or Petitioner) filed on February 2, 2018, seeking clarification and reconsideration of our Opinion and Order entered on January 18, 2018 (January 2018 Order), relative to the above-captioned proceeding.  On February 12, 2018, the Office of Consumer Advocate (OCA) and Intervenors, Robert J. Kollar and Kellie A. Kuhleman (Intervenors) filed their respective Answers to the Petition.  For the reasons stated below, we shall grant the Petition, in part, deny it, in part, and modify our January 2018 Order consistent with this Opinion and Order.

I. [bookmark: OLE_LINK1][bookmark: OLE_LINK2]History of the Proceeding

		On February 12, 2004, HVUS filed two applications for approval to begin to offer, render, furnish or supply water and wastewater services to the public in Hidden Valley at Docket Nos. A-00210117 and A-00230101 (Applications).  Protests to the Applications were filed.  Thereafter, the parties reached a settlement agreement (2005 Settlement) which addressed issues and protests raised in the Application Proceedings.  By Final Order entered July 15, 2005 (July 2005 Order), the Commission approved the 2005 Settlement and granted the Applications.

		The 2005 Settlement required HVUS to implement changes and improvements to provide adequate, safe and reasonable service and to address long-term problems including brown or rust-colored water, low water pressure, and high levels of unaccounted-for water.  HVUS’s rates were set at the time of the 2005 Settlement and have not been increased since that time.[footnoteRef:2] [2: 		Pursuant to the 2005 Settlement, a residential customer using 5,000 gallons per month would pay $116.55 per quarter for water service and $261.00 per quarter for wastewater service.] 


On October 9, 2014, the OCA filed a Formal Complaint against HVUS, regarding water services, at Docket No. C‑2014-2447138 (Water Complaint).  On October 9, 2014, the OCA also filed a Formal Complaint against the Company, regarding wastewater services, at Docket No. C‑2014-2447169 (Wastewater Complaint).  In the Water Complaint, the OCA averred that the Company failed to provide adequate, safe and reasonable service, regarding water system issues, alleging, inter alia, continuing incidents of dirty, brown and rusty water; lack of proper equipment; the failure to properly maintain water tanks; low water pressure which is alleged to be inadequate for basic household uses, and lack of system maintenance.  The OCA further alleged the existence of financial and managerial problems.

In the Wastewater Complaint, the OCA averred, in part, that the Company failed to provide adequate, safe and reasonable service, and that the system lacks certain equipment.  The OCA further alleged the existence of financial and managerial problems similar to those pertaining to the water system.

On October 29, 2014, HVUS filed Answers to both of the OCA’s Formal Complaints.  In the Answers, the Company denied the claims related to service and financial issues.

On April 9, 2015, counsel filed a notice of entry of appearance on behalf of Hidden Valley Foundation, Inc. (Foundation).  The Foundation has not filed a petition to intervene and is, therefore not a Party in this proceeding.

On June 19, 2015, a Prehearing Order was issued, setting forth various procedural matters and consolidating the Water and Wastewater Complaints.  On June 25, 2015, public input hearings were held at 12:30 p.m. and 7 p.m. at the Hidden Valley Resort in Jefferson Township, Somerset County, Pennsylvania.

By letters dated July 9, 2015, the Intervenors requested permission to intervene in this proceeding, and thereafter, HVUS filed objections to the intervention.  On September 3, 2015, the OCA filed a motion requesting that the public input hearing transcript, pages 62 through 138, and the Joint Petition for Settlement of Separate Water and Wastewater Application Proceedings filed at Docket Nos. A-210117 and A‑230101, both from a prior proceeding (Settlement), be admitted into evidence.  No objection to the motion was filed.  

By Interim Order dated September 8, 2015, the ALJ granted the petition to intervene.  The ALJ also issued an Interim Order dated November 9, 2015, granting the OCA’s motion to admit the public input hearing transcript and the Settlement into evidence.

	The evidentiary hearing convened as scheduled on November 17, 2015.  Counsel appeared on behalf of the OCA and the Company.  Intervenor Kollar appeared pro se, but Intervenor Kuhleman did not attend the evidentiary hearing.[footnoteRef:3] [3: 		At the time of the evidentiary hearing, the Company had failed to comply with the following requirements of the 2005 Settlement: (1) the submission of a report to the Commission and all parties reassessing the need, size and cost of treatment plant to permanently solve the problems caused by iron and manganese; (2) the replacement of 1,500 feet of 3-inch line to the Heights neighborhood and of 1,000 feet of 2-inch line to the Valley View neighborhood in Hidden Valley, which was required to be completed by July 2015; and (3) the holding of semi-annual customer meetings.] 


		By Interim Order dated December 15, 2015, the ALJ admitted various evidence and late-filed exhibits into the record.  The OCA and Intervenor Kollar filed their Main Briefs on January 20, 2016.  On January 21, 2016, HVUS filed its Main Brief.  The OCA and the Company filed reply briefs on February 10, 2016.  Supplemental Briefs containing proposed findings of fact and conclusions of law were filed by HVUS and Intervenor Kollar on April 15, 2016.  On April 25, 2016, the OCA filed objections to the Company’s Supplemental Brief, which the ALJ denied by Interim Order dated May 3, 2016.  The record was closed on June 8, 2016.

		In the Initial Decision issued on September 9, 2016, the ALJ sustained the Water and Wastewater Complaints filed by the OCA and imposed a corrective plan to implement improvements to the water and wastewater systems operated by HVUS.[footnoteRef:4]  The OCA, HVUS, and the Intervenors filed Exceptions on September 29, 2016.  On October 10, 2016, the Intervenors filed Replies to Exceptions, and on October 11, 2016, the OCA and the Company filed Replies to Exceptions. [4: 	 	For a summary of the Initial Decision, see pages 9 to 19 of the January 2018 Order.] 


[bookmark: _Hlk511375285]		In our January 2018 Order, we granted the Exceptions of the OCA, HVUS and the Intervenors, in part, and denied them in part, and adopted the Initial Decision, as modified.  As noted above, the Company filed its Petition on February 2, 2018.  By Order entered February 8, 2018, we granted the Petition, pending further review of, and consideration on, the merits.  On February 12, 2018, the OCA and the Intervenors filed their respective Answers to the Petition.

[bookmark: _Hlk511919694]		On April 11, 2018, the Company filed its first sixty-day status report with the Commission which was required by Ordering Paragraph No. 17 of the January 2018 Order.[footnoteRef:5]  Additionally, on April 18, 2018, HVUS filed the engineer’s reports required by Ordering Paragraph Nos. 6 and 9 and the revised bill form for review required by Ordering Paragraph Nos. 12 and 13 of the January 2018 Order.   [5: 	 	The Company asserts that it initially attempted to file a status report with the Commission, through a filing dated March 19, 2018, but that the wrong docket numbers were listed on the document.] 


II. 
Discussion

A. Legal Standards

Before addressing the Petition, we note that any issue not specifically discussed shall be deemed to have been duly considered and denied without further discussion.  The Commission is not required to consider expressly or at length each contention or argument raised by the parties.  Consolidated Rail Corp. v. Pennsylvania Public Utility Commission, 625 A.2d 741 (Pa. Cmwlth. 1993).

The Code establishes a party’s right to seek relief following the issuance of our final decisions pursuant to Subsections 703(f) and (g), 66 Pa. C.S. § 703(f) and § 703(g), relating to rehearings, as well as the rescission and amendment of orders.  Such requests for relief must be consistent with Section 5.572 of our Regulations, 52 Pa. Code § 5.572, relating to petitions for relief following the issuance of a final decision.

The standards for granting a Petition for Reconsideration were set forth in Duick v. Pennsylvania Gas and Water Company, 56 Pa. P.U.C. 553 (1982):

A Petition for Reconsideration, under the provisions of 66 Pa. C.S. § 703(g), may properly raise any matters designed to convince the Commission that it should exercise its discretion under this code section to rescind or amend a prior order in whole or in part.  In this regard, we agree with the court in the Pennsylvania Railroad Company case, wherein it was stated that “[p]arties . . . cannot be permitted by a second motion to review and reconsider, to raise the same questions which were specifically decided against them . . . .”  What we expect to see raised in such petitions are new and novel arguments, not previously heard, or considerations which appear to have been overlooked by the Commission.  


Duick, 56 Pa. P.U.C. at 559 (quoting Pennsylvania Railroad Co. v. Pennsylvania Public Service Commission, 179 A. 850, 854 (Pa. Super. Ct. 1935)).

		Under the standards of Duick, a petition for reconsideration may properly raise any matter designed to convince this Commission that we should exercise our discretion to amend or rescind a prior Order, in whole or in part.  Such petitions are likely to succeed only when they raise “new and novel arguments” not previously heard or considerations which appear to have been overlooked or not addressed by the Commission.  Duick, 56 Pa. P.U.C. at 559.

B. January 2018 Order

1. Rate Reduction and Usage Allowance

		In our January 2018 Order, we first addressed the OCA’s Exception No. 1 and its request to impose a rate reduction of fifty percent for both water and wastewater service or alternatively a customer usage allowance.  We agreed with the ALJ’s finding that the Company has failed to provide adequate and reasonable service to its water and wastewater customers.  Thus, we determined that HVUS did not comply with Section 1501 of the Code.  However, we declined to impose the OCA’s recommended remedy of a rate reduction.  Additionally, we did not believe that the OCA’s alternate recommendation of a usage allowance was fully supported by the record.  January 2018 Order 23-26.

2. Compliance Deadlines

		Next, we addressed the OCA’s second Exception, which criticized the Initial Decision for not including all of the OCA’s recommendations for ensuring compliance with the deadlines for resolving the Company’s water and wastewater problems.  We also considered HVUS’s second Exception, which contended that the ALJ established an arbitrary and unrealistic one-year deadline for the completion of projects to improve the Company’s system.  Upon review, we denied, in part, and granted, in part, the OCA Exception No. 2, and denied HVUS Exception No. 2.

		Regarding the OCA’s Exception No. 2, we noted our rejection of the OCA’s requested rate relief discussed in the prior section.  Thus, we denied the Exception to the extent that it requested a rate reduction as a deadline compliance measure for the reasons discussed in the disposition above.  However, due to the extended time-period for compliance with the 2005 Settlement and the lack of resolution of the outstanding service problems, we believed there should be some mechanism for ensuring that further compliance deadlines are met.  We explained that any failure to further comply with the deadlines set forth in the January 2018 Order could be indicative of the Company’s lack of competency to operate and of the inability to provide reasonable and adequate service.  Accordingly, we modified the Initial Decision to clarify that upon notice of the Company’s failure to comply with any applicable deadlines the Commission shall initiate a separate proceeding pursuant to 66 Pa. C.S. § 529 (relating to directing a competent utility to operate or acquire a small sewer utility that has jeopardized public safety by failing to provide reasonable and adequate service).  We further discussed our rationale for limiting the enforcement provisions to compliance with the deadlines specified in our Opinion and Order.  January 2018 Order at 29-31. 

		As to HVUS’s second Exception, we explained that the Company’s customers have been suffering from poor water quality and unreasonable service for years.  We emphasized that any subsequent delays in failing to remediate the problems due to the failure to meet compliance deadlines would be unacceptable.  The one-year deadline for implementing the corrective measures established in the engineer’s report sets an objective guideline for compliance.  We explained that, if additional time were deemed critical, the Company could petition the Commission for relief to modify the deadline pursuant to Section 5.572(d) of the Code.   January 2018 Order at 31.

3. Ordering Paragraph Revisions

		In their third Exception, the Intervenors objected to several ordering paragraphs in the Initial Decision as providing unreasonable extensions of time for complying with the 2005 Settlement and failing to provide clear penalties and consequences for future noncompliance by HVUS.  The Intervenors requested several modifications to help establish sufficient enforcement measures.  Likewise, the OCA in its third Exception requested modifications of several ordering paragraphs in the Initial Decision and the addition of other paragraphs to ensure that the water being provided to customers is treated as effectively as possible.[footnoteRef:6] [6: 	 	For a summary of the recommended adjustments to the Initial Decision ordering paragraphs, see pages 31-39 of our January 2018 Order.] 


[bookmark: _Hlk511384444]		We granted the Intervenors’ Exception No. 3, in part, to the extent that it sought a clarification of Ordering Paragraph No. 12 in the Initial Decision which addressed the filing of corrected annual reports.  We explained that the language in the ordering paragraph required the Company to “make all reasonable efforts to timely file correct information in its annual reports” which was potentially ambiguous and inconsistent with the 180‑day timeline for compliance set forth in the ordering paragraph.  Accordingly, we modified the Initial Decision to delete the “reasonable efforts” language so that it is clear that any corrective filings or amendments must be submitted to the Commission within 180 days of entry of this Opinion and Order.  This modification was incorporated in Ordering Paragraph No. 14 of the January 2018 Order.  We denied the remainder of Intervenors Exception No. 3 on the basis that sufficient corrective measures are contained in other portions of our disposition and ordering paragraphs.  January 2018 Order 39-40.

		Upon review of the OCA’s arguments, we found that the requested clarification of several ordering paragraphs and the addition of the new ordering paragraphs to be reasonable and supported by the evidentiary record.  Moreover, we noted the Company’s lack of objections to these modifications.  As such, we granted the OCA’s Exception and modified the Initial Decision.  Specifically, we incorporated the requested modifications in Ordering Paragraph Nos. 6, 9, 20, 22, 23, 24, 25 of the January 2018 Order.[footnoteRef:7] [7: 	 	Our January 2018 Order contains errors in the numbering of the Ordering Paragraphs beginning on page 67.  Ordering Paragraph No. 22 on page 67 should be numbered Ordering Paragraph No. 23 and the remaining paragraph numbers should be corrected accordingly.  We will restate the Ordering Paragraphs in this Opinion and Order to correct this error.] 


4. Additional Hearings

		In its Exception No. 4, the OCA requested enhancements to Ordering Paragraph No. 18 of the Initial Decision which established a procedure for the OCA to investigate the completed rehabilitative measures conducted by the Company or alternatively permitted a referral to the Commission’s Bureau of Technical Utility Services (TUS) for review.  The OCA requested that the Commission clarify that, first, the Company must carry the burden of proving that the service and facilities are no longer inadequate; and, second, the hearing must address the requirements of Section 529 of the Code, 66 Pa. C.S. § 529.  January 2018 Order at 40-42.

		In our disposition, we emphasized our intention to reduce any further delays in the event a subsequent evidentiary hearing becomes necessary to evaluate the propriety of the Commission’s rehabilitative measures.  We found that the OCA’s proposal in its Exception No. 4 would help in this regard.  By requiring the Company to carry the burden of proving that its service and facilities are no longer inadequate and mandating that any subsequent hearing address the requirements of Section 529 of the Code, 66 Pa. C.S. § 529, we found that the timeframe for final resolution of the outstanding issues in this proceeding should be streamlined.  Further, we noted that the Company did not object to the OCA’s proposal.  Thus, we granted OCA Exception No. 4 and modified the Initial Decision to incorporate the modifications.  January 2018 Order at 42.

5. Customer Bills

		Next, we considered the OCA’s Exceptions pertaining to the Ordering Paragraphs of the Initial Decision, which required the Company to modify its billing practices to ensure compliance with all Commission requirements and to provide a copy of the revised bill form to the OCA within ninety days of the final Commission Order in this proceeding.  The OCA argued that the Commission should modify the Ordering Paragraphs to provide a sufficient advance opportunity to review and provide input on the bill revisions.  January 2018 Order at 43.

		We granted the OCA’s Exception No. 5, finding that it would be beneficial to the Company’s customers for the OCA to provide input on the bill revisions.  Moreover, we noted that the Company did not object to this proposal.   To facilitate the OCA’s input and review, we directed HVUS to seek input from the OCA about its draft customer bills within sixty days from the date of entry of January 2018 Order.  Id.

6. Utility Bills

		Ordering Paragraph No. 13 of the Initial Decision required HVUS to pay all electric and telephone bills in a timely manner to ensure adequate and reasonable service to its customers.  In our January 2018 Order, we addressed the OCA’s Exception No. 6, which argued that the ALJ failed to include important oversight mechanisms in Ordering Paragraph No. 13 to ensure compliance with the payment obligations.  January 2018 Order at 44.  

[bookmark: _Hlk502676120]		Regarding the payment of electric bills, the OCA recommended that the Company be required to execute appropriate authorization forms permitting its electric provider, Pennsylvania Electric Company (Penelec), to continue providing monthly billing and payment information for all HVUS accounts to the OCA until June 10, 2018.  The OCA argued, in part, that having monthly payment information will allow the OCA to timely respond to late payments before they escalate to termination notices and put the utility’s ability to provide continuous water and wastewater service in jeopardy.  The OCA also asserted that its requested relief imposes a minor burden on HVUS, requiring the Company to simply execute written authorization for Penelec to release its account information to the OCA.  Moreover, the OCA noted, the submission of account information for monitoring provides a reciprocal benefit to Penelec by encouraging timely payment by the Company.  January 2018 Order at 44.

		Regarding the payment of telephone bills, the OCA requested that its recommendation of an annual update on telephone service be adopted.  Specifically, the OCA requested that copies of the Company’s bills for telephone service be provided to ensure that HVUS will maintain phone service at the numbers listed on the bills, so customers are able to reliably contact the Company.  Id. 

		In our disposition, we agreed that timely payment of the Company’s electric and telephone bills is critical to ensuring adequate and reasonable service to its customers.  We found that the OCA’s proposed mechanism for monitoring payment of the electric and telephone bills involves a minimal burden on HVUS and appeared to be an appropriate modification to the Initial Decision.  Noting the lack of objection by the Company to this modification we found it to be reasonable and supported by the evidentiary record.  Thus, we granted OCA Exception No. 6.

7. Customer Meetings

		Moving to the requirement of scheduling semi-annual customer meetings, we addressed the OCA’s Exception No. 7, which requested clarification to add specific dates to ensure that the meetings are well-attended and useful to both the Company and its customers.  Additionally, the OCA requested that the Company be required to confer with the Foundation, which is the Hidden Valley homeowner’s association, regarding dates that may result in higher attendance and increased communications with the customers.  January 2018 Order at 45-46.

		We also addressed the Company’s Exception No. 1 which requested modification of the customer meeting provision in Ordering Paragraph No. 3 to explicitly state that the semi-annual meetings should be held only until the line replacement work referenced in Ordering Paragraph No. 3 is completed.[footnoteRef:8]  Alternatively, the Company asserted that the Commission should require semi-annual customer meetings until HVUS completes the projects necessary to comply with the Commission’s final Order in this proceeding.  January 2018 Order at 46. [8: 		Ordering Paragraph No. 3(a) of the Initial Decision provided that HVUS shall replace 1,500 feet of three-inch line to the Heights neighborhood and 1,000 feet of two-inch line to the Valley View neighborhood in Hidden Valley.] 


		We granted the OCA’s Exception No. 7 finding that the requested modifications would help ensure appropriate customer involvement.  Additionally, we agreed with the Company that the mandatory customer meetings need not be held in perpetuity.  Rather, we determined that the meetings could be concluded upon the filing of a status report by the Company and its engineer, and a report from the OCA and TUS evidencing completion of all the requirements and the closing of the proceeding.  Although we encouraged the Company to continue to provide contact opportunities and public meetings by which customers could receive information and provide input to the Company about its services, we declined to mandate these meetings after final resolution of the issues in this proceeding.  Accordingly, we granted HVUS Exception No. 1, in part.[footnoteRef:9]  January 2018 Order at 48. [9: 		However, we denied HVUS Exception No. 1 to the extent that it attempted to limit the topics of the public meetings to the line replacement work to be completed.] 


8. Wastewater Violations

		Next, we addressed the Company’s objection to the ALJ’s finding that HVUS failed to provide adequate wastewater service in violation of Section 1501 of the Code.  Upon review, we found that the ALJ’s findings and conclusions regarding the wastewater violations were well reasoned and amply supported by the evidentiary record.  Accordingly, we denied HVUS Exception No. 3.  January 2018 Order at 49-50.

9. Civil Penalties

[bookmark: _Hlk511398922]		We also addressed the Intervenors’ Exception No. 1, which argued that the Commission should have imposed civil penalties on the Company after concluding that HVUS failed to comply with the 2005 Settlement.  In rejecting the Intervenors’ arguments, we explained that the Commission was not required to impose a civil penalty for failure to comply with the 2005 Settlement.  Rather, the imposition of a civil penalty for violating the Code or a Commission Regulation or Order is a discretionary exercise.[footnoteRef:10]  January 2018 Order at 52. [10: 		We also held that the Commission’s discretion is informed by our enabling legislation under 66 Pa. Code § 3301, our policy statement under 52 Pa. Code § 69.1201, and long-standing case law that not only reflects our regulatory policy but also affirms our statutory discretion.  Pa. PUC v. HIKO Energy, LLC, Docket Nos. P-2015-2519419 and C-2014-2431410 (Order entered January 28, 2016) at 22.] 


		Next, we indicated our agreement with the ALJ’s decision not to impose civil penalties in this proceeding.  However, we found that the ALJ should have considered the ten factors pursuant to our policy statement in considering whether a civil penalty should be applied in this case and conducted an evaluation of the factors set forth in 52 Pa. Code § 69.1201(c).  Upon consideration of all the factors, we noted that some of the Company’s actions merited or supported a civil penalty, but that we declined to issue or impose a civil penalty at this time.  January 2018 Order at 52-56.  

10. Receivership

		Finally, we addressed the Intervenors’ Exception No. 2 pertaining to the ALJ’s failure to find that the Company was insolvent and lacked managerial and financial fitness.  The Intervenors also argued that the evidence already supported an immediate Commission Order directing acquisition of HVUS by a viable utility pursuant to 66 Pa. C.S. § 529(a).  January 2018 Order at 56-59. 

		We agreed with the ALJ that the record evidence did not support a finding that the Company should be placed in receivership.  Although such a remedy could be considered in the context of a Section 529 proceeding should one be deemed necessary in the future, we explained that such a finding would be inappropriate under the present procedural posture of this case.  Instituting a Section 529 proceeding would, in part, require notice to the appropriate parties and the holding of an evidentiary hearing to consider statutory factors before the Commission can order a capable public utility to acquire HVUS.  66 Pa. C.S. §§ 529(c) and (h).  Accordingly, we denied the Intervenors’ Exception No. 2.

C. Petition and Answers

		In its Petition, HVUS raises three objections to separate ordering paragraphs contained in our January 2018 Order.  First, the Company believes that Ordering Paragraph No. 8, pertaining to the deadline for compliance with the engineer’s report, is confusing and should be clarified.  Second, HVUS argues that the requirement to submit an authorization to Penelec to release monthly bills and payment information, as set forth in Ordering Paragraph No. 15, should be eliminated.  Third, the Petitioner asserts that the Commission should reconsider the investigation requirement in Ordering Paragraph No. 20 by tasking TUS with any subsequent investigation rather than the OSA.

		Regarding its first argument, the Company proffers that the deadline for compliance in Ordering Paragraph No. 8, as follows, is subject to two interpretations:

8.	That Hidden Valley Utility Services, L.P., shall comply with all recommendations from the engineer in order to correct any identified deficiencies including a remedy to eliminate the rust or brown-colored water provided to customers in order to ensure that customers shall receive adequate service from the improved water facilities, and to reassess the need, size and cost of treatment plant to permanently solve the problems caused by iron and manganese, within one (1) year from the date of the engineer’s report.


According to HVUS, one interpretation is that the Company will implement the recommendations contained in the engineer’s report within one year of the date of the report.  Additionally, under this first interpretation, the Company will reassess the need, size and cost of a treatment plant within one year from the date of the engineer’s report.  A second interpretation, the Petitioner asserts, limits the application of the one-year deadline to only the treatment plant reassessment.  Petition at 3. 

		Although the Company reads Ordering Paragraph No. 8 consistent with the first interpretation – that HVUS is required to implement both the recommendations and reassess the need, size and cost of the treatment plant within one year – the Company believes the directive should be clarified.  Moreover, HVUS asserts that it has already taken many of the steps that would be outlined in any engineering report and that the one-year deadline would be moot.  Petition at 3.

		In its Answer, the OCA submits that it has no objection to the Company’s request to clarify the deadline for compliance with the engineer’s recommendation to address inadequate water service.  The OCA interprets the one-year deadline for compliance in Ordering Paragraph No. 8 as applying to both the corrective recommendations for the water service and the reassessment of the treatment plant.  Additionally, the OCA argues that the Company’s alternate interpretation is inconsistent with our disposition in the January 2018 Order in which we rejected HVUS’s exception to the one-year deadline for the completion of the projects to improve the Company’s system.  OCA Answer at 4-5 (citing January 2018 Order at 31).  

		The OCA suggests that, if the Commission intends to amend this ordering paragraph, the clarification should be limited to and consistent with the disposition of the January 2018 Order.  As such, the OCA recommends the following clarification:

8.	That, within one (1) year from the date of the engineer’s report, Hidden Valley Utility Services, L.P., shall comply with all recommendations from the engineer in order (1) to correct any identified deficiencies including a remedy to eliminate the rust or brown-colored water provided to customers in order to ensure that customers shall receive adequate service from the improved water facilities, and (2) to reassess the need, size and cost of treatment plant to permanently solve the problems caused by iron and manganese, within one (1) year from the date of the engineer’s report.


OCA Answer at 5.

		The Intervenors argue that the wording of Ordering Paragraph No. 8 is clear and not subject to an alternative interpretation.  Accordingly, the Intervenors submit that no clarification is necessary.  Intervenors Answer at 2.

		In its second argument, HVUS contends that it should not be required to provide an authorization to Penelec to release monthly bills and payment information for monitoring.  The Company argues that this issue was resolved in another proceeding and is now moot.  HVUS submits that the OCA had filed an emergency petition on June 4, 2014, at Docket No. P-2014-2424858 (Emergency Petition), averring that late paid bills for electric service jeopardized the Company’s ability to provide adequate service.  According to the Company, the Parties settled the matter by agreement filed on September 26, 2014, with provisions mirroring Ordering Paragraph No. 15, which required continued monitoring by the OCA and an authorization to Penelec to provide billing information.  HVUS states that in August of 2016, the Company proved authorization to Penelec to provide another year of billing information to the OCA.  The Petitioner asserts that, based on the prior settlement agreement and the extended monitoring, the OCA opted to cease the Emergency Petition proceeding by filing a Petition for Leave to Withdraw, which ALJ Katrina Dunderdale granted on March 1, 2017.  Petition at 4-5.  

		The Company reiterates that the issue of payments of electric bills was litigated and settled, pointing to the OCA’s withdraw of its case after two years of monitoring.  Additionally, HVUS argues that it would be unfair and violative of the Company’s due process rights to reimpose a penalty for alleged violations that were resolved in a separate matter.  Thus, the Company requests the deletion of Ordering Paragraph No. 15.  Id. at 5.

		In its Answer, the OCA first argues that the Company has misrepresented the resolution reached in the Emergency Petition proceeding.  The OCA asserts that it agreed to withdraw its Emergency Petition pursuant to various conditions in the emergency proceeding, including the ALJ’s direction to HVUS to extend the release of billing and payment information until the Commission entered an Order in this proceeding.  The purpose of the extension, the OCA contends, was to prevent a gap in reporting so that HVUS’s timely compliance with its bill paying obligations could be monitored continuously.  According to the OCA, both the OCA and HVUS had asked the ALJ to keep the record open in the Emergency Petition proceeding until an Order was entered in this proceeding but that the ALJ declined the request.  The OCA submits that the resolution of the Emergency Petition proceeding did not resolve the underlying concerns forming both the basis of the emergency proceeding and one of the grounds for this Complaint proceeding.  Indeed, the OCA avers, the concerns – about the Company’s failure to timely pay its electric bills for accounts used in providing its water and wastewater service and the possible interruption of that service due to termination of electric service for nonpayment – continue in this proceeding.  Thus, the OCA asserts that the remedy of requiring HVUS to authorize Penelec to release its billing and payment information was not resolved in the Emergency Petition proceeding.  OCA Answer at 6‑7.

		Additionally, the OCA rejects the Company’s argument that the remedy of releasing the billing and payment information would be unfair and unreasonable.  The OCA explains that it requested this remedy in its Exceptions to the Initial Decision when the ALJ directed HVUS to timely pay its electric and telephone bills but did not address the recommendation of the release authorization for Penelec.  According to the OCA, the Company did not file a Reply to the Exception and the Commission granted the Exception.  Thus, the Company has now waived its objection.  There being no new or novel argument not previously considered, the OCA continues, the Company’s request to rescind the directive to authorize a release for Penelec to continue providing billing and payment information should be denied.  Id. at 8.  

		In their Answer, the Intervenors argue that the provisions in Ordering Paragraph No. 15 are appropriate considering the financial management concerns of HVUS raised in this proceeding.  The Intervenors believe that the requirements are not unreasonable or burdensome and that the Company’s request to eliminate the ordering paragraph should be denied.  Intervenors Answer at 3.  

		In its third argument, the Company proffers that Ordering Paragraph No. 20 inappropriately authorizes the OCA to investigate the quality of service following HVUS’s final status report.  According to HVUS, it is highly irregular and inappropriate for a party in a litigated proceeding with an alleged bias against the utility to be given authority to investigate that utility.  The Company submits that if the Commission deems it necessary to order an investigation after the March 2019 deadline that TUS be tasked with the investigation, which the Company believes would be independent and fair.  Petition at 5-6.

		The OCA responds that Ordering Paragraph No. 20, which was approved by the Commission, was substantially similar to an ordering paragraph contained in the Initial Decision.  OCA Answer at 9 (citing I.D. at 42, ¶ 18).  The OCA notes that the Company failed to file an Exception regarding this ordering paragraph and to have the Commission consider this issue.  Thus, the OCA asserts, the Company’s request to eliminate this provision in the context of this Petition is untimely and improper.  OCA Answer at 9.  

		Additionally, the OCA objects to the Company’s attacks on the OCA’s motives in this proceeding and cites to the evidentiary record establishing the failure of HVUS to remediate quality and service issues dating to 2005.  OCA Answer at 10 (citing January 2018 Order at 4-6; I.D. at 6-12).  Also, the OCA does not interpret Ordering Paragraph No. 20 as requiring the OCA to conduct an enforcement investigation.  Rather, the provision permits the OCA to investigate the service issue through discovery and site inspections.  	However, the OCA indicates that it has no objection to the Commission clarifying the OCA’s role and requiring TUS to investigate the quality of the services following the issuance of HVUS’s final report.  If the Commission chooses to modify the provision, the OCA requests that the Commission make clear that the OCA retains its right to undertake discovery and obtain an evidentiary hearing if the quality and service problems persist.  OCA Answer at 10.	

		The OCA submits a revised Ordering Paragraph No. 20 to address the proposed clarification as follows:

20.	That on or before March 31, 2019, or within sixty (60) days after receipt of a written report of all completed rehabilitative measures from Hidden Valley Utility Services, L.P. and its engineer, the Bureau of Technical Utility Services Office of Consumer Advocate shall investigate the quality of the water and as well as of the water and wastewater services being received by Hidden Valley Utility Services, L.P.’s customers or request that this matter be referred to the Bureau of Technical Utility Services.  Notwithstanding the investigation by the Bureau of Technical Utility Services, the Office of Consumer Advocate may conduct discovery and site visits.  If the recommended repairs, modifications, rehabilitative and maintenance procedures have not been accomplished within the time frame structured herein, or if the water quality or water and wastewater service as reported by the Office of Consumer Advocate or the Bureau of Technical Utility Services is not adequate and reasonable, an evidentiary hearing shall forthwith be scheduled by the Office of Administrative Law Judge for purposes of addressing one or more of the following issues:  the adequacy of the water system, the adequacy of the wastewater system, the quality of the water, the appropriateness of penalties to be imposed against Hidden Valley Utility Services, L.P., the appropriateness of ratepayer refunds, and any other issue relative to these ordering paragraphs.  The burden of proof in the evidentiary hearing as to these issues shall be upon Hidden Valley Utility Services, L.P.  The Commission shall retain jurisdiction for that purpose.


OCA Answer at 11.  

		In their Answer, the Intervenors argue that the requirements of Ordering Paragraph No. 20 are necessary and that either the OCA or TUS should have the authority to verify compliance.  The Intervenors also object to the Company’s apparent disparaging comments about the OCA and emphasize that the OCA has acted in good faith in representing the interest of the HVUS customers.  Intervenors Answer at 4.

D. Disposition

		Upon review of the Company’s first argument pertaining to the deadline for compliance with the engineer’s recommendations, we disagree with the Company’s alternate interpretation, which limits application of the one-year deadline to only the treatment plant reassessment.  Rather, we agree with the OCA that such an alternate interpretation is inconsistent with our discussion in the January 2018 Order.  In our prior determination, we held that “[a]ny subsequent delays in failing to remediate the problems due to the failure to meet compliance deadlines would be unacceptable.  The one-year deadline for implementing the corrective measures established in the engineer’s report sets an objective guideline for compliance.”  January 2018 Order at 31.  Thus, we do not believe that the Petition has offered a new or novel argument or identified considerations which appear to have been overlooked by the Commission.  Nonetheless, in the interest of avoiding any possible confusion, and because we are modifying other portions of the prior Order as discussed below, we shall revise the provision to incorporate the adjustments suggested by the OCA.  

Regarding the Company’s second argument objecting to the continued monitoring of electric service bills and payments, we shall deny the Petitioner’s request to eliminate the monitoring provision.  We note the Commission’s prior holdings that, in the interest of judicial economy, the Commission will not grant exceptions or reconsideration when the party failed to raise an argument earlier in the proceeding.  See, e.g., Hess v. Pa. PUC, 107 A.3d 246, 265-266 (Pa. Cmwlth. 2014); Pa. PUC v. York Cab, Inc., Docket No. C-2010-2212946 (Order entered April 18, 2013), at 5; Generic Investigation Regarding Transportation Assessments, Docket No. I-2008-2022003 (Order entered August 26, 2008), at 8.  

During the Exception stage, the Company did not object to the language proposed by the OCA, which ultimately was incorporated into Ordering Paragraph No. 15.  Accordingly, we shall, on the basis of judicial economy, decline to consider the Company’s arguments to eliminate the monitoring provisions set forth in Ordering Paragraph No. 15.  

Even if we were to consider the Company’s arguments on the basis that it is a new argument pursuant to Duick, the position of HVUS as to this issue appears to be without merit.  The OCA’s withdraw of the Emergency Petition proceeding did not eliminate the concerns of electric service termination and the potential health and safety danger of water and wastewater service disruption to the customers of HVUS.  Indeed, the record evidence supported the monitoring provisions established in Ordering Paragraph No. 15.  For example, Ashley E. Everette, in her surrebuttal testimony on behalf of the OCA, testified that: “HVUS’s authorization for Penelec to provide payment information ends on June 10, 2016.  Given the risk to health and safety that termination of electric service presents, HVUS should execute appropriate authorization forms which permit [Penelec] to continue providing monthly billing and payment information for all HVUS accounts . . . .”  OCA Statement 1S at 10-11.  Accordingly, we shall deny the Petition as to this issue.

Regarding the third argument pertaining to an investigation following HVUS’s final status report, we shall grant the Petition as to this issue.  Although the Company failed to raise an objection about this provision during the Exception stage, it appears that the Commission overlooked the potential issue of giving a party litigant, such as the OCA, an investigatory role after the submission of the final status report.  On review, we believe that upon filing of the final status report the examination of the repairs, modifications, and rehabilitative and maintenance procedures, as well as the water quality status, should rest with TUS.  Moreover, we find that if TUS determines and reports that the remedial measures are inadequate or unreasonable, the matter should be referred to the Office of Administrative Law Judge for further evidentiary hearings.  As such we shall revise the ordering to paragraph to delete the references to the OCA in Ordering Paragraph No. 20 pertaining to investigation and reporting.  

Although the OCA does not object to TUS’s investigatory role over the completed rehabilitative measures, the OCA requests clarification that it retains the right to conduct discovery and site visits.  It is unclear what types of discovery the OCA is contemplating at this late stage of the proceeding.  Given the extensive reporting obligations set forth in the January 2018 Order, we decline to add the clarifications requested by the OCA.  However, we note that there is nothing preventing the OCA from requesting site visits or informally seeking further documentation from the Company relative to the completed rehabilitative matters.  The OCA retains its right to petition for further relief pursuant to our Regulations should it deem the responses of the Company to be unsatisfactory.  Moreover, the OCA retains the right to fully participate in any subsequently scheduled evidentiary hearing as to the adequacy of the rehabilitative measures.[footnoteRef:11] [11: 	 	However, we shall add the clause “or water and wastewater service” to Ordering Paragraph No. 20 as requested by the OCA because this language is consistent with our disposition in the January 2018 Order.  ] 

		
III. Conclusion

Based on the foregoing discussion, we shall grant the Petition, in part, deny it, in part, and modify the January 2018 Order, consistent with this Opinion and Order; THEREFORE,

IT IS ORDERED:

1. [bookmark: _Hlk502656339]That the Petition for Clarification, Reconsideration and Amendment of Hidden Valley Utility Services, L.P. filed on February 2, 2018, is granted, in part, and denied in part, consistent with this Opinion and Order.

2. That, beginning with Ordering Paragraph No. 5 set forth in the Opinion and Order entered on January 18, 2018, the Ordering Paragraphs of the Opinion and Order entered on January 18, 2018, are restated and/or modified below, consistent with this Opinion and Order:


5.	That Hidden Valley Utility Services, L.P. shall comply with the unresolved issues of the 2005 Settlement Agreement which was approved by the Commission Order entered on July 15, 2005 at Docket Nos. A-00210117 and A‑00230101, as follows:

a. Hidden Valley Utility Services, L.P., shall replace 1,500 feet of 3‑inch line to the “Heights” neighborhood, as well as 1,000 feet of 2‑inch line to the “Valley View” neighborhood in Hidden Valley, which was required to be completed by July 2015, on or before June 30, 2018.

b. Hidden Valley Utility Services, L.P., shall, in coordination with the Hidden Valley Foundation, Inc., schedule and conduct semi-annual customer meetings, to be held at least every six months, with the first meeting to be held on or before June 30, 2018.  The customer meetings shall continue until the completion of the requirements under Ordering Paragraph No. 28.

		6.	That Hidden Valley Utility Services, L.P., shall obtain and file with the Commission a written report from an independent or third-party Pennsylvania licensed water and wastewater engineer concerning the adequacy of its water distribution system and water source; and said report shall contain recommendations and a cost analysis to correct any found deficiencies including a remedy to eliminate the rust or brown-colored water provided to customers in order to ensure that customers shall receive adequate service from the improved water facilities, and with said report, to include an evaluation and proposed remedy to reassess the need, size and cost of the treatment plant to permanently solve the problems caused by iron and manganese, as well as alternative sources of water supply such as the Quemahoning River, within ninety (90) days from the date of entry of this Opinion and Order in this proceeding.  In addition to estimating costs, the study will include an implementation schedule for completion of the design, repairs or improvements, obtaining permits, obtaining bids, awarding contracts, and completion of construction/start of operation.  Additionally, the engineering report will include a schedule to replace and/or test customer meters in accordance with Section 65.8(b) that results in compliance by April 30, 2019.  Hidden Valley Utility Services, L.P., will implement the replacement and testing schedule.

7.	That Hidden Valley Utility Services, L.P., shall provide a copy of the engineer’s report and any amendments or supplements thereto, to the Office of Consumer Advocate and to the Commission’s Bureau of Technical Utility Services, in writing, not later than fourteen (14) days from the date of the expert report and each amendment or supplement thereto.

8.	That, within one (1) year form the date of the engineer’s report, Hidden Valley Utility Services, L.P., shall comply with all recommendations from the engineer in order (1) to correct any identified deficiencies including a remedy to eliminate the rust or brown-colored water provided to customers in order to ensure that customers shall receive adequate service from the improved water facilities, and (2) to reassess the need, size and cost of treatment plant to permanently solve the problems caused by iron and manganese.  

		9.	That Hidden Valley Utility Services, L.P., shall obtain and file with the Commission a written report from an independent or third-party Pennsylvania licensed water and wastewater engineer concerning the adequacy of its wastewater system; and the report shall contain recommendations and a cost analysis to identify whether or not the pumping stations are equipped and operating properly, whether an adequate and appropriate type and number of pumps and alarms are being utilized and maintained in operating conditions, and identify any deficiencies, repairs, maintenance, replacements or improvements and recommendations to ensure that reasonable and adequate wastewater services are being provided to its customers.  The engineer shall inspect all wastewater facilities, tanks and equipment and prepare a report of its findings.  The report shall confirm that the wastewater treatment plant and equipment is installed, properly maintained and operable.  If this is not the case, then the engineer shall include a schedule for making all repairs, replacements and/or maintenance and to correct any found deficiencies recommend any maintenance or improvements in the report.  The report shall include a survey of the lagoon at Treatment Plant No. 2 to estimate the current capacity and provide a timeframe for removal of sediment.  The report shall also confirm the draining, inspection, repair, and repainting of Tank 1 (side 1).  The report shall also include an evaluation and proposed remedy to ensure that Hidden Valley Utility Services, L.P., is providing adequate and reasonable wastewater services to its customers.  Hidden Valley Utility Services, L.P., shall obtain said report within ninety (90) days from the date of entry of this Opinion and Order.

10. That Hidden Valley Utility Services, L.P., shall provide a copy of the engineer’s report regarding wastewater services and any amendments or supplements thereto, to the Office of Consumer Advocate and to the Commission’s Bureau of Technical Utility Services, in writing, not later than fourteen (14) days from the date of the expert report and each amendment or supplement thereto.

		11.	That Hidden Valley Utility Services, L.P., shall comply with all recommendations from the engineer with regard to wastewater services in order to ensure that customers shall receive adequate and reasonable wastewater service, on or before January 31, 2019.

[bookmark: _Hlk502673904][bookmark: _Hlk502674374]12.	That Hidden Valley Utility Services, L.P., shall modify its billing practices to ensure that all customer bills are fully compliant with all Commission rules, regulations and orders, within ninety (90) days of the date of entry of this Opinion and Order.  Hidden Valley Utility Services, L.P., shall seek input from the Office of Consumer Advocate pertaining to the modification of its billing practices within sixty (60) days of the date of entry of this Opinion and Order.

13.	That a copy of the revised bill form shall be submitted to the Commission within ninety (90) days of the date of entry of this Opinion and Order for review by the Commission’s Bureaus of Consumer Services and Technical Utility Services for compliance.

14.	That Hidden Valley Utility Services, L.P., shall file correct information in its annual reports to the Commission and shall amend any prior reports that contain inaccurate or incorrect information within 180 days of the date of the final Commission Order entered in this proceeding.  Any requests for extensions to file any such reports or amendments or modifications of said reports shall be filed with the Commission in writing, with a copy to be provided to the Office of Consumer Advocate at the time of filing.

15.	That Hidden Valley Utility Services, L.P., shall pay all electric and telephone bills in a timely manner to ensure adequate and reasonable service to its customers.  Additionally, Hidden Valley Utility Services, L.P., shall execute appropriate authorization forms permitting its electric provider, Pennsylvania Electric Company, to continue providing monthly billing and payment information for all Hidden Valley Utility Services, L.P., accounts to the Office of Consumer Advocate until the requirements under Ordering Paragraph No. 28 are satisfied.  Hidden Valley Utility Services, L.P., shall also provide an annual update of telephone service numbers which includes copies of bills for telephone service so that customers are able to reliably contact Hidden Valley Utility Services, L.P. 

16.	That consistent with the terms of this Opinion and Order, Hidden Valley Utility Services, L.P., shall comply in all other respects with its tariff filed with the Commission, as well as all laws, rules, regulations and orders of the Commission, as they relate to providing adequate and reasonable water and wastewater services to its customers.  Any modifications in the practices of Hidden Valley Utility Services, L.P., in order to comply with this provision shall be implemented within ninety days of entry of this Opinion and Order.

		17.	That Hidden Valley Utility Services, L.P., shall file detailed status reports with the Commission every sixty days and provide copies to the Office of Consumer Advocate and to the Commission’s Bureau of Technical Utility Services, in writing, at the time of filing, with regard to the compliance and progress as set forth in this decision and order and identifying any matters not fully completed and the reasons therefore, with the first progress report to be filed not later than sixty (60) days from the date of entry of this Opinion and Order.

18.	That Hidden Valley Utility Services, L.P., shall cease and desist from further violations of the Public Utility Code or any of the Orders, Rules or Regulations of this Commission.

19.	That on or before January 31, 2019, or as soon as all repairs, modifications and improvements have been made, as ordered herein, Hidden Valley Utility Services, L.P., shall file a final detailed status report with the Secretary of the Commission, along with a verification from its engineer outlining the details of what has and has not been completed, and provide copies to the Office of Consumer Advocate and to the Commission’s Bureau of Technical Utility Services, in writing, at the time of filing, identifying in detail the extent of compliance and any incomplete matters as ordered herein.  If any matters ordered herein have not been completed, Hidden Valley Utility Services, L.P., and its engineer shall state in said report, in detail, the reasons for the same.  

20.	That on or before March 31, 2019, or within sixty (60) days after receipt of a written report of all completed rehabilitative measures from Hidden Valley Utility Services, L.P. and its engineer, the Bureau of Technical Utility Services shall investigate the quality of the water as well as of the water and wastewater services being received by Hidden Valley Utility Services, L.P.’s customers.  If the recommended repairs, modifications, rehabilitative and maintenance procedures have not been accomplished within the time frame structured herein, or if the water quality or water and wastewater service as reported by the Bureau of Technical Utility Services is not adequate and reasonable, an evidentiary hearing shall forthwith be scheduled by the Office of Administrative Law Judge for purposes of addressing one or more of the following issues:  the adequacy of the water system, the adequacy of the wastewater system, the quality of the water, the appropriateness of penalties to be imposed against Hidden Valley Utility Services, L.P., the appropriateness of ratepayer refunds, and any other issue relative to these ordering paragraphs.  The burden of proof in the evidentiary hearing as to these issues shall be upon Hidden Valley Utility Services, L.P.  The Commission shall retain jurisdiction for that purpose.

21.	That in the event an evidentiary hearing is required under Ordering Paragraph No. 20, the Commission shall initiate a separate proceeding pursuant to 66 Pa. C.S. § 529 (relating to directing a competent utility to operate or acquire a small sewer utility that has jeopardized public safety by failing to provide reasonable and adequate service).  To the extent possible, the separate proceeding pursuant to 66 Pa. C.S. § 529 shall be a bifurcated proceeding with the hearing required under Ordering Paragraph No. 20.

[bookmark: _Hlk502663684]		22.	That Hidden Valley Utility Services, L.P., shall take and record a pressure survey in compliance with 52 Pa. Code § 65.6(d) before the end of 2018 and at least once per year going forward.  If the pressure surveys show that customers are receiving inadequate water pressure, Hidden Valley Utility Services, L.P., shall install booster pumping stations to provide water at adequate water pressures to the affected customers.

		23.	That until a permanent solution to the iron and manganese problem is in place, Hidden Valley Utility Services, L.P., shall have a spare pump and motor available for Well No. 1 within seventy-two (72) hours of the primary pump and motor becoming inoperable.

		24.	That after the engineering report is submitted, pursuant to Ordering Paragraph No. 6, if the chosen means to address iron and manganese is treatment of water from Well No. 1 and Well No. 2, Hidden Valley Utility Services, L.P., shall install instrumentation to control the on/off cycle of Well No. 2.

		25.	That Hidden Valley Utility Services, L.P., shall maintain an operable, installed second high lift pump.

		26.	That in the event Hidden Valley Utility Services, L.P., fails to comply with any of the time deadlines directed in these Ordering Paragraphs, the Office of Consumer Advocate shall notify the Secretary of the Commission and the Director of the Commission’s Bureau of Investigation and Enforcement within thirty days of the missed deadline.

		27.	That in the event a Notice as set forth in Ordering Paragraph No. 26 is received by the Commission, a separate proceeding shall be initiated pursuant to 66 Pa. C.S. § 529 (relating to directing a competent utility to operate or acquire a small sewer utility that has jeopardized public safety by failing to provide reasonable and adequate service).

28.	That upon completion of the terms set forth in this decision and order, and the filing of a status report by Hidden Valley Utility Services, L.P., and its engineer, and a report from Office of Consumer Advocate or the Commission’s Bureau of Technical Utility Services, evidencing that all the requirements set forth herein have been completed, the proceeding docketed at C-2014-2447138 and C-2014-2447169 shall be marked closed.

3.  That in all other respects, the Opinion and Order entered on January 18, 2018, in the above-captioned proceeding shall remain in full force and effect.

[image: ]BY THE COMMISSION,




Rosemary Chiavetta
Secretary

(SEAL)

ORDER ADOPTED: May 3, 2018

[bookmark: _GoBack]ORDER ENTERED:  May 3, 2018
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