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OPINION AND ORDER

BY THE COMMISSION:
Before the Commission for consideration is the Initial Decision Granting Preliminary Objections (I.D.) of Administrative Law Judge (ALJ) Steven K. Haas issued February 1, 2018, in the above-captioned proceeding.  No Exceptions were filed to the I.D.  However, under the provisions of Section 332(h) of the Public Utility Code, 66 Pa. C.S. §332(h) (Code), two or more Commissioners requested review.
This matter is a Formal Complaint (Complaint) filed by JYF Partners (JYF or Complainant) against PECO Energy Company (PECO or Company).  The Complaint alleges, inter alia, that PECO transferred an account for a rental property (subject property) owned by JYF from the tenant to an account in care of JYF after PECO discovered foreign wiring, i.e., “foreign load,” at the subject property.  For relief, JYF requested that the Commission direct PECO to recalculate the bill and transfer the amount attributable to the tenant back to the tenant.  See I.D. at 1.

No evidentiary hearings were held in this case.  Rather, PECO filed an Answer, New Matter, and Preliminary Objections to the Complaint, requesting that the Complaint be dismissed based on legal insufficiency.  On consideration of the Preliminary Objections of PECO, the ALJ recommended that the objections be sustained and that the Complaint be dismissed.  The ALJ concluded, inter alia, that PECO complied with relevant statutes, Commission Regulations and Orders pertaining to foreign load when it transferred the account for the subject property from the tenant to JYF, as property owner, and that, under the factual allegations in the matter, a hearing would be a fruitless exercise.  I.D. at 1, 9, citing, inter alia Lightsey v. PECO Energy Company, Docket No. F-2014-2412353 (Order entered June 14, 2014).

On review, we find that the factual allegations in this Complaint raise a legal question.  The legal question at issue is whether a single-family home with a detached structure (e.g., garage, shed, etc.), is a “residential building . . . which contains one or more dwelling units, not individually metered” within the meaning and intent of Section 1521 and Section 1529.1 of the Code.  66 Pa. C.S. §§ 1521, 1529.1.
Based on the legal question raised by the factual allegations in this matter, we find it appropriate to remand this proceeding to the Office of Administrative Law Judge for evidentiary hearings as may be necessary and for fact finding consistent with the discussion in this Opinion and Order and the issuance of an Initial Decision Upon Remand.
Background
On September 25, 2017, JYF filed its Complaint against PECO.  The Complaint alleged that PECO placed an unpaid balance from a tenant’s account onto its account following the discovery of a foreign load condition at the subject property.  For relief, JYF requested that the Commission direct PECO to recalculate the bill and transfer the amount attributable to the tenant back to the tenant.  I.D. at 1.
We reprint the factual allegations set forth by JYF in the Complaint as taken from a September 10, 2017 letter filed with the Commission’s Secretary Bureau, September 25, 2017, and treated as a formal complaint:
This property was a tenant occupied single family dwelling with a shed on the property that has a light. The house was being leased to a tenant and we use the shed for storage. When it was brought to our attention that both structures were on the same electric service we scheduled to have an electrician come out and separate the two.  We generously reimbursed the tenant $500 in cash for the electric that may have been used at the shed to run the light.  Please note that the tenant had not paid the rent for several months and we filed a judgment and eventually had them evicted.  The tenant also did not pay the water service and the water service was shut off for the property (by the water company for non-payment).  After reimbursing the tenant $500.00 for the electric to run the light fixture at the shed, they contacted PECO and had all the electric turned back into our name with the huge balance they had incurred.  We have since been getting a separate bill for the shed and are able to see the amount of electric that is actually used for that specific building.  PECO now will not recalculate the bill and bill the

customer (tenant) for their share of the bill and are requesting the full payment from us.
See Complaint at ⁋ 6.
On October 30, 2017, PECO filed an Answer, New Matter, and Preliminary Objections to the Complaint.
In its Answer, PECO admitted that it transferred the balance from the tenant’s account to JYF’s active account upon discovery of a foreign load condition.  PECO averred that a technician discovered that service to a separate shed on the subject property was connected to the tenant’s meter.  Accordingly, on making this determination, PECO transferred the tenant’s balance in the amount of $751.64 to an active account held by the Complainant.  I.D. at 2.
In its Answer, PECO further replied that it acted properly in transferring the account balance from the tenant to JYF.  PECO explained that the Code and Commission orders require electric utilities to transfer account balances from landlords to tenants when foreign wiring is discovered.  I.D. at 2.  The Answer requested that the Commission dismiss the Complaint.
In its New Matter, PECO advised that, pursuant to information obtained from the Pennsylvania Department of State, corporation records search, JYF was a limited partnership.  As a limited partnership, PECO argued that JYF should, at such time as the proceedings became adversarial, be represented by counsel.  See New Matter 
at ⁋ 3.
In Preliminary Objections, PECO contended that the Complaint was legally insufficient pursuant to 52 Pa. Code § 5.101(a)(4).
  The Preliminary Objections reiterated the assertions in PECO’s Answer regarding the foreign wiring discovered at the subject property.  PECO relied upon, inter alia, Commission precedent in the cases of Ace Check Cashing, Inc. v. Philadelphia Gas Works, Docket No. C-2008-2056428 (Order entered May 21, 2010), Vito Satiro v. PECO Energy Co., Docket No. F-2015-2510660 (Order entered June 9, 2016), and 1-A Realty v. PPL Electric Utilities Corp., Docket Nos. F‑2010-2166554 and F-2010-2166976 (Order entered April 12, 2012), to take the position that it properly transferred the tenant’s account balance to the Complainant and that its conduct is consistent with the Code and Commission orders.  See I.D. at 2.
Thereafter, the matter was assigned to ALJ Haas as motions judge.  JYF did not file an Answer or Reply to the PECO New Matter and Preliminary Objections.  On consideration of the Preliminary Objections, ALJ Hass recommended that the said preliminary objections be sustained and that the Complaint be dismissed.  I.D. at 2.
Discussion
ALJ Haas reached six Findings of Fact and drew four Conclusions of Law.  We shall adopt said Findings of Fact.  Said Conclusions of Law are deferred for our consideration and adoption, at this time, in light of the decision to remand this matter.

ALJ Haas duly considered the Commission’s Regulations addressing preliminary objections.  See I.D. at 3-5.  Commission preliminary objection practice is analogous to Pennsylvania civil practice regarding preliminary objections.  I.D. at 4, citing Equitable Small Transportation Intervenors v. Equitable Gas Company, 1994 Pa PUC LEXIS 69, Docket No. C-00935435 (July 18, 1994) (Equitable).  Preliminary objections in civil practice requesting dismissal of a pleading will be granted only where the right to relief is clearly warranted and free from doubt.  Interstate Traveler Services, Inc. v. Pa. Dept. of Environment Resources, 406 A.2d 1020 (Pa. 1979); Rivera v. Philadelphia Theological Seminary of St. Charles Borromeo, Inc., 595 A.2d 172 (Pa. Super. 1991), also Montague v. Philadelphia Electric Company, 66 Pa. PUC 24 (1988).  Id.

On consideration of arguments of PECO set forth in its pleadings, ALJ Haas agreed with the PECO’s position that the Complaint was legally insufficient pursuant to 52 Pa. Code § 5.101(a)(4) and did not warrant a hearing.  Accordingly, the ALJ sustained PECO’s Preliminary Objections and dismissed the Complaint.
Disposition

As noted by ALJ Haas, in deciding preliminary objections, we must view the allegations in the Complaint in this case in the light most favorable to JYF.  Based on the allegations in the Complaint, the subject address/premise is a single-family home individually metered for the tenant’s use, with a shed in the yard that the landlord used for storage.  Section 1529.1 of the Code provides, relevantly:
(a) Notice to public utility. — It is the duty of every owner of a residential building or mobile home park which contains one or more dwelling units, not individually metered, to notify each public utility from whom utility service is received of their ownership and the fact that the premises served are used for rental purposes.
(b) History of account. — Upon receipt of the notice provided in this section, if the mobile home park or residential building contains one or more dwelling units not individually metered, an affected public utility shall forthwith list the account for the premises in question in the name of the owner, and the owner shall thereafter be responsible for the payment for the utility services rendered thereunto. In the case of individually metered dwelling units, unless notified to the contrary by the tenant or an authorized representative, an affected public utility shall list the account for the premises in question in the name of the owner, and the owner shall be responsible for the payment for utility services to the premises.
66 Pa.C.S. § 1529.1
On consideration of the foregoing factual underpinnings, the legal question at issue is whether a single-family home with a detached structure (e.g., garage, shed, etc.) is a “residential building . . . . which contains one or more dwelling units, not individually metered.”  In this Complaint, we appear to have one dwelling, but two buildings, on the same meter. “Residential building” is defined as a “building containing one or more dwelling units occupied by one or more tenants.”
  Again, “building” is used in the singular.  At its core, the case appears to turn on whether a single-family home is a “residential building” consistent with Section 1521 of the Public Utility Code.

We are not reasonably certain that the General Assembly intended for Section 1529.1 to be applied as proposed by PECO to this customer, and therefore do not agree with the granting of PECO's Preliminary Objections.  For example, as an alternative to PECO’s interpretation, the General Assembly may have intended, by the “one or more” language to address buildings that had a single residential tenant and other, non-residential tenants.
Section 1529.1 establishes very important protections for tenant ratepayers. The Commission has developed a lengthy body of precedent in applying this provision, and we are very familiar with examples of customers being improperly assigned responsibility for the utility use of other tenants, residential or not, or for common areas within buildings.  In such cases, it is difficult, if not impossible, for a tenant to recognize whether foreign load exists without the assistance of an electrician.  Accordingly, we have repeatedly held that Section 1529.1 of the Code establishes a “bright line” rule placing financial responsibility on landlords for foreign load, even when the landlord may not have been the original party responsible for the situation, or the load in question is alleged to be de minimis.  Our decisions may appear to render a harsh result at times, but we are confined by the statutory provisions of Section 1529.1 of the Public Utility Code.
The present case, involving load from an entirely separate structure, which allegedly was reserved for the exclusive use of the landlord, does not appear to present the same policy concerns in prior cases addressed by this Commission and may not fit within the provisions of Sections 1521 and 1529.1 of the Code.
Accordingly, we determine that it is appropriate to remand this matter to the Office of Administrative Law Judge for evidentiary hearings for fact finding verifying the nature of the service to the subject property address so that the Parties can address the legal and policy concerns we have identified in this Opinion and Order.

Conclusion

Consistent with the discussion in this Opinion and Order we, hereby, reverse the ALJ’s Initial Decision and direct that the matter be remanded to the Office of Administrative Law Judge for such further proceedings as may be necessary, consistent with the discussion in this Opinion and Order, and the issuance of an Initial Decision Upon Remand; THEREFORE,

IT IS ORDERED:



1.
That the Initial Decision of Administrative Law Judge Steven K. Haas issued February 1, 2018, in the above-captioned proceeding, is reversed, consistent with the discussion in this Opinion and Order.


2.
That the Formal Complaint at Docket No. C-2017-2628546, is remanded to the Office of Administrative Law Judge for such further proceedings as necessary including evidentiary hearings for fact finding verifying the nature of the 
service to the subject property address so that the Parties can address the legal and policy concerns identified in this Opinion and Order and the issuance of an Initial Decision Upon Remand. 
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BY THE COMMISSION,
Rosemary Chiavetta

Secretary

(SEAL)

ORDER ADOPTED:  April 5, 2018

ORDER ENTERED:  May 4, 2018
	� 	See § 5.101. Preliminary objections.


 (a)  Grounds. Preliminary objections are available to parties and may be filed in response to a pleading except motions and prior preliminary objections.  Preliminary objections must be accompanied by a notice to plead, must state specifically the legal and factual grounds relied upon and be limited to the following: 


*         *          *


   (4)  Legal insufficiency of a pleading. 


� 	66 Pa.C.S. § 1521.


�	Separately, PECO’s tariff does define residential service as “Single phase service in the entire territory of the Company to the dwelling and appurtenances of a single private family.”  PECO Rate R Residential Service.


� 	If the Complainant, JYF, is a business partnership, it must be represented by an attorney.  52 Pa. Code § 1.21.
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