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OPINION AND ORDER

BY THE COMMISSION:

Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Exceptions of Ron Richards (Complainant or Mr. Richards) filed on January 22, 2018, to the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Dennis F. Buckley, issued on January 11, 2018, relative to the above-captioned proceeding.[footnoteRef:1]  Duquesne Light Company (DLC or Respondent) filed Replies to Exceptions on February 12, 2018.  For the reasons stated below, we shall deny the Complainant’s Exceptions and adopt the ALJ’s Initial Decision, consistent with the discussion in this Opinion and Order. [1: 	On January 22, 2018, the Commission issued a Secretarial Letter to the Parties, stating that the Complainant’s timely filed Exceptions did not contain a certificate of service or other indication that the Complainant served the Respondent with the Exceptions.  Thus, the Secretary’s Bureau enclosed a copy of the Exceptions and notified the Respondent that any Replies to Exceptions were due by February 12, 2018. ] 


History of the Proceeding

On July 27, 2017, the Complainant filed a Formal Complaint (Complaint) against DLC alleging that DLC mis-billed him by transferring charges incurred at a prior residence from an account not in his name.  The Complainant also indicated that DLC is threatening or has already shut off his electric service and that he would like a payment arrangement.  Complaint at 2-3; I.D. at 1.

On August 21, 2017, DLC filed an Answer (Answer) in which it denied the allegations set forth in the Complaint and asserted that it properly transferred charges from an account in the name of the Complainant’s wife, incurred at a prior joint-residence, to the account in the husband’s name at the couples’ new residence.  Answer at 1-3; I.D. at 1.

On October 10, 2017, a telephonic hearing was held in this matter.  DLC was represented by counsel.  The Complainant was present and represented himself.  DLC presented the testimony of one witness, a Regulatory Consumer Relations Specialist with DLC.  DLC offered two exhibits which were admitted into the record.  At the conclusion of the hearing, DLC moved for dismissal of the Complaint on the grounds that the Complainant failed to meet his burden of proof.  I.D. at 2.  The hearing concluded on October 10, 2017.  The record closed on October 31, 2017, with the filing of the transcript of the hearing with the Secretary of the Commission.  The record in this proceeding consists of a thirty-page transcript, and DLC’s Exhibits C and D.  I.D. at 2.

In his Initial Decision, issued on January 11, 2018, ALJ Buckley dismissed the Complaint.  As previously noted, on January 22, 2018, the Complainant filed Exceptions.[footnoteRef:2]  DLC filed Reply Exceptions on February 12, 2018. [2: 		We acknowledge that Mr. Richards’ Exceptions do not strictly conform to the requirements in 52 Pa. Code § 5.533, as they are not numbered and do not identify a finding of fact or conclusion of law to which exception is taken.  Nevertheless, we shall consider the Exceptions in order to secure a just, speedy, and inexpensive determination in this proceeding, particularly as the Complainant is appearing pro se.  See 52 Pa. Code § 1.2(a),(d).] 


Discussion

Legal Standards

As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Public Utility Code (Code), 66 Pa. C.S. § 332(a).  To establish a sufficient case and satisfy the burden of proof, the Complainant must show that the respondent utility, DLC, is responsible or accountable for the problem described in the Complaint.  Patterson v. The Bell Telephone Company of Pennsylvania, 72 Pa. P.U.C. 196 (1990).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. denied, 529 Pa. 654, 602 A.2d 863 (1992).  That is, the Complainant’s evidence must be more convincing, by even the smallest amount, than that presented by the respondent.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, this Commission’s decision must be supported by substantial evidence in the record.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. PUC, 489 Pa. 109, 413 A.2d 1037 (1980).

Upon the presentation by a complainant of evidence sufficient to initially satisfy the burden of proof, the burden of going forward with the evidence, sometimes called the burden of persuasion, to rebut the evidence of the complainant shifts to the respondent.  If the evidence presented by the respondent is of co-equal value or “weight,” the burden of proof has not been satisfied.  The complainant now has to provide some additional evidence to rebut that of the respondent.  Burleson v. Pa. PUC, 443 A.2d 1373 (Pa. Cmwlth. 1982), aff’d, 501 Pa. 433, 461 A.2d 1234 (1983).  While the burden of persuasion may shift back and forth during a proceeding, the burden of proof never shifts.  The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. Pa. PUC, 768 A.2d 1217 (Pa. Cmwlth. 2001).

ALJ’s Initial Decision

In the Initial Decision, ALJ Buckley made thirteen Findings of Fact and reached seven Conclusions of Law.  I.D. at 2-3, 7-8.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.

ALJ Buckley found that the Complainant failed to prove that he has been incorrectly billed.  The ALJ explained that regarding transfer of accounts, 52 Pa. Code § 56.16(b) provides that “in the event of discontinuance or termination of service at a residence or dwelling in accordance with this chapter, a public utility may transfer an unpaid balance to a new residential service account of the same customer.”  I.D. at 5.

The ALJ further explained that the Complainant was a “customer” at the prior and current address, citing Section 56.2 of our Regulations, 52 Pa. Code § 56.2 and Section 1403 of the Responsible Utility Customer Protection Act, 66 Pa. C.S. § 1403.  The ALJ reasoned that the Complainant was equally responsible for the bills accrued at the former address, where the Complainant lived with his wife.  I.D. at 5.

Regarding the Complainant’s request for a Commission-directed payment arrangement, the ALJ noted that the record demonstrates that the Complainant and his wife have defaulted on all four payment arrangements they had over a four-year period.  According to the ALJ, the Complainant defaulted on both a Commission-issued payment arrangement and a Company-authorized payment arrangement while the account was in the Complainant’s wife’s name.  The ALJ stated that the Complainant defaulted on the most recent Commission-issued payment arrangement on July 15, 2015, and the most recent Company payment arrangement on May 19, 2016.  I.D. at 7.

In conclusion, the ALJ reasoned that a payment arrangement is a privilege not a right.  Id., citing Mandell v. Duquesne Light Co., Docket No. C-20030234 (Order entered March 17, 2004).  The ALJ denied the Complainant’s request for a third Commission-directed payment arrangement because the Complainant and his wife have defaulted on two previous Commission-directed payment arrangements and they have not met the change in income criterion required for another payment arrangement.  66 Pa. C.S. § 1405(d).  I.D. at 7.

Exceptions

Before addressing the Exceptions, we note that any issue or Exception that we do not specifically delineate shall be deemed to have been duly considered and denied without further discussion.  The Commission is not required to consider expressly or at length each contention or argument raised by the parties.  Consolidated Rail Corp. v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).  We also note that we cannot consider most of the contents of the Exceptions because they are not part of the record before us.  

In his Exceptions, Mr. Richards presents information that had been discussed off the record with DLC prior to the October 10, 2017 hearing.  Mr. Richards avers that since he is now a CAP customer (as of November 2017), it is his “position that DLC and the Commission [are] required and obligated to accept this resolution . . .”  Exc. at 1.

		Regarding the Complainant’s Exceptions, DLC states that the Exceptions must be denied for three reasons.  First, DLC notes that the Complainant has not identified any findings of fact or conclusions of law from the Initial Decision that he contends are not supported by the record of law.  Secondly, DLC avers that the Exceptions are based on inadmissible settlement discussions and post-hearing evidence.  And finally, DLC contends that the Initial Decision is supported by substantial evidence and should be adopted.  R. Exc. at 3.

Disposition

		We agree with the ALJ’s finding that Mr. Richards is a “customer” at the prior and current address as defined in the Responsible Utility Customer Protections Act, 66 Pa. C.S. § 1403:  

A natural person in whose name a residential service account is listed and who is primarily responsible for payment of bills rendered for the service or any adult occupant whose name appears on the mortgage, deed or lease of the property for which the residential utility service is requested.  The term includes a person who, within 30 days after service termination or discontinuance of service, seeks to have service reconnected at the same location or transferred to another location within the service territory of the public utility.  (emphasis added).


I.D. at 5 (citing 66 Pa. C.S. § 1403). 

		We find that, as a customer, the Complainant is responsible for the charges that were accrued when the account was in his wife’s name.  The Complainant does not dispute the amount owed that was transferred to the new address and acknowledges that the charges accrued while he was living there.  Tr. at 14.  We agree with the ALJ that the DLC appropriately transferred the account charges from the old address to the Complainant’s current address in accordance with 52 Pa. Code § 56.16(b).  I.D. at 5.

		We also concur with the ALJ’s finding that the Complainant is not entitled to another payment arrangement as the Complainant and his wife defaulted on two previous Commission-directed payment arrangements and they have not met the change in income criterion required for issuance of another Commission-directed payment arrangement.[footnoteRef:3]  See 66 Pa. C.S. § 1405(d).  The ALJ noted that the Complainant had a change in income, but his income level was restored.  I.D. at 7 citing Tr. at 15-16. [3: 		“Change in income” is defined as “[a] decrease in household income of 20% or more if the customer’s household income level exceeds 200% of the Federal poverty level or a decrease in household income of 10% or more if the customer’s household income level is 200% or less of the Federal poverty level.”  66 Pa. C.S. § 1403.  “Household income” is defined as “[t]he combined gross income of all adults in a residential household who benefit from the public utility service.”  Id. Section 1405(d) of the Code, 66 Pa. C.S. § 1405(d), limits the Commission’s ability to establish more than one payment arrangement for a customer absent a change in income.] 


		Based on our review of the record and consistent with our discussion, above, we disagree with the Complainant’s argument in his Exceptions that he is entitled to a Commission-directed payment arrangement.  Accordingly, we shall deny the Complainant’s Exceptions on this issue.

Conclusion

Based on the foregoing discussion, we shall deny the Exceptions of the Complainant, consistent with the discussion in this Opinion and Order and adopt the ALJ’s Initial Decision; THEREFORE,

	IT IS ORDERED:

		1.	That the Exceptions filed by Ron Richards on January 22, 2018, to the Initial Decision of Administrative Law Judge Dennis J. Buckley, issued on January 11, 2018, are denied, consistent with this Opinion and Order.

2.	That the Initial Decision of Administrative Law Judge Dennis J. Buckley, issued on January 11, 2018, is adopted, consistent with this Opinion and Order.

3.	That the Formal Complaint filed by Ron Richards against Duquesne Light Company, on July 27, 2017, is dismissed, consistent with this Opinion and Order.

4.	That the proceeding at this docket be marked closed.

[image: ]							BY THE COMMISSION,


							Rosemary Chiavetta
							Secretary
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