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	Tax Cuts and Jobs Act of 2017 – Pennsylvania American Water Company – Wastewater Division
	R‑2018‑3000725


ORDER

BY THE COMMISSION:

On March 15, 2018, the Pennsylvania Public Utility Commission (Commission) issued a Temporary Rates Order at Docket No. M‑2018‑2641242, directing Pennsylvania American Water Company – Wastewater Division (Respondent) and other Commission-regulated public utilities to file its current base rates and riders as temporary rates, pursuant to Section 1310(d) of the Public Utility Code.  66 Pa. C.S. § 1310(d).  The Commission initiated that proceeding to determine the effects of the Tax Cuts and Jobs Act (TCJA) on the tax liabilities of Commission-regulated public utilities for 2018 and future years.  The TCJA, inter alia, reduced the corporate Federal Income Tax (FIT) rate from 35% to 21% effective January 1, 2018.  Because its provisions are complex, the precise changes in net tax liability of the TCJA on individual utilities were not immediately apparent due to their differing individual circumstances.

Accordingly, by Secretarial Letter issued February 12, 2018, the Commission had also directed Respondent to furnish verified responses to certain data requests in order to calculate, among other things, the net effect on income tax expense and rate base as a result of implementation of the TCJA.  Further, the Commission requested that Respondent complete a template to assist the Commission in determining the effect on taxable income and consumer rates related to the TCJA. 
The Commission sought comments addressing the following:  (1) whether the Commission should adjust current customer rates to reflect the reduced annual state and federal income tax expenses of public utilities due to the tax rate changes in the TCJA;  (2) if so, the appropriate negative surcharge or other methodologies that would permit immediate modifications to consumer rates; and (3) whether the surcharge or other methodology should provide that any refunds to customers due to these reduced taxes be effective as of January 1, 2018.  
Finally, the Commission’s Temporary Rates Order noted that its decision to establish temporary rates pursuant to Section 1310 is the same as that taken by the Commission over 30 years ago in order to address the effect on tax expense, rate base, and consumer rates due to the tax rate changes contained in the Tax Reform Act of 1986.  Re Tax Reform Act of 1986, 1986 WL 215093 (December 19, 1986).
Discussion


In addition to seeking comments related to whether (and the extent to which) the Commission should adjust current customer rates to reflect the tax changes in the TCJA, the Commission sought and obtained verified responses to detailed data requests regarding the financial effects of the TCJA on the Respondent.  The Commission has had the opportunity to review the verified responses, assumptions and computations provided, and will accept the Respondent’s verified responses as an accurate assessment of the TCJA’s net effect on its tax expense and associated revenue requirement. 
Based on this review, and a comprehensive analysis of the effects of the TCJA upon Respondent’s operations, the Commission finds that the Respondent’s existing rates are producing a return in excess of a fair return upon the fair value of the Respondent’s used and useful utility property, and that it is in the public interest to prescribe temporary rates under 66 Pa. C.S. § 1310(d) to reduce Respondent’s current gross annual intrastate operating revenues by -7.68%, based on the data detailed in Appendix A of this Order.  
This percentage reduction to current revenues will be accomplished by the establishment of a negative surcharge (TCJA Temporary Surcharge) applied to each customer bill rendered for intrastate services on July 1, 2018 or thereafter, on a prospective basis, exclusive of STAS and automatic adjustment clause revenues.  The TCJA Temporary Surcharge will be reconciled at the end of each calendar year, or the Respondent’s fiscal year (if not on a calendar year basis), and will remain in place until the Respondent files and the Commission approves new base rates for the Respondent pursuant to Section 1308(d) that include the effects of the TCJA tax rate changes.  A summary and description of the data and calculations upon which this finding is based is also included in Appendix A of this Order.
Section 1310(d) of the Public Utility Code, 66 Pa. C.S. § 1310(d), provides that such temporary rates may be prescribed for a trial period of at least six months, after which such rates shall become permanent rates unless further extended by the Commission, or unless the Respondent files a complaint against such temporary rates.  In the event of a complaint filed by the utility against temporary rates, such rates, by law, remain in effect until a final order is issued by the Commission resolving the issues raised by the complaint.  In the interim, such temporary rates are interlocutory in nature and, therefore, not appealable.  Duquesne Light Co. v. Pa. Public Utility Commission, 382 A.2d 991 (Pa. Cmwlth. 1978).
We are, in this order, prescribing temporary rates for the Respondent, pursuant to Section 1310(d), in the form of a negative surcharge for a trial period of six months.  If the temporary rates become permanent due to no further action, these rates will remain in effect until the Respondent files and the Commission approves new base rates for the Respondent pursuant to Section 1308(d) that include the effects of the TCJA tax rate changes.  
The TCJA Temporary Surcharge will be effective July 1, 2018 on a prospective basis.  However, the Commission recognizes that the tax savings from TCJA commenced on January 1, 2018.  Therefore, in lieu of addressing this portion of the tax savings in this temporary rate order, the Commission will direct Respondent to establish a “deferred regulatory liability” account, if it has not already done so, to record on its books the tax savings associated with the TCJA for the January 1, 2018 through June 30, 2018 time period.  The account shall also accrue interest at the residential mortgage lending rate specified by the Secretary of Banking in accordance with the Loan Interest and Protection Law (41. P.S. §§ 101, et seq.).  The rate treatment of this amount plus accrued interest shall be addressed in the Respondent’s next base rate case.  In that future proceeding, the Respondent and parties can address the appropriate negative surcharge, amortization or other disposition of this deferred regulatory liability, including any legal issues.  If Respondent is required to establish deferred regulatory liability and has not filed, within three (3) years of the date this order is entered, a Section 1308(d) general base rate case, Respondent must file a petition to propose how to distribute the funds in the regulatory liability account.

Alternatively, the Respondent may file a gross annual intrastate base rate reduction, equivalent to -7.68% of its current intrastate operating revenues, as voluntary permanent rates pursuant to 66 Pa. C.S. § 1307(a).  These voluntary permanent rates (TCJA Voluntary Surcharge) would need to be distributed among Respondent’s various customer classes on an equal percentage basis, with a proposed effective date of July 1, 2018.  The TCJA Voluntary Surcharge, if filed and accepted, will cancel and supersede temporary base rates previously filed in compliance with our March 15, 2018 Temporary Rates Order.  In effect, filing a voluntary permanent reduction to comply with this Order will terminate the Respondent’s responsibilities regarding this docket.

By this Order the Commission prescribes temporary rates for the Respondent, in the form of the TCJA Temporary Surcharge, to be effective July 1, 2018.  The Respondent may alternatively file a TCJA Voluntary Surcharge pursuant Section 1307(a) as prescribed above.  The Commission remains vigorously committed to assuring ratepayers in the Commonwealth that the changes in Federal income tax law, made by Congress in 2017, will be fairly reflected in utility rates; THEREFORE,

IT IS ORDERED:
1. That Respondent shall file immediately, and in no event later than June 15, 2018, a tariff or tariff supplement to establish temporary rates, which will establish a negative surcharge (TCJA Temporary Surcharge) of -7.68%, effective July 1, 2018, which cancels and supersedes the temporary rates filed in response to the Commission’s Temporary Rates Order entered March 15, 2018.  Upon approval by the Commission, these temporary rates shall be effective for a trial period of six months.
2. That the above temporary rate tariff or tariff supplement will apply the above percentage rate decrease equally among Respondent’s various customer classes, by means of a negative surcharge applied to each customer bill rendered for intrastate service on July 1, 2018 and thereafter, exclusive of STAS and automatic adjustment clause revenues.  Appendix B‑1 of this Order provides an acceptable format for the required tariff supplement.
3. That the TCJA Temporary Surcharge will be subject to reconciliation at the end of each calendar year, or the Respondent’s fiscal year (if not on a calendar year basis) and shall be adjusted at the beginning of each new calendar year or Respondent’s fiscal year.  The reconciliation shall be submitted to the Commission within 120 days of the end of each calendar year or Respondent’s fiscal year and shall be subject to review and audit by the Commission’s Bureau of Audits.

4. That any over or under-collections from the TCJA Temporary Surcharge shall be refunded or recouped, as the case may be, with interest at the residential mortgage lending rate specified by the Secretary of Banking in accordance with the Loan Interest and Protection Law (41. P.S. §§ 101, et seq.), during the subsequent calendar or fiscal year. 
5. That the Respondent will establish a “deferred regulatory liability” account, if it has not already done so, to record on its books the tax savings associated with the TCJA for the January 1, 2018 through June 30, 2018 time period.
6. If Respondent is required to establish deferred regulatory liability and has not filed, within three (3) years of the date this order is entered, a Section 1308(d) general base rate case, Respondent must file a petition to propose how to distribute the funds in the regulatory liability account.
7. That the Respondent, in lieu of filing the rates set forth in Paragraphs 1 and 2 of this Order, may file a tariff or tariff supplement for a voluntary rate reduction (TCJA Voluntary Surcharge) not later than June 15, 2018, pursuant to 66 Pa. C.S. § 1307(a), to become effective July 1, 2018, which cancels and supersedes its temporary rate tariffs or tariff supplements filed in response to the Commission’s Temporary Rates Order entered March 15, 2018, and which implements a negative surcharge of -7.68%, distributed equally to the Respondent’s various customer classes, exclusive of STAS and automatic adjustment clause revenues.  Appendix B‑2 of this Order provides an acceptable format for the required tariff supplement.  Such rates will not constitute Commission made rates.

8. That copies of this Order be served on the Respondent and parties of record.
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BY THE COMMISSION

Rosemary Chiavetta

Secretary

(SEAL)

ORDER ADOPTED:  May 17, 2018
ORDER ENTERED:  May 17, 2018
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