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OPINION AND ORDER

BY THE COMMISSION:

Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Exceptions filed by K&J Pizza (Complainant), on September 18, 2017, to the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Eranda Vero, issued on August 31, 2017.  Replies to the Complainant’s Exceptions were filed by PECO Energy Company (PECO or Company) on September 29, 2017.  For the reasons stated below, we shall deny the Complainant’s Exceptions and adopt the ALJ’s Initial Decision, as modified by this Opinion and Order.


I. Background and Procedural History

The Complainant, K&J Pizza, operates a business at 2601 Jenkintown Road, Glenside, PA (Jenkintown Service Address) that receives electric and gas utility service from PECO.  Khaled Mostafa, a.k.a. Tony Moss, the sole owner of K&J Pizza, established commercial electric and gas service at the Jenkintown Service Address on July 7, 1999.  I.D. at 6.

On October 5, 2009, K&J Pizza established commercial service at 1333B Easton Road, Roslyn, PA (Easton Service Address) under a different PECO account number, but with the same tax payer identification number attached to it as the business located at the Jenkintown Service Address.[footnoteRef:1]   [1:  	The bills for the Easton Service Address were mailed to K&J Pizza, 1335 Easton Road, Roslyn, PA 19101.] 


Milano’s Pizzeria & Family Restaurant is a limited liability company registered at 1335 Easton Road, Roslyn, PA to Nesma Mohammad, who is Mr. Mostafa’s wife.  Id. at 6-7. 

On August 30, 2014, electric service was discontinued at the Easton Service Address with a final balance owed on the account in the amount of $1,018.62.  On September 14, 2014, the final balance of $1,018.62 for service at the Easton Service Address was transferred to K&J Pizza’s active account for service at the Jenkintown Service Address.  Id. at 7.

On March 10, 2015, the Complainant contacted the Company disputing the transferred balance and averring that he never had a business at the Easton Service Address.  After failing in attempts to reach the Complainant, PECO informed the Complainant by letter dated March 24, 2015, that the investigation was being closed and would be reopened once the Complainant sent the Company verification that it did not have a business at the Easton Service Address.  Id. at 8.

On April 28, 2015, the Complainant filed an informal complaint with the Commission’s Bureau of Consumer Services (BCS) at BCS Case No. 3339449, disputing responsibility for the outstanding balance of $1,018.62 transferred from the Easton Service Address.  BCS issued a written informal decision on June 29, 2015 (BCS Informal Decision), advising the Complainant that “[t]his is a non-residential account.  The PUC does not have the authority to issue a decision on a non-residential account.”  Id. at 8.

On September 1, 2015, the Complainant, K&J Pizza, through its corporate officers, Khaled Mostafa, a.k.a. Tony Moss, and Jerry Simotis, filed a Formal Complaint (Complaint) with the Commission against PECO.[footnoteRef:2]  In the Complaint, the Complainant checked the boxes under Paragraph No. 4, indicating that “[t]he utility is threatening to shut off my service or has already shut off my service,” “[i]ncorrect charges are on my bill,” and “[o]ther: PECO had add (sic) some other restaurant bill to our corporation K&J Pizza [although they] never have any other businesses only K&J Pizza.”  Complaint at ¶ 4. [2: 	According to the record, Jerry Simotis left the partnership in 2006.  Tr. at 145.] 


As relief, the Complainant requested the removal of charges which the Complainant avers were transferred from the electric bill of another business with which the Complainant claims it is not affiliated.  Complaint at ¶ 5.

On September 23, 2015, PECO filed an Answer and New Matter (2015 Answer), accompanied by a Notice to Plead.  In its Answer PECO denied the material allegations set forth in the Complaint.  In responding to the Complainant’s allegations, PECO set forth the following assertions:

(1)	The employee identification numbers provided by the Complainant for the businesses located at the Jenkintown Service Address and the Easton Service Address matched;

(2)	According to PECO’s payment records, the Complainant used the same checking account to make payments for the service on the accounts at both the Jenkintown Service Address and the Easton Service Address; and

(3)	On October 28, 2009, an informal complaint was filed with BCS at Case No. 2612569 by “Tony” (the same person who filed the instant Complaint denying affiliation with the business at the Easton Service Address) on behalf of K&J Pizza concerning the Easton Service Address.  The informal complaint noted the customer’s assertion that the demand for a security deposit was “ridiculous when he has business with PECO at another address in good standing.”

2015 Answer at 3-6.

In its New Matter, PECO argued that, the Complainant, as a commercial customer, is required to be represented by counsel in an adversarial proceeding and that this proceeding became adversarial when PECO filed its Answer.  PECO requested that the Commission establish a date certain by which the Complainant was required to enter an appearance in this matter.  2015 Answer at 7-8.  The Complainant did not file a response to PECO’s New Matter.

On November 4, 2015, PECO filed a Motion for Judgement on the Pleadings (Motion) accompanied by a Notice to Plead.  As in its New Matter, PECO reiterated its assertion that the Complainant is a limited liability corporation operating a commercial establishment and, therefore, the Complainant is required to obtain counsel in order to litigate this matter.  2015 Answer at 7.  PECO contended that because no factual dispute existed and the Complainant did not have counsel enter an appearance for this matter, PECO was entitled to judgement as a matter of law.  Accordingly, PECO requested that the Commission dismiss the Complaint for failure to be represented by counsel, or in the alternative, designate a date certain the Complainant must have counsel enter an appearance.  Motion at 4-6.  The Complainant did not file a response to PECO’s Motion.

An initial hearing was held in this matter on December 7, 2015.  PECO was represented by counsel, while Mr. Mostafa appeared at the hearing prepared to testify on behalf of the Complainant.  Preliminarily, ALJ Vero addressed PECO’s Motion for Judgement on the Pleadings.  Because Mr. Mostafa explained that K&J Pizza is a limited liability company and that it identifies itself as such in its tax returns, ALJ Vero instructed Mr. Mostafa that the Complainant was required to have an attorney represent it in a formal adversarial proceeding before the Commission and informed him that he had until January 7, 2016, to obtain legal representation on behalf of the Complainant.

Pursuant to a Hearing Notice issued by the ALJ Vero on December 15, 2015, a further hearing on this matter was scheduled for February 24, 2016, in Philadelphia, Pennsylvania.

In January and early February of 2016, Mr. Mostafa contacted the Commission’s Philadelphia Office seeking assistance in finding an attorney to represent the Complainant.  Consequently, Mr. Mostafa was provided with the contact information for the Public Utility Law Section of the Pennsylvania Bar Association and for the Office of Consumer Advocate, and was advised to contact those entities for a list of attorneys who practice before this Commission.

On February 18, 2016, Allen L. Cohen, Esq. requested a continuance of the hearing, indicating that he had recently been obtained by the Complainant and needed time to review the file and obtain discovery of PECO Energy Company.  I.D. at 3
ALJ Vero granted the Complainant’s request for a continuance of the hearing at a later date and issued a Hearing Notice on March 25, 2016, notifying the Parties that a further hearing was scheduled in this matter for April 22, 2016.  Id.

An evidentiary hearing was convened on April 22, 2016, as scheduled.  The Complainant was represented by counsel and presented the testimony of Khaled Mostafa.  PECO was also represented by counsel.  During the hearing, the Complainant’s counsel requested an opportunity to file an amended complaint in this matter.  Tr. at 45.  The ALJ granted this request, and the Complainant was instructed to file an Amended Complaint by May 22, 2016.  Id. 61-62.

On May 19, 2016, the Complainant’s counsel filed its Amended Complaint with the Commission’s Philadelphia Office.[footnoteRef:3], [footnoteRef:4]  The allegations in the Amended Complaint are comprised of those in the original Complaint, filed on September 1, 2015, as well as the following additional allegations: [3: 	The Amended Complaint was served on PECO and the Philadelphia OALJ on May 29, 2016.  However, it was not received by the Commission’s Secretary’s Bureau until January 24, 2018.]  [4: 	Attached to the Amended Complaint is the Complainant’s Memorandum in Support of Amended Complaint, which sets forth the Complainant’s allegations and reasoning behind why it believes the statute of limitations should be tolled in this case.] 


(1)	PECO has improperly withheld a security deposit assessed against the Complainant; 

(2)	During the tenure of service, which began in 1998, most of the PECO bills received by the Complainant were estimated and not based on actual readings; 

(3)	The Complainant’s bills were abnormally high as compared to similar businesses in PECO’s service territory; 

(4)	PECO employees informed the Complainant that the Commission lacks authority to issue a decision on a non-residential account, thereby causing the Complainant to delay bringing the present Complaint before the Commission; and

(5)	As a result of overcharging the Complainant, PECO rendered the Complainant unable to pay the bills in a timely manner and unfairly assessed a substantial sum in late payment charges.

As relief, the Complainant sought review of its accounts with PECO and a refund of all overcharges placed in its account since September 2003, which the Complainant calculated to be in the amount of $99,192.86.  Amended Complaint at 1-2.

On June 8, 2016, PECO filed an Answer and New Matter (2016 Answer) to the Complainant’s Amended Complaint, accompanied by a Notice to Plead.  In its 2016 Answer PECO denied the material allegations set forth in the Amended Complaint.  In responding to the Complainant’s allegations, PECO set forth the following assertions, in addition to reiterating the statements made in its 2015 Answer:

(1)	The Commission is expressly barred by the Statute of Limitations set forth in 66 Pa. C.S § 1312 from refunding Complainant payments made more than four years before the filing of the Complaint;

(2)	Pursuant to 66 Pa. C.S. § 1404(a) and PECO’s Commission approved tariff, PECO energy properly assessed the security deposit to the Complainant’s account based on the Complainant’s poor payment history;

(3)	The Complainant received actual meter readings up until the September 2014 billing period at which time the Complainant began to receive intermittent estimated and actual reads.  This was due to the Complainant’s Automatic Meter Reading (AMR) meter being changed to an Automated Meter Infrastructure (AMI) meter and the resulting technical problems with the AMI meters being able to communicate with PECO’s system; and

(4)	As shown through two high bill field investigations and an instrument meter test at the Jenkintown Service Address, the Complainant’s use is justified, and the meter is operating within PUC and PECO guidelines.

2016 Answer at 2-5.

		In its New Matter, PECO indicated that, pursuant to 66 Pa. C.S. § 1312, a Complainant may not recover a refund for more than four years prior to the date of the filing of the Complaint.  Therefore, PECO submitted that the Complainant is barred by the Statute of Limitations, set forth in Section 1312 of the Pennsylvania Public Utility Code (Code), from recovering a refund of charges since September 16, 2003, as requested.  2016 Answer at 8-9.

		On June 27, 2016, the Complainant filed an Answer to New Matter generally denying the material averments in PECO’s New Matter.

		An evidentiary hearing convened, as scheduled, on July 20, 2016.  The Complainant, K&J Pizza, was represented by counsel and presented the testimony of Khaled Mostafa.  PECO was also represented by counsel and presented four witnesses, Teresa Ferrier, Margaret O’Donnell, Thomas Lerro, and Richard King.

		A further hearing convened on September 23, 2016.  PECO was represented by counsel and presented the remainder of Richard King’s testimony, as well as the testimony of Michael Begley.  The Complainant was represented by counsel and presented the rebuttal testimony of Khaled Mostafa.  The record in this proceeding contains a 604-page transcript and thirty-six exhibits.  The Complainant presented seven exhibits (Complainant Exhs. 1-7), and PECO presented twenty-nine exhibits (PECO Exhs. 1-29).  The record was closed on October 23, 2016.

		On August 31, 2017, we issued the Initial Decision of ALJ Vero wherein she granted the Amended Complaint, in part, and dismissed it, in part.  The ALJ concluded that the Complainant failed to carry its burden of proof on its allegations relating to claims of high billing, improper billing for services not rendered, improper withholding of security deposit, and improper assessment of late payment charges.  The ALJ, however, sustained the portions of the Amended Complaint concerning inadequate service relating to numerous estimated bills.  I.D. at 1.  ALJ Vero further recommended the imposition of a civil penalty against PECO based on inadequate service relating to numerous estimated bills.  Id. at 41-42.

As previously noted, on September 18, 2017, the Complainant filed Exceptions to the Initial Decision.  PECO filed Replies to Exceptions on September 29, 2017.

II. Discussion

ALJ Vero made 110 Findings of Fact and reached eleven Conclusions of Law.  I.D. at 5-18, 44-46.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.

Before addressing the Exceptions, we note that any issue or Exception that we do not specifically address shall be deemed to have been duly considered and denied without further discussion.  The Commission is not required to consider, either expressly or at length, each contention or argument raised by the Parties.  Consolidated Rail Corp. v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).  Additionally, we acknowledge that the format of the Complainant’s Exceptions does not strictly comply with Section 5.533(b) of our Regulations, 52 Pa. Code § 5.533(b), which requires that exceptions be numbered, identify the finding of fact and conclusions of law to which exception is taken, and cite to the relevant pages of the Initial Decision.  Nevertheless, we shall waive the lack of conformity and consider the merits of the Complainant’s Exceptions.

The Complainant filed nineteen separate Exceptions to the Initial Decision.  Some of these Exceptions focus on evidentiary rulings by the ALJ, while others address the alleged inadequate service by PECO.

In summary, based upon our review of the record and the applicable law, we are in agreement with the ALJ’s determination that the Complainant has failed to carry its burden of proof on the pertinent issues.  As outlined below, we will specifically address several issues raised by the Complainant’s Exceptions according to the subject matter that they cover, instead of in numerical order.

A.	Legal Standards

As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Code.  66 Pa. C.S. § 332(a).  To establish a sufficient case and satisfy the burden of proof, the Complainant must show that PECO is responsible or accountable for the problem described in the Complaint.  Patterson v. The Bell Telephone Company of Pennsylvania, 72 Pa. P.U.C. 196 (1990).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. denied, 529 Pa. 654, 602 A.2d 863 (1992).  That is, the Complainant’s evidence must be more convincing, by even the smallest amount, than that presented by PECO.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, this Commission’s decision must be supported by substantial evidence in the record.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. PUC, 489 Pa. 109, 413 A.2d 1037 (1980).

Upon the presentation by the Complainant of evidence sufficient to initially satisfy the burden of proof, the burden of going forward with the evidence to rebut the evidence of the Complainant shifts to PECO.  If the evidence presented by PECO is of co-equal value or “weight,” the burden of proof has not been satisfied.  The Complainant now has to provide some additional evidence to rebut that of PECO.  Burleson v. Pa. PUC, 443 A.2d 1373 (Pa. Cmwlth. 1982), aff’d, 501 Pa. 433, 461 A.2d 1234 (1983).

While the burden of persuasion may shift back and forth during a proceeding, the burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. Pa. PUC, 768 A.2d 1217 (Pa. Cmwlth. 2001).

		The burden of proof for “high bill” complaints has been explained in Waldron v. Philadelphia Electric Company, 54 Pa. P.U.C. 98 (1980) (Waldron), and its progeny.  In Waldron, we stated that while the accuracy of the meter is an important factor in resolving billing disputes, it is not the sole criterion.  We indicated that we would also consider the following factors: the billing history of the complainant; any change in the number of occupants residing at the household; the potential for energy utilization; and any other relevant facts or circumstances that are brought to light during the complaint proceeding.  Waldron at 100.

		We explained the burden of proof set forth in Waldron as follows:

[T]he Waldron Rule allows a complainant to establish a prima facie case in a “high bill” complaint by showing that the disputed bill is abnormally high when compared to prior usage patterns and his or her pattern of usage has not changed or by providing other relevant evidence showing that the disputed bill is unreasonably high.  In evaluating a “high bill” complaint, the Commission may consider such evidence as “the billing history of the account, any change in usage patterns (such as a change in the number of occupants residing in the household or potential energy utilization), and any other relevant facts or circumstances that come to light during the proceeding.”

Thomas v. PECO Energy Company, Docket No. C-2010-2187197 (Order entered November 15, 2011) at 5 (quoting Bennett v. The Peoples Natural Gas Company, Docket No. C-2009-2122979 (Order entered October 13, 2010) (emphasis in original)).

B.	Claims Precluded Based on the Statute of Limitations and Allegation of Improper Billing for Service at the Easton Service Address

1. ALJ’s Initial Decision

a. Claims Precluded Based on Statute of Limitations

In addition to considerations involving the burden of proof, the billing controversy between the Complainant and PECO spanned a period of approximately thirteen years (2003 – 2016).  Based on the foregoing, the Code’s statute of limitations was implicated.  ALJ Vero pointed to Section 3314(a) of the Code, 66 Pa. C.S. § 3314(a), which establishes a general limitations period of three years for the prosecution of any action under the Code, except as otherwise provided.  I.D. at 20, citing Duquesne Light Co. v. Pa. PUC, 611 A.2d 370 (Pa. Cmwlth. 1992) (Duquesne).  The ALJ noted, however, that the statute of limitations can be tolled by the application of the doctrine of equitable estoppel.  I.D. at 20., citing Lester Ely v. Pa. American Water Company, Docket No. C-20055616 (Order entered July 10, 2006) (Ely).  Also, the statute of limitations may be tolled by the filing of an informal complaint with the Commission.  See Duquesne at 383.  I.D. at 20.

ALJ Vero considered the holdings of Duquesne and Ely, supra, for their application to the facts in this proceeding.  The testimony of Mr. Mostafa, on behalf of the Complainant, and related documents that summarized and recorded the interaction between the Complainant and PECO regarding the Jenkintown Service Address was reviewed by ALJ Vero to ascertain whether the statute of limitations should be tolled based on the precedent of Ely.  Ely was cited for the proposition that the Commission’s statute of limitations could be tolled based on a finding that PECO’s actions or statements with regard to the bills either misled the Complainant or caused the Complainant to, essentially, relax its vigilance in pursuing formal or informal action before the Commission.  I.D. at 20-21.

ALJ Vero noted Mr. Mostafa’s testimony, in which the Complainant asserts its long history of questioning PECO regarding its high bills and its allegations of unfair and deceptive practices, which the Complainant claims serves as an equitable basis to toll the statute of limitations.  The Complainant’s Memorandum in Support of Amended Complaint states that the Complainant “has been hobbled in his ability to protect his rights by the obfuscation on the part of PECO which failed to make timely meter readings for the account statements, kept inaccurate records in part, and the utility telling its customer that relief was not available to him from the Public Utility Commission.”  I.D. at 20-21.

During cross-examination, Mr. Mostafa conceded that PECO never indicated that relief was not available to it from the Commission.  The information regarding the Commission’s authority had come from the BCS Informal Decision, stating that BCS does not issue written informal decisions on complaints involving commercial accounts.  Moreover, according to the ALJ, the evidence shows that, as a result of the Complainant’s informal complaint at BCS Case No. 002918963, filed on December 8, 2011, the formal complaint process was explained to the Complainant, and a formal complaint form was provided.  However, there is no record of the Complainant availing itself of the process.  I.D. at 22.

On consideration of the Code’s statute of limitations, ALJ Vero made the following conclusion concerning the Complainant’s overbilling claims dating back to 2003:

After considering Mr. Mostafa’s testimony, I found that none of the events or statements listed warranted the tolling of the statute of limitations for any of the Complainant’s claims.  Tr. 141.  The Complainant failed to make a prima facie case that PECO engaged in fraud or concealment causing the Complainant to deviate from its right of inquiry into the facts.

I.D. at 22.

b. Allegations of Improper Billing for Service at the Easton Service Address

The issue here is whether the Complainant sustained its burden of proof to show that PECO erred in transferring the account balance attributed to service at the Easton Service Address (Milano’s Pizzeria & Family Restaurant) in the amount of $1,018.62, to the account for service at the Jenkintown Service Address (K&J Pizza).  The Complainant admits that it owns K&J Pizza.  However, the Complainant denies any affiliation with Milano’s Pizzeria & Family Restaurant.  Tr. at 147, 158.  Nevertheless, ALJ Vero, on consideration of the record of evidence, found this to be untrue.  I.D. at 25-26.

		ALJ Vero set out the facts pertaining to this improper billing issue on pages five through eight of her Initial Decision.  The Complainant, K&J Pizza, has a single owner, Mr. Mostafa, a.k.a. Tony Moss.  The Complainant established electric and natural gas service at the Jenkintown Service Address.  The Complainant also established electric service for the Easton Service Address under the same name, K&J Pizza, and same tax payer identification number.  Additionally, the ALJ established that Milano’s Pizzeria was registered to Mr. Mostafa’s wife, Nesma Mohammad.  Furthermore, ALJ Vero noted that “Tony Owner” initiated an informal complaint with the Commission’s BCS, on behalf of K&J Pizza, regarding service at the Easton Service Address.  Tony states in this informal complaint that the deposit is “ridiculous when he has a business with PECO at another address in good standing.”  I.D. at 6-7.

		Moreover, ALJ Vero pointed out Mr. Mostafa’s testimony which indicates that the Complainant has a website at www.kjandmilanospizzeria.com which reads “K&J & Milano’s” and informs customers that “Milano’s and its friendly staff have merged shops with K&J Pizza.”  Id. at 23.

		ALJ Vero’s discussion also highlights the fact that a check belonging to Milano’s Pizzeria & Family Restaurant was used to make a payment towards a PECO bill addressed to K&J Pizza at the Easton Service Address.  The Complainant’s bank account number was also used to make electronic payments for PECO accounts at both the Jenkintown Service Address and the Easton Service Address.  Id. at 25.

On consideration of the evidence of record, ALJ Vero found that the Complainant opened an account for electric service at Milano’s Pizzeria at the Easton Service Address, and both K&J Pizza at the Jenkintown Service Address and Milano’s Pizzeria at the Easton Service Address were treated as a family business and owned jointly by Mr. Mostafa and his wife.  Therefore, the ALJ concluded that when the service account at the Easton Service Address was closed with a final unpaid balance of $1,018.62, the unpaid balance was properly transferred to the active service account at the Jenkintown Service Address.  Id. at 26.

2. Exceptions, Replies and Disposition

We will consider and dispose of the Complainant’s arguments regarding the tolling of the statute of limitations for improper billing and its contention that it should not be held responsible for the outstanding balance of $1,018.62 transferred from the Easton Service Address in conjunction, finding that the Complainant’s support for these arguments are contradictory in nature.

The Complainant’s Exceptions state that it has “met its burden of proof of establishing that it was excessively billed, improperly billed, over-billed and made over payments” for the period September 2002 through the date of the hearing.  The Complainant additionally indicates that not only should its claim for overpayment be granted back to September 1, 2012, three years prior to the filing of its Formal Complaint, but it should be granted retroactive to October 28, 2006.  Exc. at 2.  The Complainant attempts to justify a tolling of the statute of limitations by referencing an informal complaint filed with the Commission on October 28, 2009.  Id.[footnoteRef:5] [5: 	This informal complaint was initially referenced by PECO in its 2015 and 2016 Answers (see 2016 Answer at 7) in response to the Complainant’s Complaint and Amended Complaint.  As noted, supra, PECO submitted that on October 28, 2009, an informal complaint was filed with BCS at Case No. 2612569 by “Tony” (the same person who filed the instant Complaint denying affiliation with the business at the Easton Service Address) on behalf of K&J Pizza, concerning the Easton Service Address.  PECO further submitted that the informal complaint noted the customer’s assertion that the demand for a security deposit was “ridiculous when he has business with PECO at another address in good standing.”] 


In response, PECO contends that the ALJ properly addressed this issue during the hearing, finding that none of the events or statements warrant tolling the statute of limitations for any of the Complainant’s claims.  R. Exc. at 8-9.  PECO counters the Complainant’s argument in its Exceptions by noting that the informal complaint filed on October 28, 2009 pertained to service at the Easton Service Address and only raises a deposit dispute but no billing claims.  Therefore, PECO contends that this informal complaint cannot be considered to toll the statute of limitations, and consistent with 66 Pa. C.S. § 3314 and 66 Pa. C.S. § 1312(a), the Complainant is expressly barred from the recovery of billing claims dating back to 2002.  Id. at 9.

With respect to its argument attempting to toll the statute of limitations, the Complainant has not asserted any new facts, but has raised a new legal argument based on record evidence submitted by PECO.  As stated previously, the statute of limitations can be tolled by the filing of an informal complaint with the Commission or by application of the doctrine of equitable estoppel.  As previously mentioned, the latter was used as justification in the Amended Complaint.

The basis of the Complainant’s new legal argument is contradictory to its assertion that it was “billed for charges related to other businesses unrelated to the Complainant’s business, including Milano’s Pizzeria, which is a business unrelated to its business.”  The Complaint claims that a “$1,018.62 bill from the former business [at the Easton Service Address] should not have been transferred to the new account [at the Jenkintown Service Address]”  

In its Replies to Exceptions, PECO counters by pointing to the evidence of record outlined on pages 23 through 26 of ALJ Vero’s Initial Decision.  PECO asserts that the Complainant cannot avoid its debt by claiming it has no affiliation with Milano’s Pizzeria (a.k.a. the Easton Service Address), and PECO properly transferred the $1,018.62 balance to the account associated with the Jenkintown Service Address.  R. Exc. at 13-16.

Under Section 701 of the Code, any person or entity with an interest may file a complaint with the Commission in writing “setting forth any act or thing done or omitted to be done by any public utility in violation, or claimed violation, of any law which the Commission has jurisdiction to administer, or of any regulation or order of the Commission.”  66 Pa. C.S. § 701.  However, a person’s right to file a complaint with the Commission against a utility is not absolute; under Section 3314(a), no action for recovery of any penalties under the Code can be maintained unless brought within three years from the date that any liability arose.  66 Pa. C.S. § 3314(a).  Therefore, the Code imposes a three-year statute of limitations on any alleged Code violations for which relief is sought.

Section 3314 (a) of the Code, 66 Pa. C.S. §3314(a), is as follows:

§ 3314.  Limitation of actions and cumulation of remedies.

(a)  General rule.  – No action for the recovery of any penalties or forfeitures incurred under the provisions of this part, and no prosecutions on account of any matter or thing mentioned in this part, shall be maintained unless brought within three years from the date at which the liability therefor arose, except as otherwise provided in this part.


Additionally, Section 1312(a) of the Code, 66 Pa. C.S. § 1312(a), is as follows:

§ 1312.  Refunds.

(a)  General Rule. – If, in any proceeding involving rates, the Commission shall determine that any rate received by a public utility was unjust or unreasonable, or was in violation of any regulation or order of the Commission, or was in excess of the applicable rate contained in an existing and effective tariff of such public utility, the Commission shall have the power and the authority to make an order requiring the public utility to refund the amount of any excess paid by any patron, in consequence of such unlawful collection, within four years prior to the date of the filing of the complaint, together with interest at the legal rate from the date of each such excessive payment . . . 


In our opinion, the ALJ’s conclusion that the Complainant is barred under the three-year statute of limitations contained in Section 3314 of the Code, 66 Pa. C.S. § 3314, from seeking a refund of overcharges outside the three-year period is misdirected in this case.  Section 3314 limits actions for the recovery of penalties or forfeitures, incurred under the provisions of the Code, to three years from the date at which the liability arose.  However, the present Complainant seeks a refund from what had been over-billed since September 2003.  As previously mentioned, the Complainant’s calculation of the amount he claims he was overcharged was $99,192.86.  Amended Complaint at 1-2.

In Beverly Layne v. PGW, Docket No. F-00820471 (Order entered February 24, 2003), we held that ALJ Nguyen’s similar analysis applying Section 3314 was misplaced because the complainant in that proceeding sought a refund (or credit) for charges on a make-up bill.  We stated that Section 1312(a) of the Code specifically addresses the limitations in a refund proceeding, 66 Pa. C.S. § 1312(a).  We relied upon the Commonwealth Court’s opinion in LP Water and Sewer Co. v. Pa. PUC, 772 A.2d 733 (Pa. Cmwlth. 1988) which held that the Section 1312 four‑year statute of limitations for a refund suit, rather than Section 3314’s three-year statute of limitations for recovery of penalties or forfeitures, applied to a water and sewer customer’s action to recover a refund of residential water rates.

Furthermore, we note that in Angie’s Bar v. Duquesne Light Company, 72 Pa. P.U.C. 213 (1990), we determined that Section 1312 of the Code permits ratepayers to seek refunds up to a four-year period measured from the date that the improper billing was discovered when certain findings are made.

Nevertheless, we find that in the instant proceeding, ALJ Vero employed sound rationale in concluding that PECO did not deceive the Complainant, and the doctrine of equitable estoppel does not act to toll the statute of limitations in this matter.  Furthermore, we find the Complainant’s new legal argument that it introduces in its Exceptions as an attempt to justify a tolling of the statute of limitations by referencing an informal complaint filed with the Commission, does not toll the statute of limitations in the way envisioned by the ruling in Duquesne.  The record in this case shows that the Complainant, through its owner, Mr. Mostafa, did file an informal complaint with BCS on October 28, 2009, at Case No. 2612569.  However, contrary to the Complainant’s argument that it has no affiliation with the business at the Easton Service Address, the informal complaint at BCS Case No. 2612569 pertained to service PECO was providing to the Easton Service Address and simply raised a deposit dispute.  The aforementioned informal complaint contained no allegations regarding billing claims; nor did it pertain to service provided to the Jenkintown Service Address.  Furthermore, the Complainant offers no reason why this argument was not, or could not, have been previously made during the course of the proceeding.[footnoteRef:6]  Therefore, we conclude that the prior filing of the informal complaint at BCS Case No. 2612569 does not toll the statute of limitations on the Complainant’s over-billing claims arising from the Jenkintown Service Address in this case.[footnoteRef:7] [6:  	See Ruth Matieu-Alce v. Philadelphia Gas Works, Docket No. F-2015-2473661 (Order entered April 7, 2016) (stating that in the interest of judicial economy, the Commission will not grant Exceptions when a party failed to raise an argument earlier in the proceeding).  ]  [7: 	As subsequently discussed, even if the Complainant’s claims of overbilling had been timely and not barred by the statute of limitations, the Complainant has failed to prove that PECO violated any statute, Commission Regulation or Order by holding the Complainant responsible for any and all outstanding balances.] 


Concerning the Complainant’s contention that it was improperly billed for service at the Easton Service Address, we are compelled by the facts of the case, as well as the ALJ’s discussion of this issue, to agree with ALJ Vero’s conclusion that PECO properly transferred the $1,018.62 balance from the Easton Service Address account to the Jenkintown Service Address account.  Furthermore, as indicated above, the Complainant, through its Exceptions, accepted ownership of the BCS informal complaint filed on October 28, 2009.  By doing this, the Complainant has essentially admitted liability for billed electric service at the Easton Service Address, including the transferred balance of $1,018.62 now in dispute.  Therefore, we find that the ALJ properly concluded that when the service account at the Easton Service Address was closed with a final unpaid balance of 1,018.62, PECO properly transferred the unpaid balance to the active service account at the Jenkintown Service Address.

C.	High Billing Dispute for the Jenkintown Service Address

1. ALJ’s Initial Decision

The ALJ cited Waldron for the proposition that a customer establishes a prima facie case, sufficient to initially satisfy the burden of proof, upon the presentation of evidence establishing that: (1) the number of occupants in the household has not changed; (2) the customer has a low potential for energy use; and (3) the customer’s billing history shows no previous abnormalities.  I.D. at 26-27.

In addressing the Complainant’s contention that its bills were unreasonably high, the ALJ noted that the Complainant never specified when its bills allegedly began to increase; nor did the Complainant single out any bills or billing period for comparison purposes.  The ALJ examined the data provided by PECO regarding the Complainant’s historical energy usage at the Jenkintown Service Address over approximately a seven‑year period, from 2010 to 2016.  ALJ Vero noted that the Complainant’s electrical usage is seasonal, characterized by higher usage in warmer months.  The ALJ found that although the Complainant’s electricity usage declined during the period 2012-2014, its usage increased again in the warmer months of July to October 2016.  The ALJ opined that, based on the Complainant’s testimony, the increase in electricity usage in 2016 likely resulted from the installation of an air conditioning unit at the Jenkintown Service Address.  Additionally, the ALJ noted that the Complainant’s gas usage is not seasonal and has been constant through the years with slight decreases in 2011 and 2016.  I.D. at 29-30.

The ALJ also noted that based on the results of PECO’s field investigation on December 15, 2015, a PECO technician concluded that the Complainant had the potential for using between 3,000-9,000 kWh per month, as well as the potential for using between 300-600 CCFs of gas per month.  I.D. at 28.  ALJ Vero, therefore, concluded that the aforementioned historical usage which she examined was within the Complainant’s potential for energy usage as calculated by PECO.  I.D. at 30.  

The ALJ also reasoned that the Complainant failed to prove that its meters were not accurately reporting its consumption.  In this regard, the ALJ noted that on February 22, 2016, PECO tested the Complainant’s electric meter at the Jenkintown Service Address and determined that the meter registered 100.03 percent accurate on full load tests, and 100.05 percent accurate on light load tests. [footnoteRef:8]  I.D. at 29. [8: 	This is in compliance with the Commission’s Regulations at 52 Pa. Code § 57.20 regarding watthour meter testing, which allows for a variance of plus or minus 2%.] 


ALJ Vero also saw no merit in Mr. Mostafa’s suspicions raised as a result of the comparisons he made between PECO’s readings and his own meter readings.  Mr. Mostafa argued that his meter readings, which he claims were taken in very close proximity to the dates in which PECO performed its readings, are inconsistent with PECO’s readings.  I.D. at 31.  PECO countered Mr. Mostafa’s suspicions by comparing the closest PECO readings to Mr. Mostafa’s readings and noting that PECO’s readings are collected at midnight.  Id.

Therefore, based on the record evidence that proved that Complainant’s meter was accurately measuring its usage and the Complainant had the capacity to use the amount of energy that was consumed, ALJ Vero concluded that the Complainant failed to show that its electric and/or gas bills from PECO were abnormally large.  I.D. at 32.

2. Exceptions, Replies and Disposition

Generally, as previously indicated, in a billing dispute before this Commission, the Complainant has the burden of proving by a preponderance of the evidence that: (1) there has been no change in occupancy; (2) the customers do not have the capacity to use the amount billed; and (3) there were no prior consumption abnormalities.

However, the principals involving high-bill complaint proceedings that have been developed with respect to residential utility service cannot all be readily applied in this case because the Complainant is a corporation operating a commercial establishment.  However, we find that evidence tending to establish that the commercial Complainant has a low potential for energy use and that the billing history shows no previous abnormalities, would be relevant to a determination in this proceeding as to whether the bills were too high.

In its Exceptions, the Complainant continues to dispute its billing and attempts to re-litigate its same issues in the form of Exceptions.  The Complainant does not challenge the results of PECO’s December15, 2015 field investigation, which outlines the Complainant’s potential for energy usage at the Jenkintown Service Address; nor does the Complainant challenge the results of the meter test conducted by PECO on February 22, 2016.  The ALJ used these results in conjunction with the Complainant’s monthly electric and gas usage for the years 2010-2016, provided in PECO Exhibit No. 9, to conclude that the Complainant had the potential to use the electric and gas for which it was billed and that the meter was recording usage accurately.

Nothing in the Complainant’s Exceptions compels us to revise the ALJ’s Initial Decision.  Based upon the ALJ’s discussion and our analysis of the issue, we conclude that the Complainant did not satisfy the criteria established in Waldron to establish a prima facie case of overbilling.  Therefore, we are of the opinion that the ALJ properly dismissed the portion of the Complaint concerning claims of high billing at the Jenkintown Service address.  Accordingly, we will deny the Complainant’s Exception on this issue as well as its request for reimbursement of any alleged overcharged amounts.

D.	Estimated Bills for the Jenkintown Service Address and Civil Penalty for Violations of the Code and Commission Regulations

1. ALJ’s Initial Decision

a. Estimated Electric Bills – Jenkintown Service Address

PECO Exhibit 9 reveals that during the period from September 24, 2014 to January 22, 2016, the Complainant received fifteen estimated bills, only one actual bill, and only three actual readings (February 18, 2015, June 9, 2015, and December 4, 2015).

ALJ Vero pointed to Section 56.12 of our Regulations, 52 Pa. Code § 56.12, which requires that unless specific circumstances exist, bills are to be based on actual meter readings at least every other billing month.  These Regulations state, in pertinent part, as follows:

§ 56.12. Meter reading; estimated billing; customer readings.

Except as provided in this section, a public utility shall render bills based on actual meter readings by public utility company personnel. 

*	*	*

(2) Estimates for bills rendered on a monthly basis. If a public utility bills on a monthly basis, it may estimate usage of service every other billing month, so long as the public utility provides a customer with the opportunity to read the meter and report the quantity of usage in lieu of the estimated bill.  The resulting bills must be based on the information provided, except for an account when it is apparent that the information is erroneous.

*	*	*

(3) Estimates permitted under exigent circumstances. A public utility may estimate the bill of a customer if extreme weather conditions, emergencies, equipment failure, work stoppages or other circumstances prevent actual meter reading.


Pages 33-35 of ALJ Vero’s Initial Decision outline the circumstances that led to the prolonged period of estimated readings.  The ALJ’s discussion notes that even though the meter was tested for accuracy and was found to be accurately recording the Complainant’s usage, the technical problems associated with the recently installed AMI meter resulted in communication problems with PECO’s billing system that ultimately resulted in the issuance of estimated rather than actual billing to the Complainant.  Nevetheless, the ALJ found that PECO revised and re-issued the bills based on actual meter readings at the Jenkintown Service Address and the issue concerning signal transmission from the AMI meter was resolved in February 2016.  I.D. at 33-35.

While ALJ Vero noted that the Commission’s Regulations allow for estimated bills to be issued under circumstances such as those presented in this case, where estimated bills are the result of equipment failure, the ALJ found that, as will be discussed in more detail, below, PECO’s failure to correct the communication between the Complainant’s electric meter and the rest of its system for a prolonged period of fifteen months to be tantamount to providing inadequate electric service to the Complainant.  I.D. at 36-37.

b. Estimated Gas Bills – Jenkintown Service Address

PECO Exhibit 9 reveals that during the seventeen-month period from October 2014 through February 2016, the Complainant received thirteen estimated gas bills, resulting from equipment malfunction.  As noted by ALJ Vero, the record indicates that the AMI module installed in PECO’s gas meter on May 26, 2015, was not in sync with the meter register, and therefore failed to correctly report the readings from the gas meter register.  I.D. at 38. 

The ALJ noted that although PECO was able to reprogram the AMI module on July 21, 2015, the reprogramming appeared to be unsuccessful.  The ALJ explained that the record contains no other details as to what happened with the gas meter from July 21, 2015, until February 2016, during which time the Complainant continued to receive estimated gas bills.  The ALJ indicated that, similar to the estimated electric bills, the estimated gas bills were revised and re-issued based on actual meter readings at the Jenkintown Service Address.  Id.

ALJ Vero found that since the AMI module was not installed correctly and repeated attempts to remedy the problem were needed, PECO’s failure to correct the communication between the Complainant’s gas meter and the rest of its system between May 2015 and February 2016 was the result of human error and, as will be discussed in more detail below, was tantamount to providing inadequate gas service to the Complainant.  Id.

c. Civil Penalty for Violations of the Code and Commission Regulations

ALJ Vero concluded that PECO violated its statutory duty to provide adequate and reasonable service, 66 Pa. C.S. § 1501, relating to numerous estimated bills.  I.D. at 37-38.

Accordingly, pursuant to Section 3301 of the Code, 66 Pa. C.S. § 3301, ALJ Vero recommended the imposition of a civil penalty of $2,000.  After applying the criteria set forth in our Regulations pertaining to the factors to be considered for the purpose of assessing a civil penalty at 52 Pa. Code § 69.1201(c)[footnoteRef:9] for a violation of the Code, Commission Regulations, or other provisions which the Commission has been delegated authority to administer, ALJ Vero concluded that a civil penalty in the amount of $1,000 would be sufficient to deter PECO from allowing its electric meters to not communicate properly with its system for prolonged periods of time.  Similarly, the ALJ determined that an additional civil penalty in the amount of $1,000 would be appropriate to draw PECO’s attention to better train its gas technicians in the field.  I.D. at 39-42.  The ALJ further ordered PECO to abide by a “cease and desist” directive from further violations of the Code or Commission Regulations.  Id. at 47. [9: 	Specific factors enumerated for consideration under Section 69.1201(c) of our Regulations include the willfulness and seriousness of the conduct; the resulting consequences; whether the conduct was intentional or negligent; efforts made by the regulated entity to address and prevent the conduct in the future; the number of customers affected and the duration; the regulated entity’s compliance history, cooperation with any Commission investigation; the level of fine necessary to deter future violations; past Commission decisions in similar situations; and any other relevant factors.] 


2. Exceptions, Replies and Disposition

In its Exceptions, the Complainant claims that “[t]he estimated readings of [C]omplainant’s PECO bills are in excess of the actual electricity usage by his business,” and therefore, “PECO breached its duty under 66 P[a.] C.S. § 1501 to furnish and maintain adequate efficient safe and reasonable service and facilities, including a reasonable and actual bill for the supply of its electric service.”  Exc. at 2.

In its Reply Exceptions, PECO counters by admitting it was in violation of our Regulations for rendering too many estimated bills, but submits that PECO properly re-billed the Complainant based on actual usage registered on the meter.  R. Exc. at 19.

In the matter before us, the record indicates that PECO presented testimony explaining why the Complainant was sent fifteen estimated electric bills during the period from September 2014 through January 2016 and thirteen estimated gas bills during the period from October 2014 to February 2016.  Specifically, PECO’s witnesses testified that the estimated bills were the result of equipment malfunction as the AMI module failed to correctly report the readings from the meter register.  In considering the above testimony, the ALJ found that PECO’s use of an estimated meter reading to bill the Complainant for its usage fell squarely within the provisions for estimating a consumer’s bill due to exigent circumstances, as outlined in Section 56.12(3) of our Regulations.  We agree.

However, we also concur with ALJ Vero’s finding that the record in this proceeding demonstrates that PECO provided unreasonable service, violating its statutory duty under 66 Pa. C.S. § 1501, relating to numerous estimated bills because of failure to correct the communication between the Complainant’s electric and gas meters and the rest of its system for an extended period of time.

Under Section 1501 of the Code, every public utility has a duty to “. . . furnish and maintain adequate, efficient, safe, and reasonable service and facilities and to make all such repairs, changes, alterations, substitutions, extensions and improvements in or to such service and facilities as shall be necessary or proper for the accommodation, convenience and safety of its patrons, employees and the public.”  66 Pa. C.S. § 1501.  The term “service” means not only the distribution of electrical energy, but also includes any and all acts related to that function, even the maintenance practices that an electric utility undertakes.  Dorothy J. Taylor v. West Penn Power Company, 1993 Pa. PUC LEXIS 53 at 24, citing, West Penn Power Company v. Pa. PUC, 578 A.2d 75 (Pa. Cmwlth. 1990).

Accordingly, we conclude that a civil penalty against PECO is appropriate and we shall adopt the recommendation of ALJ Vero that assesses a penalty of $2,000 against PECO.  As noted, our Policy Statement at 52 Pa. Code § 69.1201 (Policy Statement) sets forth guidelines in evaluating whether a civil penalty for violating a Commission Order, Regulation or statute is warranted and includes ten factors to consider in determining an appropriate level of the civil penalty.

The first factor we may consider is whether the conduct at issue is of a serious nature.  52 Pa. Code § 69.1201(c)(1).  “When conduct of a serious nature is involved, such as willful fraud or misrepresentation, the conduct may warrant a higher penalty.  When the conduct is less egregious, such as administrative filing or technical errors, it may warrant a lower penalty.”  Id.  We find the conduct in the instant case to be of less than serious nature in that there is no evidence that PECO’s conduct constitutes willful fraud or misrepresentation.  Hence, this factor supports a lower civil penalty.

The second factor we may consider is whether the resulting consequences of the conduct at issue were of a serious nature.  52 Pa. Code § 69.1201(c)(2).  “When consequences of a serious nature are involved, such as personal injury or property damage, the consequences may warrant a higher penalty.” Id.  We find that the resulting consequences of the conduct were not serious, in that there is insufficient evidence to show that personal injury or property damage occurred as a result of PECO’s conduct.

The third factor we may consider is whether the conduct at issue was deemed intentional or negligent.  52 Pa. Code § 69.1201(c)(3).  “When conduct has been deemed intentional, the conduct may result in a higher penalty.” Id.  Concerning PECO’s issuance of estimated electric bills for a prolonged period of time and its failure to correct the source of the problem, we agree with ALJ Vero’s characterization as follows:

I find that PECO’s failure to correct the problem with the electric meter for a period of 15 months resulted from a business or technological decision made by PECO on how to address the issue.  While PECO may not have intended to provide the Complainant with inadequate service, it intended to continue to address the problem “from the office” even after many months of repeated failures. 


I.D. at 40-41.  However, as for PECO’s failure to repair the module in the Complainant’s gas meter, we likewise agree with the ALJ that there is no substantial evidence in the record to indicate that the offending conduct was intentional.  Id.

The fourth factor we may consider is whether the regulated entity made efforts to modify internal practices and procedures to address the conduct at issue and prevent similar conduct in the future.  The amount of time it took the utility to correct the conduct once it was discovered and the involvement of top-level management in correcting the conduct may be considered.  52 Pa. Code § 69.1201(c)(4).  As previously indicated, PECO failed to correct the source of the problem for a period of fifteen months, and offered no explanation as to why it continued to address the problem “from the office” through a process that had repeatedly neglected to yield any positive results.  

The fifth factor we may consider is the number of customers affected and the duration of the violation.  52 Pa. Code § 69.1201(c)(5).  Although there was only one customer affected, the record indicates that the Complainant was affected by PECO’s failure to correct the problem for a period of fifteen months.

The sixth factor we may consider is the compliance history of the regulated utility that committed the violation.  52 Pa. Code § 69.1201(c)(6).  “An isolated incident from an otherwise compliant utility may result in a lower penalty, whereas frequent, recurrent violations by a utility may result in a higher penalty.” Id.  There is no record evidence that demonstrates that PECO has a poor compliance history with regard to meter reading.

The seventh factor we may consider is whether the regulated entity cooperated with the Commission’s investigation.  Facts establishing bad faith, active concealment of violations, or attempts to interfere with Commission investigations may result in a higher penalty.  52 Pa. Code § 69.1201(c)(7).  In this case, there is no Commission investigation associated with this Complaint.  Therefore, this factor is not relevant in determining a civil penalty.

The eighth factor we may consider is the amount of civil penalty or fine necessary to deter future violations.  52 Pa. Code § 69.1201(c)(8).  On consideration of each factor outlined above, we find that a civil penalty in the amount of $1,000, as recommended by ALJ Vero, is appropriate to deter PECO from allowing its electric meters to not communicate properly with its system for a prolonged period of time.  Similarly, an additional civil penalty in the amount of $1,000, as recommended by ALJ Vero, is appropriate to draw PECO’s attention to better train its gas technicians on the field.  We are of the opinion that these civil penalties will help to deter future violations and is in the public interest.

E.	Security Deposits and Late Payment Charges

1. ALJ’s Initial Decision

During the evidentiary hearing and included within the Amended Complaint, Mr. Mostafa challenged the security deposit that PECO assessed against K&J Pizza’s account and which had not been refunded as of the day of the hearing.

According to the Company, the Complainant was assessed an $814 security deposit in 1999 and three additional security deposits in 2007 in the amounts of $2,115, $310, and $410, totaling $3,649 in security deposits assessed to K&J Pizza.  PECO submitted that it is holding the deposits because the Complainant has a credit issue caused by a poor payment history.  PECO claimed that it will refund the deposits when the account is current and the Complainant has made timely and in-full payments for twenty-four consecutive months.  I.D. at 42.

The ALJ noted that PECO’s Tariff[footnoteRef:10] specifically provides for the imposition of deposits on current customers with bad credit as a guarantee of future payments.  I.D. at 42.  The ALJ concluded that the provisions of a Commission-approved tariff have the force of law and are binding on both the utility and its customer.  Stiteler v. Bell Telephone Co. of Pennsylvania, 379 A.2d 339 (Pa. Cmwlth. 1977), Brockway Glass Co. v. Pa. PUC (Brockway Glass Co.), 437 A.2d 1067 (Pa. Cmwlth. 1981).  Therefore, the ALJ concluded that the Complainant failed to meet its burden of proving that PECO’s assessed security deposits are unreasonable, unjust, or in violation of a Commission Regulation or Order.  I.D. at 42-44. [10: 	Supplement No. 3 to PECO Tariff Electric Pa. P.U.C. No. 5, effective February 12, 2016, at First Revised Page 14, Rule 5.5.] 


Lastly, ALJ Vero addressed the Complainant’s claim that PECO unfairly assessed late payment charges to the Jenkintown Service Address account.  The ALJ concluded that the Complainant’s claim that PECO’s late fee charges were excessive was not supported by record evidence.  The ALJ specifically noted that $770.31 of the total amount of late payment charges of $1,833.30 assessed to the Complainant’s Jenkintown Service Address from 2005 to the present were credited back to the Complainant’s account following instances of rebilling.  Additionally, the ALJ determined that PECO’s calculation of the amount of late fees that were assessed on the Complainant’s account are consistent with its tariff and in accordance with the Code and the Commission’s Regulations.  Therefore, the ALJ found that the Complainant failed to meet its burden of proving that PECO improperly assessed late payment charges against its Jenkintown Service Address account.  I.D. at 43-44.

2. Exceptions, Replies and Disposition

The Complainant simply states in its Exceptions that it is “entitled to a return in full of its security deposit.”  Exc. at 2.

The ALJ is correct that both the late charges applied to the Complainant’s delinquent account and the security deposit required due to its poor payment history are legally permissible.  The late charges are permitted pursuant to 52 Pa. Code § 56.22[footnoteRef:11], and the deposit to reestablish credit is permitted pursuant to 52 Pa. Code § 56.41[footnoteRef:12].  Both are contained in PECO’s applicable tariff provisions at the time of assessment as well as its current Commission-approved tariff.  The rates and charges contained in the tariff have been approved by the Commission and, therefore, are prima facie reasonable.  They have the full force and effect of law and are binding on both the utility and its customers.  66 Pa. C.S. § 316; Brockway Glass Co. [11:  	§ 56.22. Accrual of late payment charges.
(a)	Every public utility subject to this chapter is prohibited from levying or assessing a late charge or penalty on any overdue public utility bill, as defined in § 56.21 (relating to payment), in an amount which exceeds 1.5% interest per month on the overdue balance of the bill. These charges are to be calculated on the overdue portions of the bill only. The interest rate, when annualized, may not exceed 18% simple interest per annum. ]  [12:  	§ 56.41.  General rule.
A utility may require an existing ratepayer to post a deposit to reestablish credit under the following circumstances:
Delinquent accounts.  Whenever a ratepayer has been delinquent in the payment of any two consecutive bills or three or more bills within the preceding 12 months.

*	*	*

(3) Failure to comply with settlement or payment agreement.  A utility may require a deposit, whether or not service has been terminated, when a ratepayer fails to comply with a material term or condition of a settlement or payment agreement.  ] 


Pursuant to its current Commission-approved tariff, PECO is permitted to charge a security deposit to customers with bad credit.  PECO’s tariff states in relevant part:

5.3 Guarantee of Payments.  . . . In addition, the Company may require industrial and commercial customers for which it provides Consolidated EDC Billing or Separate EDC Billing to post a deposit at any time if the Company determines that the customer is no longer creditworthy or has bad credit . . .


PECO Energy Company Tariff Electiric Pa. P.U.C. No. 5, Original Page No. 13

5.5 Return of Deposit.  . . . Deposits secured from a non-residential customer, plus accrued interest, which may be held until a timely payment history is established, are refunded when a ratepayer is not currently delinquent and has made on time and in full payments for service provided by the Company for 24 consecutive months . . . .


PECO Energy Company Tariff Electiric Pa. P.U.C. No. 5, First Revised Page 14.

The Complainant fails to state a claim that PECO has violated any statute, any Commission Order or Regulation of the Commission or PECO’s tariff when it imposed the security deposits on the Complainant’s account.  For this reason we agree with PECO’s Reply Exceptions that the Complainant’s Exceptions present no new evidence or material fact.  We also agree with ALJ Vero’s conclusion that the Complainant failed to carry its burden of proof in support of its allegation that PECO is improperly withholding his security deposit.  As such, we shall deny the Complainant’s Exceptions that he is entitled to an immediate full return of its security deposit.

Conclusion

	Upon review and consideration of the record of this proceeding, and in light of the foregoing discussion, we shall deny the Complainant’s Exceptions and adopt the ALJ’s Initial Decision, as modified by this Opinion and Order; THEREFORE,

	IT IS ORDERED:

	1.	That the Exceptions filed by K&J Pizza on September 18, 2017, to the Initial Decision of Administrative Law Judge Eranda Vero, issued on August 31, 2017, are denied consistent with this Opinion and Order.

2.	That the Initial Decision of Administrative Law Judge Eranda Vero, issued on August 31, 2017, is adopted, as modified consistent with this Opinion and Order.

3.	That the Formal Complaint filed on May 19, 2016, by K&J Pizza against PECO Energy Company at Docket No. C-2015-2501838 is granted in part and dismissed in part, consistent with this Opinion and Order.  It is granted with regard to claims concerning inadequate service relating to numerous estimated bills, and is denied with respect to the remaining allegations of high billing, improper billing for services not rendered, improper withholding of security deposit, and improper assessment of late payment charges.

		4.	That, in accordance with Section 3301 of the Public Utility Code, 66 Pa. C.S. § 3301, within thirty (30) days of the date of entry of this Opinion and Order, PECO Energy Company shall remit Two Thousand Dollars ($2,000), payable by certified check or money order, to “Commonwealth of Pennsylvania” and sent to:

Rosemary Chiavetta, Secretary
Pennsylvania Public Utility Commission
Commonwealth Keystone Building, 2nd Floor
400 North Street
Harrisburg, PA 17120


		5.	That PECO Energy Company shall cease and desist from further violations of the Public Utility Code, 66 Pa.C.S.A. §§ 101 et seq., and the Regulations of the Pennsylvania Public Utility Commission, 52 Pa.Code §§ 1.1 et seq.

6.	That a copy of this Opinion and Order shall be served upon the Financial and Assessment Chief, Office of Administrative Services.

7.	That after PECO Energy Company remits the civil penalty set forth in Ordering Paragraph No. 4, the Secretary’s Bureau shall mark this proceeding closed.


[bookmark: _GoBack][image: ]BY THE COMMISSION,




						Rosemary Chiavetta
						Secretary

(SEAL)

ORDER ADOPTED:  May 17, 2018
ORDER ENTERED:  May 17, 2018
21

image1.png





PENNSYLVANIA


 


PUBLIC UTILITY COMMISSION


 


Harrisburg, PA 17105


-


3265


 


 


P


ublic Meeting held 


May 17


,


 


20


1


8


 


 


Commissioners Present:


 


 


 


Gladys M. Brown


, Chairman


 


 


Andrew G. Place


, Vice Chairman


 


 


Norman J. Kennard


 


 


David W. Sweet


 


 


John F. Coleman, Jr.


 


 


 


 


K & J Pizza


 


 


 


 


 


 


 


 


 


           


C


-


2015


-


2501838


 


 


 


     


v.


 


 


PECO Energy Company


 


 


 


OPINION AND ORDER


 


 


BY THE COMMISSION:


 


 


Before the Pennsylvania Public Utility Commission (Commission) for 


consideration and disposition are th


e Exceptions filed by K&J Pizza


 


(Complainant), 


on September 18


, 2017, to the Initial Decision (I.D.) of Administrative Law Judge 


(AL


J) Eranda Vero, issued on August 31


, 2017


.  


Replies to the Complainant’s


 


Exceptions 


were 


filed by PECO En


ergy Company (PECO or Company


) on 


September


 


29, 20


17.  


For the reasons stated below,


 


we shall deny the Complainant’s 


Exceptions


 


and


 


adop


t the ALJ’s Initial Decision


, 


as modified


 


by 


this Opinion and 


Order.


 


 




PENNSYLVANIA   PUBLIC UTILITY COMMISSION   Harrisburg, PA 17105 - 3265     P ublic Meeting held  May 17 ,   20 1 8     Commissioners Present:       Gladys M. Brown , Chairman     Andrew G. Place , Vice Chairman     Norman J. Kennard     David W. Sweet     John F. Coleman, Jr.         K & J Pizza                               C - 2015 - 2501838             v.     PECO Energy Company       OPINION AND ORDER     BY THE COMMISSION:     Before the Pennsylvania Public Utility Commission (Commission) for  consideration and disposition are th e Exceptions filed by K&J Pizza   (Complainant),  on September 18 , 2017, to the Initial Decision (I.D.) of Administrative Law Judge  (AL J) Eranda Vero, issued on August 31 , 2017 .   Replies to the Complainant’s   Exceptions  were  filed by PECO En ergy Company (PECO or Company ) on  September   29, 20 17.   For the reasons stated below,   we shall deny the Complainant’s  Exceptions   and   adop t the ALJ’s Initial Decision ,  as modified   by  this Opinion and  Order.    

