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PENNSYLVANIA PUBLIC UTILITY COMMISSION

Pennsylvania Public Utility Commission

:

R-2017-2624240
Office of Consumer Advocate


:
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v.





:







:

Newtown Artesian Water Company


:
BRIEFING ORDER ON REMAND
On September 1, 2017, Newtown Artesian Water Company (Newtown Artesian, NAWC or Company), Utility Code 212070, filed Supplement No. 126 To WATER-PA. P.U.C. No. 9 (Supplement No. 126) to become effective November 1, 2017.  Supplement No. 126 proposes to increase NAWC’s existing Distribution System Improvement Charge (DSIC) cap from 5% to 7.5%.  
On September 29, 2017, the Office of Consumer Advocate (OCA) filed a Public Statement, a Notice of Appearance on behalf of Christine Maloni Hoover, Esq., and Erin L. Gannon, Esq., and a formal Complaint.  The Complaint was docketed at C-2017-2626954.  

By Order entered October 5, 2017, the Pennsylvania Public Utility Commission (Commission) instituted an investigation into the lawfulness, justness, and reasonableness of the rates, rules, and regulations contained in NAWC’s proposed Supplement No. 126 To WATER-PA. P.U.C. No. 9.  The Commission ordered that the Company’s proposed Supplement No. 126 To WATER-PA. P.U.C. No. 9 be suspended by operation of law until May 1, 2018, unless otherwise directed by Order of the Commission.  The Commission further ordered that the investigation shall include consideration of the lawfulness, justness, and reasonableness of the existing rates, rules, and regulations of NAWC.  The matter was assigned to the Office of Administrative Law Judge for the prompt scheduling of hearings culminating in the issuance of a Recommended Decision.  



In accordance with the Commission’s October 5, 2017, Order, the matter was assigned to Deputy Chief Administrative Law Judge Christopher P. Pell.  

A Prehearing Conference was held on November 8, 2017.  Counsel for NAWC and OCA participated.  
By Prehearing Order dated November 17, 2017, I identified the parties of record and established the procedural schedule and the procedures applicable to this proceeding.  

On November 6, 2017, Newtown Artesian served the following Direct Testimony: the Direct Testimony of Harold Walker, III, NAWC Statement No. 1; and the Direct Testimony of George Forsyth, NAWC Statement No. 2.  
On November 20, 2017, OCA served the Direct Testimony of Jerome D. Mierzwa, OCA Statement No. 1.  
On November 29, 2017, Newtown Artesian served the Rebuttal Testimony of Harold Walker, III, NAWC Statement No. 1R.  
On December 6, 2017, OCA served the Surrebuttal Testimony of Jerome D. Mierzwa, OCA Statement No. 1-SR.  

On December 6, 2017, I emailed the parties the cross-examination matrix for the hearings in this proceeding.  I directed the parties to complete the cross-examination matrix and return it to me by the close of business on December 7, 2017.  The parties completed the matrix as requested.  
The evidentiary hearing was held as scheduled in Philadelphia on December 11, 2017.  During the hearing, NAWC presented the rejoinder testimony of Harold Walker, III, and made Mr. Walker available for cross-examination by the OCA.  NAWC Witness George Forsyth was excused from appearing at the hearing as OCA did not request to cross-examine him, and also because I did not have any questions for him.  OCA also presented its witness, Jerome D. Mierzwa, for cross-examination.  NAWC and OCA both moved to have their witnesses’ testimony and exhibits entered into the record.  As there were no objections, all testimony and exhibits were admitted into the record during the hearing.  
In accordance with my November 17, 2017, Prehearing Order, the parties filed Main Briefs on January 4, 2018, and Reply Briefs on January 16, 2017.  

I issued a Recommended Decision on February 9, 2018.  NAWC filed Exceptions to my Recommended Decision on March 1, 2018.  OCA filed Reply Exceptions on March 12, 2018.

By Commission Order dated April 26, 2018, the Commission recognized that after the record closed in this matter, NAWC filed its DSIC quarterly update stating that it had exceeded the 5% cap and that its expenditures had already reached 5.44%.  The Commission determined that this information may prove relevant to the disposition of this matter and gave NAWC the opportunity to voluntarily file an extension of its rate suspension, set to expire on May 1, 2018, for an additional 90 days.  The Commission noted that if NAWC files this extension, then the matter would be remanded to the Office of Administrative Law Judge to reopen the record for proceedings necessary for the introduction of additional relevant evidence, subject to the examination of the OCA and the introduction of its own evidence.  The Commission further noted that a remand would be limited to the single issue of whether NAWC has exceeded its DSIC and will continue to exceed it, and whether this justifies the requested increase to a 7.5% cap.  
On April 26, 2018, NAWC filed Supplement No. 133 to Tariff Water Pa. P.U.C. No. 9 to voluntarily extend the effective date of Supplement No. 126 to Water Pa. P.U.C. No. 9 from May 1, 2018, until July 30, 2018.  
By email dated April 27, 2018, I provided the parties with a proposed schedule for hearings and briefs and directed that they develop and submit, for my consideration, a procedural schedule for this matter.  I asked the parties to submit this proposed schedule no later than the close of business on April 30, 2018.  

On April 30, 2018, the parties provided me with their proposed schedule.  

By Prehearing Order Setting Procedural Schedule on Remand dated May 1, 2018, I adopted the parties’ proposed schedule.  

On May 4, 2018, Newtown Artesian served the following testimony:  The Testimony on Remand of Harold Walker, III, NAWC Statement No. 1 Remand; and the Testimony on Remand of George Forsyth, NAWC Statement No. 2 Remand.  
On May 11, 2018, OCA served the Testimony on Remand of Jerome D. Mierzwa, OCA Statement No. 1-RM.  
On May 15, 2018, Newtown Artesian served the Rebuttal Testimony on Remand of Harold Walker, III, NAWC Statement No. 1R Remand.  
Also on May 15, 2018, I emailed the parties the cross-examination matrix for the hearing in this proceeding.  I directed the parties to complete the cross-examination matrix and return it to me by 12:00 p.m. on Thursday, May 17, 2018.  The parties subsequently informed me that they had agreed to waive cross-examination of all witnesses and were prepared to stipulate to the admission of testimony and exhibits into the record.  

The evidentiary hearing was held as scheduled on May 18, 2018.  During that hearing, counsel for NAWC and OCA moved to have their pre-served testimony and exhibits admitted into the record.  Accordingly, both parties’ testimony on remand and exhibits were admitted into the record during the hearing.  
The parties were reminded at the end of the hearing that briefs must be filed and that I would subsequently issue a briefing order.  
ORDER
THEREFORE,



IT IS ORDERED:

1. That the Main Briefs of the parties are due on or before Friday,
May 25, 2018;
2. That the Reply Briefs are due on or before Thursday, May 31, 2018;
3. That the briefs must substantially comply with the Commission's regulations at 52 Pa.Code §§ 5.501, 5.502;
4. That the briefs must contain: (a) a concise statement or counter-statement of the case; (b) an argument, with sufficient citations to record evidence, preceded by a summary; (c) a conclusion with requested relief; (d) proposed Findings of Fact, together with page references to statements of testimony and exhibits; (e) proposed Conclusions of Law, together with legal citations; and (f) proposed Ordering Paragraphs;

5. That the parties shall file the original copies of the Main Brief with the Commission no later than 12:00 p.m. on the date due;

6. That the parties shall file the original copies of the Reply Brief with the Commission no later than 4:00 p.m. on the date due;

7. That any brief not filed and served on or before the date set forth above will not be accepted except by special permission;

8. That the parties are required, within thirty (30) days after the final hearing, to either eFile with or provide to the Secretary’s Bureau a Compact Disc (CD) containing all testimony and exhibits identified and admitted into the record during the proceeding, consistent with the Commission’s Implementation Order, dated January 10, 2013, at Docket No. M-2012-2331973;

9. That the parties are advised not to include any extra-record evidence in their briefs; 

10. That if a brief contains a citation to an unreported decision which is not available on LEXIS or the Commission’s website, a copy of that unreported decision must be appended to the brief; and 
11. That the parties are reminded that they are to e-mail me a copy of their as-filed briefs in a WORD-formatted document in addition to ADOBE or other compatible PDF format.  
Date:
May 18, 2018





/s/











Christopher P. Pell








Deputy Chief Administrative Law Judge
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