PENNSYLVANIA
PUBLIC UTILITY COMMISSION
Harrisburg, PA 17105-3265


Public Meeting held April 19, 2018



Commissioners Present:

Gladys M. Brown, Chairman
Andrew G. Place, Vice Chairman
Norman J. Kennard
David W. Sweet
John F. Coleman, Jr.



Elchanan and Esther Abergel						     F-2016-2547528

		v.

Philadelphia Gas Works



OPINION AND ORDER

BY THE COMMISSION:

		Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Exceptions of Philadelphia Gas Works (PGW), to the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Angela T. Jones, issued on April 4, 2017, relative to the above-captioned proceeding involving a billing dispute against PGW.  No Replies to Exceptions were filed.  For the reasons stated below, we will grant PGW’s Exceptions and reverse the ALJ’s Initial Decision.

History of the Proceeding

		On May 10, 2016, Elchanan and Esther Abergel (Complainants) filed a Formal Complaint (Complaint) with the Commission against PGW.[footnoteRef:1]  The Complainants alleged incorrect charges in their gas bill at their investment property (service address) that was undergoing renovations.[footnoteRef:2]  The Complainants claimed that PGW accused them of gas theft at the service address property and wanted them to pay $850.  The Complainants also alleged that when service was first initiated on January 13, 2015, the piping for heating was not installed and there was no water heater.  They further alleged that they had installed a high efficiency house heater in November 2015, and that they should have received a $500.00 rebate for the heater.[footnoteRef:3]  The Complainants requested that the Commission direct the Company to correct the charges on their bill to the proper amount.  See Complaint at 2, 3, 5; I.D. at 1. [1: 		This Complaint was a timely appeal of an informal Bureau of Consumer Services (BCS) decision, issued on November 24, 2015, at BCS Case No. 34034724.]  [2: 		The Complaint was filed by Elchanan and Esther Abergel, husband and wife.  Esther Abergel, was the former Esther Honeyman, and is the ratepayer of record for the PGW account at issue.  Mrs. Abergel gave her husband authority to speak on her behalf in this case.]  [3: 		ALJ Jones, in her Prehearing Order issued on July 22, 2016, ruled that the Commission lacks subject matter jurisdiction over the Complainants’ request for a rebate.] 


		On June 15, 2016, PGW filed an Answer in which it denied the material allegations in the Complaint.  PGW stated in its Answer that on November 18, 2015, one of its service representatives alleged that he discovered that the gas meter at the service address had been bypassed.  PGW averred in its Answer that the service representative shut off the gas service and observed that there were three gas appliances – a house heater, a hot water heater and a range – connected to the gas fuel line for the service address.  Thus, PGW alleged theft of gas service by the Complainants and asserted in its Answer that the Complainants were billed $870.19 for gas usage at the service address from January 13, 2015 through November 18, 2015, based on the BTU capacity of the three gas appliances.  

PGW also explained in its Answer that the Complainants disputed these claims and filed an informal complaint with the Commission’s Bureau of Consumer Services at Case No. 3403724 on November 24, 2015.  The Bureau of Consumer Services dismissed the informal complaint on November 30, 2015, and determined that the customer was responsible for theft of gas service and the payment of the outstanding balance of $870.19.  In concluding its Answer, PGW requested that the Commission find against the Complainants and dismiss the Complaint.

		The ALJ conducted a hearing on November 3, 2016.  Mr. Elchanan Abergel, husband of Esther Abergel,[footnoteRef:4] appeared pro se, testified in support of the Complaint and submitted one exhibit.  The exhibit was admitted into record.  PGW was represented by counsel and presented the testimony of two witnesses, John Joseph Bickelman, Jr. (Mr. Bickelman) and Jessica Glace, and submitted four exhibits.  All four PGW Exhibits were admitted into the record. [4: 		Only Elchanan Abergel, attended the evidentiary hearings.  As such, all references to the “Complainant” will refer to Mr. Elchanan Abergel, alone.] 


		During the hearing, the Complainant testified that the house heater included in PGW’s usage calculation at the service address was not installed or operational.  By Order dated November 4, 2016, the ALJ directed PGW to submit, as a late-filed exhibit, a bill calculation without the estimated usage of the house heater.  On November 14, 2016, PGW filed its late-filed exhibit, PGW Exhibit 5.  A further hearing was scheduled for January 30, 2017.

At the further hearing conducted on January 30, 2017, the Complainant appeared pro se and PGW’s counsel, Ms. Christlieb, presented one witness, Ms. Jessica Glace.  Ms. Glace testified and explained PGW Exhibit 5.  The witness was cross-examined by the Complainant who objected to the admission of PGW Exhibit 5.  The ALJ overruled the Complainant’s objection and PGW Exhibit 5 was admitted into the record. 

		The record closed on March 1, 2017, and is comprised of the Complainant’s Exhibit 1, PGW Exhibits Nos. 1-5, and 191 pages of transcribed testimony from the hearings held November 3, 2016, and January 30, 2017.

[bookmark: _Hlk511093910]On April 4, 2017, the Commission issued the Initial Decision of ALJ Jones in which the ALJ sustained the Complaint and directed PGW to reduce the amount the Complainants should be billed for unauthorized usage at the service address to $19.76.  The ALJ also required that the Complainants pay a reconnection fee of $123.00 and one-half of the $285.99 security deposit to have their gas service restored, with the other half due in two equal installments of $71.50 after service is restored.  I.D. at 13-15.

As previously noted, PGW filed Exceptions to the Initial Decision on April 24, 2017.  No Replies to Exceptions were filed.

Discussion

A. Legal Standards

As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Public Utility Code (Code), 66 Pa. C.S. § 332(a), which provides that the party seeking a rule or order from the Commission has the burden of proof in that proceeding.  It is axiomatic that “[a] litigant’s burden of proof before administrative tribunals as well as before most civil proceedings is satisfied by establishing a preponderance of evidence which is substantial and legally credible.”  Samuel J. Lansberry, Inc. v. Pennsylvania Public Utility Commission, 578 A.2d 600, 602 (Pa. Cmwlth. 1990), alloc. denied, 529 Pa. 654, 602 A.2d 863 (1992).  That is, the Complainant’s evidence must be more convincing, by even the smallest amount, than that presented by the Respondent.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, this Commission’s decision must be supported by substantial evidence in the record.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. PUC, 489 Pa. 109, 413 A.2d 1037 (1980).

	Upon the presentation by the Complainant of evidence sufficient to initially satisfy the burden of proof, the burden of going forward with the evidence to rebut the evidence of the Complainant shifts to the Respondent.  If the evidence presented by the Respondent is of co-equal weight, the Complainant has not satisfied his burden of proof.  The Complainant would be required to provide additional evidence to rebut the evidence of the Respondent.  Burleson v. Pa. PUC, 443 A.2d 1373 (Pa. Cmwlth. 1982), aff'd, 501 Pa. 433, 461 A.2d 1234 (1983).

	While the burden of persuasion may shift back and forth during a proceeding, the burden of proof never shifts.  The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. Pa. PUC, 768 A.2d 1217 (Pa. Cmwlth. 2001).	

B. Position of the Parties

	As noted, the Complainant appeared pro se.  His position in the complaint proceeding was summarized by the presiding ALJ as follows:

The Complainant, Mr. Abergel, admitted that he connected a hose where the meter is supposed to be in the piping in the basement of the service address.  Tr. 41-44.  The Complainant, Mr. Abergel, never denied that he configured the piping so that the meter was bypassed at the service address.  Tr. 44.  The Complainant, Mr. Abergel, disputed that the house heater was used at the service address during the period (he was) assessed for unauthorized usage of gas service or tampering with the meter at the service address.  Tr. 44.

*     *     *

The Complainant, Mr. Abergel, is adamant that the house heater was installed on November 18, 2015, and was not in operation during the period assessed as unauthorized usage, January 13, 2015 through November 18, 2015.  Tr. 38-39, 49-50.  Mr. Abergel testified that the house heater was installed on November 18, 2015.  Tr. 23, 50, 137-38.  This is the date that the Respondent discovered the unauthorized usage of gas at the service address.  The Complainant, Mr. Abergel, admitted that he did need heat for when he did renovations at the service address.  The Complainant, Mr. Abergel, stated that he used the gas range as a heat source—turning it on when the heat was required with the oven door open, and turning it off when heat was not required.  Tr. 23-25.  The Complainant, Mr. Abergel, provided evidence to show that there was electric usage during the unauthorized usage period from January 13, 2015, through November 18, 2015, but the electric usage was minimal.  Complainant Exhibit 1.


I.D. at 11-12.

	PGW witness, Mr. Bickelman, testified at the November 3, 2016 hearing that he was at the Complainants’ property on November 18, 2015, on a MIU[footnoteRef:5] investigation and found a flex line connector hose attached to PGW’s gas line in the basement of the house and the gas meter missing.  Mr. Bickelman recognized this as sign of theft and shut off gas service.[footnoteRef:6]  He also collected the BTUs measurements of appliances found at the Complainants’ property which were as follows: (1) house heater: 90,000 BTUs; (2) water heater: 36,000 BTUs; and (3) automatic gas range: 60,000 BTUs.  Tr. at 55-67, PGW Exhibit 1.  Mr. Bickelman also testified that he found a stove and water heater operational, however he was not sure if the gas house heater was running.  Tr. at 72-73. [5: 		The witness identified MIU as PGW’s Meter Investigation Unit for theft of PGW property.  Tr. at 57.]  [6:  	See 52 Pa. Code § 56.98(a).] 


	PGW’s second witness, Jessica Glace, a customer service representative, testified at both hearings.  At the first hearing, Ms. Glace testified that PGW used its recommended Effective Full Load Per Hour (EFLH) methodology to determine the Complainant’s estimated gas usage from January 13, 2015 through November 18, 2015, and arrived at an amount of $870.19 that the Complainant should be billed for the unauthorized usage.[footnoteRef:7]  She testified that in order to avoid double billing the Complainant, PGW deducted $170.09, representing customer charges and certain usage amounts that were already billed to the Complainant, and arrived at $695.10.[footnoteRef:8]  Tr. at 84-98, 110-113, PGW Exhibit 3.  When asked by the ALJ, whether PGW gave credits for two payments made by the Complainants on April 29, 2015, and November 23, 2015, for a total amount of $181.13, PGW’s witness testified that those two payments were not deducted from the billed amount.  Tr. at 109-113.   [7: 	 	By using EFLH methodology PGW converts appliances’ capacity which are represented in BTUs which are then converted to CCFs.  Tr. 115-16, PGW Exhibit 4.]  [8: 		The Complainant is also required to pay a reconnection fee in the amount of $123.23 and half of the security deposit in the amount of $143.] 


	At the second hearing, Ms. Glace testified that PGW Exbibit 5 consisted of calculations based on the BTUs of the gas appliances that were found at the house on November 18, 2015, minus the house heater.  Accordingly, the estimated gas usage amount came to $311.45.  After the Complainant’s two payment amounts totaling $181.13 were deducted, the final balance owed came out to $130.32.  Tr. at 185-187.

C. ALJ’s Initial Decision 

In this proceeding, the ALJ made forty-one Findings of Fact and reached five Conclusions of Law.  I.D. at 5-10, 14.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.

		As will be discussed in more detail below, ALJ Jones concluded that the Complainant obtained unauthorized use of service at the service address.  Nevertheless, ALJ Jones sustained the Complainants’ allegations that there were incorrect charges in PGW’s computation and bill.  The ALJ concluded that PGW acted appropriately by billing the Complainant for service at the service address after discovering the configuration that resulted in a bypass of the meter at the service address.  However, the ALJ accepted the Complainant’s testimony that a house heater found at the property was not installed or operational at the time of the discovery of unauthorized usage.

The ALJ noted the following:

I find the testimony of the Complainant, Mr. Abergel credible.  It is abnormal for a person to admit culpability for unauthorized usage of gas service but to deny use of a particular appliance.  Either the person admits to unauthorized usage in its entirety with no caveats or denies unauthorized usage in its entirety.  Mr. Abergel’s explanation and evidence is reasonable and supports his theory of the case.  Respondent does not provide any evidence to support the theory that the house heater was operational throughout the period that the unauthorized usage was determined.

Based on the totality of the evidence, I find that the house heater was not operating during the entire period of the unauthorized usage which was, January 13, 2015, through November 18, 2015.  Consequently, I find that the Complainants, have sustained their burden of proof.  They have been billed incorrect charges for unauthorized usage from the period of January 13, 2015, through November 18, 2015.


I.D. at 12-13.

	The ALJ used the estimated usage data from PGW Exhibit 5 that excluded the usage from the gas heater to arrive at a new bill amount for the Complainants.  PGW’s Exhibit 5 estimated gas usage of 149 CCF for the entire period.  Based on the estimated CCF of gas usage, PGW calculated the Complainant’s usage charge to be $311.45.  The ALJ subtracted $181.13 (the total amount of the two payments made by the Complainants on April 29, 2015, and November 23, 2015) from the total assessed unauthorized usage of $311.45 and arrived at a new balance of $130.32.  The ALJ then subtracted $110.56 (the amount of customer charges PGW billed the Complainant over the unauthorized usage period) so that the Complainants are not double billed, and arrived at a final balance of $19.76 that the Complainants owe PGW.[footnoteRef:9]  See Findings of Fact No. 41, PGW Exhibit 5. [9: 		PGW’s witness, Ms. Glace, testified that to avoid double billing PGW had to deduct $170.09 from the Complainant’s bill, which represented customer charges and certain usage amount that was already billed to the Complainant.  Tr. 84-98, 110-113.] 


	As noted, the ALJ also required that the Complainants pay a reconnection fee of $123.00 and one-half of the $285.99 security deposit, or $143.00, to have their gas service restored, with the other half due in two equal installments of $71.50 after service is restored.  I.D. at 13-15.

Exceptions  

	Before addressing the Exceptions, we note that any issue or Exception that we do not specifically delineate shall be deemed to have been duly considered and denied without further discussion.  It is well settled that the Commission is not required to consider expressly or at length each contention or argument raised by the parties.  Consolidated Rail Corp. v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).

In its Exceptions, PGW submits that as the proponent of a rule or seeking affirmative relief from the Commission, the Complainant in this proceeding bears the burden of proof but has failed to present substantial evidence other than a PECO bill and his self-serving testimony.  PGW states that the Complainant testified that he needed gas for renovating his property during winter months, but instead of hooking up the house heater he opted to use the gas stove to heat the entire house.  PGW argues that the Complainant very well could have installed the house heater himself since he was very knowledgeable about how to install such heaters, having installed at least ten such heaters while working for a former employer.  PGW submits that the Complainant gave no reason why he opted to request gas service for the sole purpose of using the gas stove to heat the property when he could have just used electric generators.  Exc. at 4-5.

PGW notes that the Complainant testified that when PGW found the meter bypass, he was finishing up the stucco work in the basement of the service property and that the stucco work took only three to four days to complete.  Citing PGW Exhibit 3, PGW submits that it provided evidence to show that the meter was removed sometime between February 10, 2015 and March 11, 2015, because a February-reading was the last time PGW registered any movement on the meter.  PGW also submits that if the Complainant’s testimony about using the stove to heat the house and only removing the meter to do the stucco work were true, the meter would have kept recording usage in March 2015 and beyond, whenever he used the stove to heat the property. 

Although the Complainant testified that the bypass was discovered because he had called PGW regarding a rebate, PGW submits that its testimony and documents show that the reason it was at the Complainant’s service address was to follow up on an unbilled usage tip.  PGW also finds fault with the ALJ’s finding that the Complainant’s testimony that the house heater was not installed was credible.  PGW notes that, in its opinion and contrary to the reasoning of the ALJ, it is not abnormal for a person to admit culpability for unauthorized usage of gas service but deny use of one particular appliance.  PGW argues that here the Complainant has nothing to lose by admitting some culpability and that he has a great deal to gain from admitting some malfeasance.
 
[bookmark: _Hlk511097304]PGW argues that the evidence presented by the Complainant in this matter amounts to a collection of bald assertions that do not support a decision in the Complainant’s favor.  PGW avers that the Complainant could have submitted the receipt for the house heater to show the date it was purchased, an invoice from the worker who installed the heater to show when it became operational, or testimony from the individuals who prompted the owner to install a hose where the meter should have been installed.  Instead, PGW contends that the Complainant presented a collection of unlikely excuses for why there was a bypass installed and why he should not be charged for the appliances that were present on the fuel line.  PGW maintains that, while it is clear that the Complainant is adamant, “mere bald assertions, personal opinions, or perceptions do not support the basis for a decision.”  Marion Butler v. Philadelphia Gas Works, Docket No. F-2015-2465407 (Order entered April 21, 2016).  For all of the above reasons, PGW requests that the Commission grant its Exceptions and dismiss the Complaint.

No Replies to Exceptions were filed.

Disposition

On consideration of the Exceptions, the Initial Decision, and the record in this proceeding, we do not agree with the ALJ’s conclusions.  Therefore, we shall grant PGW’s Exceptions and reverse the ALJ’s Initial Decision, consistent with the discussion in this Opinion and Order.

Mr. Abergel admits that, in renovating the rental property, he disconnected the gas line from the meter and installed a bypass to accommodate the renovation; but he disputes the amount of usage.  Mr. Abergel claims that he only used the gas oven to heat the entire house during the renovations.  PGW, however, found that the house had a water heater, range and house heater hooked up when the bypass was discovered.  Therefore, PGW calculated estimated charges for all three of the appliances in the rental unit during the period in question.  Mr. Abergel testified that he did not install the heater until just before PGW found the bypass, and that the estimated usage of that appliance should not be included.  The ALJ found Mr. Abergel’s testimony to be credible and removed that amount from the PGW bill.

In its Exceptions, PGW points out that the Complainant provided only one exhibit, which was the account history of the PECO Energy Company electric bill which exhibit did not include winter months.  The Complainant’s intent in the proffer of this exhibit was to show that the house was vacant, meaning that the usage calculations of PGW were not reflective of what was actually consumed.  However, the Complainant’s exhibit only reflected usage from September 16, 2015, forward and did not reflect the period in question.  PGW also points out other irregularities with the Complainant’s testimony: that the Complainant testified that he called PGW in order to seek information to qualify for a rebate for installation of an energy efficient heater, and that the technician found the bypass during the inspection that the Complainant had requested.  However, PGW’s records show that the utility was responding to an unbilled usage tip.  Furthermore, Mr. Abergel testified that when PGW found the bypass in November 2015, he was just finishing up the work in the basement where he installed the meter bypass, but that the stucco work only took him three to four days, and the meter stopped registering usage in March 2015.

	PGW points out that the evidence presented by the Complainant amounts to a collection of bald assertions that do not support a decision in his favor.[footnoteRef:10]  We agree.  We find particularly persuasive the fact that the Complainant did not show when the heater was actually installed or when it became operational, although that evidence should exist.  As noted, the burden of proof is on the proponent of a rule or order from the Commission.  After the utility presents evidence of co-equal weight, the Complainant is required to provide additional evidence to rebut the evidence of the Respondent-utility.  Burleson v. Pa. PUC, supra.  The shifting burden of coming forward with evidence in this instance is on Mr. Abergel to prove that PGW acted in a way which constituted unreasonable or inadequate service.  This he did not do.  On balance, we find that the estimated bill,[footnoteRef:11] which was based on a calculation of the estimated of usage of the appliances found at the subject property, and the actions of PGW are consistent with reasonable service and with the utility’s tariff. [10: 	 	Marion Butler v, Philadelphia Gas Works, Docket No. F-191502465407 
(Order entered April 21, 2016).]  [11: 		At the hearing, the ALJ found that PGW did not properly credit the Complainant’s account for two payments he made while receiving service.  When asked, PGW’s witness Jessica Glace testified that the payments totaling $181.13 were not deducted from the theft bill.  The payments were made on April 29, 2015, and November 23, 2015.  Tr. at 109-110.  Thus, we shall direct PGW to make an adjustment to the final bill to reflect this omission.] 


Conclusion

[bookmark: _Hlk512940559]Based upon our review of the Exceptions, the Initial Decision, and the record in this proceeding, we shall grant PGW’s Exceptions and reverse the ALJ’s Initial Decision, consistent with this Opinion and Order; THEREFORE,

		IT IS ORDERED:

1. That the Exceptions of Philadelphia Gas Works filed on April 24, 2017, to the Initial Decision of Administrative Law Judge Angela T. Jones are granted, consistent with this Opinion and Order.

2. That the Initial Decision of Administrative Law Judge Angela T. Jones, issued on April 4, 2017, is reversed, consistent with this Opinion and Order.

3. That the Formal Complaint filed by Elchanan and Esther Abergel against Philadelphia Gas Works on May 10, 2016, is dismissed, in its entirety.

4. That the Philadelphia Gas Works shall bill the Complainants, Elchanan and Esther Abergel, for unauthorized usage at 4807 N. 13th Street, Philadelphia, Pennsylvania for the period from January 13, 2015 through November 18, 2015, in the amount of $513.97.

5. That the Complainants, Elchanan and Esther Abergel, shall pay Philadelphia Gas Works a total amount of $780.20 [$513.97 + $123.23 (reconnection fee) + $143.00 (1/2 of the security deposit) = $780.20] to have gas service restored to 4807 N. 13th Street, Philadelphia, Pennsylvania.

6. That upon making the payments as directed in Ordering Paragraph No. 5, above, Philadelphia Gas Works shall restore gas service to the Complainants, Elchanan and Esther Abergel.

7. That after gas service has been restored the Philadelphia Gas Works shall bill the Complainants, Elchanan and Esther Abergel, the reminder of the $143 security deposit in two equal installments of $71.50 per month.

8. That the proceeding at Docket No. F-2016-2547528 be marked closed.

[image: ]BY THE COMMISSION,




Rosemary Chiavetta
Secretary

(SEAL)

ORDER ADOPTED:  April 19, 2018

[bookmark: _GoBack]ORDER ENTERED:  May 22, 2018
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