BEFORE THE

PENNSYLVANIA PUBLIC UTILITY COMMISSION

William Freed 




:








:


v.





:

C-2018-2645244








:

Aqua Pennsylvania, Inc.



:

ORDER GRANTING PRELIMINARY OBJECTION


This Order grants the Preliminary Objection filed by Aqua Pennsylvania, Inc., (Aqua) to a formal Complaint filed by William Freed (Complainant).  Aqua is correct that the Pennsylvania Public Utility Commission (PUC or Commission) does not have the statutory authority to award the monetary damages that Complainant is seeking.  That is a matter for the civil courts.

HISTORY


On January 26, 2018, Complainant filed a formal Complaint against Aqua requesting that the Commission direct Aqua to pay Complainant damages that Complainant claims Aqua caused to his premises during a 2014 main replacement.



On February 20, 2018, Aqua filed an Answer and New Matter, the latter endorsed with a Notice to Plead.  In its Answer, Aqua denied that it had damaged Complainant’s sewer line during main replacement.  In both its Answer and New Matter, Aqua argued that the Commission has no authority to award the monetary damages that Complainant is seeking.  On that basis, Aqua asked that the Commission dismiss the Complaint.



Complainant did not file an Answer or responsive pleading to the New Matter.



On February 20, 2018, Aqua filed a Preliminary Objection, again contending that the Commission has no authority to award the monetary damages that Complainant is seeking.  On that basis, Aqua once again asked that the Commission dismiss the Complaint.


Complainant did not file an Answer or responsive pleading to the Preliminary Objection.
DISCUSSION


This case is an untimely appeal of a determination by the Commission’s Bureau of Consumer Services at Case No. 3582179.


With respect to Aqua’s Preliminary Objection, Aqua is correct that the Commission does not have the authority to award cash damages.  Such cases and prayers for relief are within the jurisdiction of the civil courts.


The Commission, as a creation of the General Assembly, has only the powers and authority granted to it by the General Assembly as contained in the Public Utility Code. Tod and Lisa Shedlosky v. Pennsylvania Electric Co., Docket No. C-20066937 (Order entered May 28, 2008); Feingold v. Bell Tel. Co. of Pa., 383 A.2d 791 (Pa. 1977).  The Commission must act within, and cannot exceed, its jurisdiction. City of Pittsburgh v. Pennsylvania Pub. Util. Comm'n., 43 A.2d 348 (Pa Super. 1945).  


Commission regulations permit the filing of preliminary objections.  Aqua’s Preliminary Objection to the Complaint seeks to have the Complaint dismissed on the basis of 52 Pa. Code § 5.101(a)(1),(4):

§ 5.101.  Preliminary objections.
(a)
Grounds. Preliminary objections are available to parties and may be filed in response to a pleading except motions and prior preliminary objections.  Preliminary objections must be accompanied by a notice to plead, must state specifically the legal and factual grounds relied upon and be limited to the following:


(1)
Lack of Commission jurisdiction or improper service of the pleading initiating the proceeding.


(2)
Failure of a pleading to conform to this chapter or the inclusion of scandalous or impertinent matter.


(3)
Insufficient specificity of a pleading.


(4)
Legal insufficiency of a pleading.


(5)
Lack of capacity to sue, nonjoinder of a necessary party or misjoinder of a cause of action.


(6)
Pendency of a prior proceeding or agreement for alternative dispute resolution.


(7)  Standing of a party to participate in the proceeding.
52 Pa. Code § 5.101(a).



In deciding the preliminary objections, the Commission must determine whether, based on well-pleaded factual averments of the Petitioners, recovery or relief is possible.  Dept. of Auditor General, et al v. SERS, et al., 836 A.2d 1053, 1064 (Pa. Cmwlth. 2003), 2003 Pa. Commw. LEXIS 849;  P.J.S. v. Pa. State Ethics Comm’n, 669 A.2d 1105 (Pa. Cmwlth. 1996) 1996 Pa. Commw. LEXIS 11.  Any doubt must be resolved in favor of the non-moving party by refusing to sustain the preliminary objections.  Boyd v. Ward, 802 A.2d 705 (Pa.Cmwlth. 2002) 
All of the non-moving party’s averments in the complaint must be viewed as true for purposes of deciding the preliminary objections, and only those facts specifically admitted may be considered against the non-moving party.  Ridge v. State Employees’ Retirement Board, 690 A.2d 1312 (Pa. Cmwlth. 1997) 1997 Pa. Commw. LEXIS 148.  



Complainant alleges that Aqua caused damage to his residence because Aqua allegedly damaged a sewage trap in 2014.  Complainant does not allege any violation by Aqua of the Public Utility Code, or of the rules and regulations of the Commission, and Aqua is correct that it is well established that the Commission does not have the authority to order a public utility to pay monetary damages.  See Byer v. Peoples Natural Gas Co., 380 A.2d 383 (Pa. Super. 1977) (holding that the Commission does not have the authority to award damages); Feingold v. Bell of Pennsylvania, 477 Pa. 1, 383 A.2d 791 (1977) (holding that the Commission does not have the authority to award damages), DeFrancesco v. Western Pennsylvania Water Company, 499 Pa. 374, 453 A.2d 595 (1982); Elkin v. Bell of Pa., 491 Pa. 123, 420 A.2d 371 (1980).  Thus, the Preliminary Objection with respect to the Commission’s authority to award damages will be sustained.  


However, the allegation of negligence on the part of Aqua does potentially raise an issue under 66 Pa. C.S. §1501.  The statute at 66 Pa. C.S. §1501 governs any allegations of unreasonable or inadequate service.  Pursuant to 66 Pa. C.S. §1501, the Commission has original jurisdiction over the reasonableness and adequacy of public utility service.  Elkin v. Bell Telephone Co., 372 A.2d 1203 (Pa. Super. 1977) aff’d 420 A.2d 371 (Pa. 1977); Behrend v. Bell Telephone Co., 243 A.2d 346 (Pa. 1968).  As a general proposition, neither the Public Utility Code nor the Commission’s regulations require public utilities to provide constantly flawless service.  The Public Utility Code at 66 Pa. C.S. §1501 does not require perfect service or the best possible service but does require public utilities to provide reasonable and adequate service.  Analytical Laboratory Services, Inc. v. Metropolitan Edison Co., Docket No. C-2006608 (Order entered December 21, 2007); Emerald Art Glass v. Duquesne Light Co., Docket No. C-00015494 (Order entered June 14, 2002); Re: Metropolitan Edison Co., 80 Pa. PUC 662 (1993).


Again, any finding of a violation of Section 1501 will not result is an award of damages.  The Commission may impose sanctions on a utility, but those would be administrative, not an award of damages.  Should Complainant not wish to pursue that case, he should notify both Aqua and the Office of Administrative Law Judge as soon as possible.


THEREFORE;


IT IS ORDERED:



1.
That the Preliminary Objection filed by the Aqua Pennsylvania, Inc. at Docket No. C-2018-2645244 is granted.



2.
That the hearing scheduled for June 8, 2018, will be limited to whether Aqua violated Section 1501 of the Public Utility Code.

May 31, 2018







/s/










Dennis J. Buckley








Administrative Law Judge
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