BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Wilbert A. Young,					:
							:	
		v.					:		C-2018-3001031
							:
Duquesne Light Company,				:
							
		

ORDER DENYING THE PRELIMINARY OBJECTIONS OF  
DUQUESNE LIGHT COMPANY


		On April 4, 2018, the Complainant, Wilbert A. Young, filed a formal complaint against Duquesne Light Company (Duquesne).  On his formal complaint form, Mr. Young checked the boxes indicating that the utility is threatening to shut off his service or has already shut off his service, and that he would like a payment arrangement.  By way of relief, Mr. Young requests a payment arrangement “and time to catch up on all of the payment.”  He further indicates that he fears for his safety because he lives alone and has some health issues.   

		On April 30, 2018, Duquesne filed an answer with new matter and preliminary objections (POs).  In its answer, Duquesne admits that it sent termination notices to the Complainant but denied that they were in any way improper.  Duquesne avers that Mr. Young is not entitled to a payment arrangement because the balance that it is seeking to collect is made up entirely of Customer Assistance Program (CAP) arrears, which are not subject to Commission-ordered payment arrangements.  Duquesne further avers in its answer that the Complainant is not entitled to a payment arrangement because of his poor payment history.  In its new matter, Duquesne avers that the Complainant’s total account balance is $30,517.16, of which $10,402.00 is composed of CAP arrears.  Duquesne avers that the outstanding balance that is the subject of a termination notice and the only amount it is seeking to collect from the Complainant is made up entirely of CAP arrears, which may not be the subject of a Commission ordered payment arrangement.  
		In its POs, Duquesne argues that, pursuant to 66 Pa. C.S. § 1405(c), the Commission may not establish a payment arrangement for unpaid CAP arrears and, accordingly, the complaint should be dismissed on that basis.  Duquesne further argues that, under Commission precedent, it has discretion over whether to order a payment arrangement for an unpaid balance.  It argues that the Complainant has a poor payment history with the company and has failed to comply with several previous payment arrangements and, accordingly, the Commission should exercise its discretion and not order a payment arrangement for the non-CAP arrearage on the account.  Mr. Young did not file a response to Duquesne’s POs.  The POs are ready for decision.  		

DISCUSSION

		Commission preliminary objection practice is similar to Pennsylvania civil practice.  Equitable Small Transportation Interveners v. Equitable Gas Company, 1994 Pa.PUC LEXIS 69, Docket No. C-000935435 (July 18, 1994).  When considering the preliminary objection, the Commission must determine “whether the law says with certainty, based on well-pleaded factual averments . . . that no recovery or relief is possible.  P. J. S. v. Pa. State Ethics Commission, 669 A.2d 1105 (Pa.Cmwlth. 1996).  Any doubt must be resolved in favor of the non-moving party by refusing to sustain the preliminary objections.  Boyd v. Ward, 802 A.2d 705 (Pa.Cmwlth. 2002).”  Dept. of Auditor General, et al. v. State Employees’ Retirement System, et al., 836 A.2d 1053, 1064 (Pa.Cmwlth. 2003).   

		The rules regarding preliminary objections are as follows:

§ 5.101.  Preliminary objections.
(a)	Grounds. Preliminary objections are available to parties and may be filed in response to a pleading except motions and prior preliminary objections.  Preliminary objections must be accompanied by a notice to plead, must state specifically the legal and factual grounds relied upon and be limited to the following:

(1)  Lack of Commission jurisdiction or improper service of the pleading initiating the proceeding.

(2)  Failure of a pleading to conform to this chapter or the inclusion of scandalous or impertinent matter.

(3)  Insufficient specificity of a pleading.

(4)  Legal insufficiency of a pleading.

(5) Lack of capacity to sue, nonjoinder of a necessary party or misjoinder of a cause of action.

(6)  Pendency of a prior proceeding or agreement for alternative dispute resolution.

(7)  Standing of a party to participate in the proceeding.
* * *
52 Pa. Code § 5.101(a).  


		 In reviewing preliminary objections, only the facts in the pleadings filed by the non-moving party may be presumed to be true in order to determine whether recovery is possible. Pennsylvania State Lodge, Fraternal Order of Police v. Dept. of Conservation & Natural Resources, 909 A.2d 413 (Pa.Cmwlth. 2006) aff'd, 492 Pa. 304, 924 A.2d 1203 (2007).  
The reviewing authority will accept as true the well-pled averments set forth in the complaint, and all inferences reasonably deducible therefrom.  Conclusions of law, unwarranted inferences from facts, argumentative allegations, or expressions of opinion will not be accepted as true for purposes of evaluating preliminary objections.  "In order to sustain preliminary objections, it must appear with certainty that the law will not permit recovery, and, where any doubt exists as to whether the preliminary objections should be sustained, the doubt must be resolved in favor of overruling the preliminary objections.  Corman, et al. v. The National Collegiate Athletic Association, 74 A.2d 1149 (Pa.Cmwlth. 2013), 2013 Pa. Commw. LEXIS 353.

		Here, Mr. Young requests in his complaint a payment arrangement and time to catch up on all payments.  He avers that he fears for his safety because he lives alone and has some health issues.   

		As noted above, in ruling on POs, only the facts in the pleadings filed by the non-moving party may be considered and presumed true in order to determine whether recovery is possible. The reviewing authority must accept as true all well-pled averments in the complaint, and all inferences reasonably deducible from those averments.  Here, Mr. Young does not distinguish in his complaint between the CAP portion of his outstanding balance and the non-CAP portion.  He merely states he would like a payment arrangement and time to catch up.  While Duquesne may be correct that it is only seeking to collect the CAP portion of Mr. Young’s total balance, and that the Commission may not establish a payment arrangement for outstanding CAP charges, the Complainant does not limit the account balance at issue here to merely the CAP portion.  In accepting as true all reasonable inferences deducible from his complaint, it may very well be his intent that his entire account balance is the subject of his complaint and the amount for which he is seeking a payment arrangement.  Accordingly, Duquesne’s request that the complaint be dismissed preliminarily because the Commission may not establish a payment arrangement for CAP arrears must be denied.  A hearing is necessary to fully address this issue.  

		Duquesne also argued in its POs that, with respect to the non-CAP portion of Mr. Young’s total balance, the Commission should exercise its discretion and not order a payment arrangement because of his alleged poor payment history.  This request must also be denied. Since Mr. Young did not address or allege facts about his payment history in his complaint, there is no basis upon which to rule on Duquesne’s POs on this issue.  A hearing is necessary to fully address this issue.  

		I note here Duquesne is correct that, under the Pennsylvania Public Utility Code, the Commission does not have the authority to order a payment arrangement for outstanding CAP charges.  Accordingly, the Commission cannot order a payment arrangement for the portion of Mr. Young’s total outstanding balance made up of CAP arrears.  Duquesne is also correct that, in situations where a customer has a poor payment history and has not demonstrated good faith in trying to pay his or her utility charges, the Commission may decide not to order a payment arrangement for outstanding non-CAP charges on a customer’s account.                                	

For the reasons stated above, the preliminary objections filed by Duquesne will be denied and an evidentiary hearing will be scheduled.     

		THEREFORE,

		IT IS ORDERED:

		1.	That the preliminary objections filed by Duquesne Light Company are denied.   

		2.	That this matter be set for hearing.


Dated:	June 6, 2018
							_____________________________
							Steven K. Haas
							Administrative Law Judge    		
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