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RECONSIDERATION ORDER
BY THE COMMISSION:
Before the Commission for consideration and disposition is a Petition for Reconsideration (Petition) of Pennsylvania‑American Water Company – Wastewater Division (PAWC or Company) filed on May 23, 2018, in the above-captioned proceeding.  The Petition refers to the Commission’s Order issued on May 17, 2018 (May 17 Order), which directed PAWC to file a tariff or tariff supplement no later than June 15, 2018, to establish either a Tax Cuts and Jobs Act Temporary Surcharge or a Tax Cuts and Jobs Act Voluntary Surcharge (collectively, Tax Cuts and Jobs Act Surcharge).  A Tax Cuts and Jobs Act Surcharge of 7.68% (i.e., a bill credit of 7.68%) was ordered for the Company’s entire Wastewater Division to reflect the impact of the reduction in the Federal corporate income tax rate from 35% to 21% made by the Tax Cuts and Jobs Act.  No Response to the Petition has been filed.  
For the reasons set forth herein, we will grant the Company’s Petition and modify the May 17 Order to recognize PAWC’s Scranton Wastewater Operations separately from its Wastewater Operations Excluding Scranton.  
BACKGROUND
On December 22, 2017, Public Law No. 115-97 was signed into law by the President of the United States.  The short title of this law is the Tax Cuts and Jobs Act (TCJA).  Pursuant to the TCJA, effective January 1, 2018, various provisions of the Tax Reform Act of 1986 (TRA) have been repealed or amended.  One of the many modifications to the TRA resulting from the passage of the TCJA is a reduction in the corporate Federal Income Tax (FIT) rate from 35% to 21%.  
By Secretarial Letter issued February 12, 2018, the Commission directed PAWC to furnish verified responses to certain data requests in order to calculate, among other things, the net effect on income tax expense and rate base as a result of implementation of the TCJA.  Further, the Commission requested that the Company complete a template to assist the Commission in determining the effect on taxable income and consumer rates related to the TCJA.  On March 15, 2018, the Commission issued a Temporary Rates Order at Docket No. M‑2018‑2641242, directing PAWC and other Commission‑regulated public utilities to file its current base rates and riders as temporary rates, pursuant to Section 1310(d) of the Public Utility Code.  66 Pa. C.S. § 1310(d).  
On May 17, 2018, the Commission issued another Temporary Rates Order at the same docket, which held that the tax savings and associated reductions in utility revenue requirements resulting from the TCJA should be flowed back to consumers on a current basis using a negative surcharge.  Therefore, for utilities like PAWC without a currently‑pending general rate proceeding, the Commission issued a utility‑specific order that directed each such utility to file temporary rates, pursuant to Section 1310(d) of the Code, in the form of a negative surcharge that reflects the annual reduction in federal tax expense and associated revenue requirement based on the financial information provided by each utility.  This negative surcharge is to be filed as a Section 1307(a) adjustment mechanism, subject to annual reconciliation.  The negative surcharge will appear on customer bills rendered on July 1, 2018, and thereafter, will be based upon the net tax savings due to the TCJA, relying upon projected 2018 data as set forth in each utility’s response to the Commission’s data requests.
The Commission recognized that the tax savings from the TCJA commenced on January 1, 2018, and determined that, in lieu of addressing this portion of the tax savings in its May 17, 2018 Temporary Rates Order, each utility in this group would be directed to establish a deferred regulatory liability account to accrue interest at the residential mortgage lending rate specified by the Secretary of Banking in accordance with the Loan Interest and Protection Law (41 P.S. § 101, et seq).

Finally, the Commission provided that, in the alternative, utilities like PAWC could file a voluntary rate change pursuant to Section 1307(a) which incorporates a negative surcharge reflecting the rate reductions resulting from the TCJA.  This filing would terminate the utility’s temporary rates as established in the Commission’s March 15, 2018 order and the corresponding docket will be marked closed.
DISCUSSION
The Code establishes a party’s right to seek relief following the issuance of final Commission decisions pursuant to Subsections 703(f) and (g), 66 Pa. C.S. § 703(f) and § 703(g), relating to rehearings, as well as the rescission and amendment of orders.  Such requests for relief must also be consistent with Section 5.572 of our Regulations, 52 Pa. Code § 5.572, relating to petitions for relief following the issuance of a final decision.  The standards for granting a Petition for Reconsideration were set forth in Duick v. Pennsylvania Gas and Water Company, 1982 Pa. PUC Lexis 4, *12-13 (1982) (Duick):  

A petition for reconsideration, under the provisions of 66 Pa. C.S. § 703(g), may properly raise any matters designed to convince the Commission that it should exercise its discretion under this code section to rescind or amend a prior order in whole or in part.  In this regard we agree with the Court in the Pennsyl​vania Railroad Company case, wherein it was said that: “[p]arties…, cannot be permitted by a second motion to review and reconsider, to raise the same questions which were specifically considered and decided against them…” What we expect to see raised in such petitions are new and novel arguments, not previously heard, or considerations which appear to have been overlooked or not addressed by the Commission.  Furthermore, the Commission has held that a Petition for Clarification must meet the same standard as a Petition for Reconsideration. 
See Petition of PECO Energy Company for Approval of its Revised POR Program, Docket No. P-2009-2143607 (Opinion and Order issued August 10, 2010). 

In considering this Petition, we are reminded that we are not required to consider expressly (or at great length) each and every contention raised by a party to our proceedings.  University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).  Any argument that is not specifically addressed herein shall be deemed to have been duly considered and denied without further discussion.  


In its petition, the Company states that its entire Wastewater Division was directed to file a tariff or tariff supplement to establish a negative surcharge of 7.68% to reflect the impact of the reduction in the Federal corporate income tax rate made by the TCJA.  Petition at 1.  However, PAWC contends that its Wastewater Division consists of its Wastewater Operations Excluding Scranton and, separately, its Scranton Wastewater Operations.  While the Company agrees that the TCJA Surcharge established by the Commission for the Wastewater Operation Excluding Scranton is correct, PAWC states that the negative surcharge for the Scranton Wastewater Operations should be 5.47% as shown by the information submitted by the Company to the Commission on April 16, 2018.  Thus, PAWC requests that the Commission grant reconsideration and revise the Company’s order to provide that PAWC establish a TCJA Surcharge of 7.68% for its Wastewater Operation Excluding Scranton and a TCJA Surcharge of 5.47% for its Scranton Wastewater Operation.

On March 9, 2018, the Company filed a response to the Commission’s February 12, 2018 Secretarial Letter, which sought verified responses to data requests regarding the revenue requirement effect of the TCJA tax rate changes.  In its response, PAWC showed that the change, expressed as a percentage, would be 6.79 for its Water Division, 7.68% for its Wastewater Operations Excluding Scranton, and 5.42% for its Scranton Wastewater Operations.  Subsequently, on April 16, 2016, PAWC revised its verified response regarding the Scranton Wastewater Operations, which changed the projected percentage differential from 5.42% to 5.47%.  However, in our May 17, 2018 Order, the Commission directed PAWC to establish a 7.68% surcharge for its entire Wastewater Division.

Upon our review and consideration of the PAWC Petition, we first agree that the Petition for Reconsideration meets the standard expressed in Duick; it raises an issue overlooked by the Commission.  We will grant the Petition to conform to the verified response that the Company provided to the Commission.  Moreover, as to substance, we agree that our May 17, 2018 Order regarding the negative surcharge applied to the Company’s Wastewater Division should be revised.  The TCJA surcharge of 7.68% will hereby be applicable only to the Wastewater Operations Excluding Scranton and the TJCA Surcharge application to the Scranton Wastewater Operations is hereby 5.47%.  THEREFORE,

IT IS ORDERED:

1.
That the Petition for Reconsideration filed by Pennsylvania‑American Water Company – Wastewater Division is granted.


2.
That the May 17, 2018 Order in the above-captioned proceeding is hereby revised by adjusting the TCJA surcharge relating to the Company’s Scranton Wastewater Operations from 7.68% to 5.47% to conform to the verified response PAWC provided to the Commission on April 16, 2018.
3.
That the Secretary’s Bureau shall serve a copy of the instant Order granting reconsideration of the May 17, 2018 Order on the Office of Consumer Advocate and the Office of Small Business Advocate.
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BY THE COMMISSION

Rosemary Chiavetta

Secretary

(SEAL)

ORDER ADOPTED:  June 14, 2018
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