PENNSYLVANIA
PUBLIC UTILITY COMMISSION
Harrisburg, PA  17105-3265


Public Meeting held June 14, 2018

Commissioners Present:

Gladys M. Brown, Chairman
Andrew G. Place, Vice Chairman
Norman J. Kennard
David W. Sweet
John F. Coleman, Jr.


Ross E. Schell						     		     C-2016-2566320

	v. 

PPL Electric Utilities Corporation  


OPINION AND ORDER


BY THE COMMISSION:

[bookmark: _Hlk501454911]		Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Exceptions of Ross Schell (Complainant or Mr. Schell), filed on April 5, 2017, to the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Jeffrey A. Watson, issued on April 4, 2017.  PPL Electric Utilities Corporation (PPL, Respondent, or Company) filed Replies to Exceptions on April 10, 2017.  For the reasons stated below, we will deny the Complainant’s Exceptions and adopt the Initial Decision which dismisses the Complaint, consistent with this Opinion and Order.

History of the Proceeding

		On September 12, 2016, Mr. Schell filed a Formal Complaint (Complaint) at Docket No. C-2016-2566320 (Complaint), alleging reliability, safety, or quality problems with his electric service.  As relief, Mr. Schell requested that a $150,000 penalty be paid to him and that his billing be restarted two months after the Complaint was settled or completed.  Mr. Schell filed an Amended Formal Complaint on January 11, 2017 (First Amended Complaint), alleging reliability, safety, or quality problems with his electric service.  As relief, Mr. Schell requested “seventeen years of bill pay back because of lousy service.”

		PPL filed an Answer to the Complaint on October 3, 2016, denying the material allegations in the Complaint.

		The ALJ conducted a telephonic hearing on January 12, 2017.  The Complainant appeared pro se and testified on his own behalf.  He offered one exhibit which was admitted into evidence.  PPL was represented by counsel who presented testimony from one witness and offered one exhibit which was entered into evidence.

		On January 13, 2017, the Complainant filed a petition for interlocutory review with the Commission.  The Petition was not granted within thirty days of filing and therefore was deemed denied.[footnoteRef:1] [1: 	 	52 Pa. Code § 5.303(b).] 


		The hearing resulted in a forty-seven-page transcript.  The record was closed by interim order entered on March 8, 2017.   

		In the Initial Decision, issued April 4, 2017, ALJ Watson dismissed the Complaint on the basis that the Complainant failed to meet his burden of proof.

		As previously noted, the Complainant filed Exceptions on April 5, 2017, and PPL filed Replies to Exceptions on April 10, 2017. 

Background

		The Complaint concerned alleged interruptions of electric service on December 1, 21, and 23, 2016, and January 3, 2017.  The Complainant was not certain of the dates of the outages.  Tr. at 17-19.  The Complainant further testified that he did not call PPL regarding the outages and that the last time he contacted PPL was in 2014.  Tr. at 19.  PPL objected to any testimony or evidence regarding reliability or safety issues prior to September 1, 2016.  PPL stated that the Commission has already heard all allegations of outages prior to September 2016.  PPL averred that there are multiple cases pending and some that have been decided upon such that the only issues that can be raised are those from September 2016 on.  The ALJ limited the Complaint to reliability issues after September 1, 2016.  Tr. at 15-16.

[bookmark: _Hlk502910000]		PPL presented the testimony of Michael Hadginske, a senior electrical engineer employed by the Respondent as a reliability engineer.  Mr. Hadginske testified that the Complainant incurred a momentary interruption of service with a duration of zero minutes or typically two seconds on September 4, 2016, and a two-second interruption on September 7, 2016.  Tr. at 32.  The cause of the interruption on September 7, 2016, was the failure of a transformer.  The problem was isolated within two seconds and Mr. Schell’s power was restored.  Tr. at 32.  Mr. Hadginske testified that momentary interruptions lasting two seconds occurred on September 23, October 29 and November 19, 2016.  Mr. Hadginske stated that the November 19 outage was caused by a tree falling in the neighborhood during a three-day windstorm.  Power was again restored within two seconds.  Tr. at 33.  Mr. Hadginske testified that PPL’s monitoring did not show an indication of an outage on the dates that Mr. Schell testified about, namely, December 1, 21 and 23, 2016, and January 3, 2017.  Mr. Hadginske noted that there were also no indications that other customers called in with any momentary interruption complaints or permanent outage complaints on those dates.  Tr. at 33-34.

[bookmark: _Hlk501551441]		PPL presented testimony that it has implemented tree trimming measures on the feeder system servicing the service location.  The tree trimming operations have been completed in the service location area, and PPL noted that over the past three months, there has been a substantial decline in any unknown momentary outages.  Tr. at 35.

Discussion

Legal Standards

As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Public Utility Code (Code).  66 Pa. C.S. § 332(a).  To establish a sufficient case and satisfy the burden of proof, the Complainant must show that the Respondent is responsible or accountable for the problem described in the Complaint.  Patterson v. The Bell Telephone Company of Pennsylvania, 72 Pa. P.U.C. 196 (1990).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. denied, 529 Pa. 654, 602 A.2d 863 (1992).  That is, the Complainant’s evidence must be more convincing, by even the smallest amount, than that presented by the Respondent.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, this Commission’s decision must be supported by substantial evidence in the record.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. PUC, 489 Pa. 109, 413 A.2d 1037 (1980).

Upon the presentation by a complainant of evidence sufficient to initially satisfy the burden of proof, the burden of going forward with the evidence to rebut the evidence of the complainant shifts to the respondent.  If the evidence presented by the respondent is of co-equal value or “weight,” the burden of proof has not been satisfied. The complainant now has to provide some additional evidence to rebut that of the respondent.  Burleson v. Pa. PUC, 443 A.2d 1373 (Pa. Cmwlth. 1982), aff’d, 501 Pa. 433, 461 A.2d 1234 (1983).  While the burden of going forward with the evidence may shift back and forth during a proceeding, the burden of proof never shifts.  The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. Pa. PUC, 768 A.2d 1217 (Pa. Cmwlth. 2001).

In the Initial Decision, ALJ Watson made seventeen Findings of Fact and reached five Conclusions of Law.  I.D. at 3-4,  9.  We shall adopt and incorporate herein by reference the ALJ’s Findings of Fact and Conclusions of Law unless they are either expressly or by necessary implication overruled or modified by this Opinion and Order.

Before addressing the Exceptions, we note that any issue or Exception that we do not specifically address shall be deemed to have been duly considered and denied without further discussion.  It is well settled that we are not required to consider, expressly or at length, each contention or argument raised by the parties.  Consolidated Rail Corp. v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984). 

The ALJ’s Initial Decision

ALJ Watson determined that the Complainant failed to establish a prima facie case that PPL failed to provide him with adequate, efficient, safe, and reasonable utility service in violation of Section 1501 of the Code, 66 Pa. C.S. § 1501.[footnoteRef:2]  Initially, the ALJ stated that the Code requires adequate, efficient, safe, and reasonable service and facilities, not “perfect service.”  I.D. at 5 (citing Manuel A. Biason v. Metropolitan Edison Company, Docket No. C-00004450 (Order entered December 19, 2001)).  The ALJ also stated that service must only be reasonably continuous and without unreasonable interruptions or delay.  Id. [2: 	d	Section 1501 of the Code, 66 Pa. C.S. § 1501, provides the following, in pertinent part:

Every public utility shall furnish and maintain adequate, efficient, safe, and reasonable service and facilities, and shall make all such repairs, changes, alterations, substitutions, extensions, and improvements in or to such service and facilities as shall be necessary or proper for the accommodation, convenience, and safety of its patrons, employees, and the public.] 


The ALJ stated that according to PPL, Mr. Schell experienced momentary outages of a duration of approximately two seconds on September 4 and 7, October 29 and November 19, 2016.  The ALJ noted that PPL had been performing tree trimming and vegetation management operations on the circuit that services the service location during that period, and upon completion of those operations there has been a substantial decline in unknown momentary outages in the area of the service address over the past three months.  I.D. at 7.

The ALJ noted that PPL offered to install a volt recording meter on the Complainant’s line at no cost to the Complainant.  The ALJ stated that a volt recording meter records all voltage and aids in diagnosing the cause of outages, including momentary outages and internal problems in the residence.  The Complainant declined the offer to install the volt recording meter.  I.D. at 7.

The ALJ concluded that although the evidence the Respondent presented established that the Complainant experienced four brief momentary outages, no evidence was presented establishing that the momentary outages could have been prevented by PPL or that PPL failed to adequately and timely address the outages.  Id. at 7.  The ALJ determined that the Complainant did not present credible evidence or authority to establish that the number of outages he experienced or the customer service PPL provided in addressing the outages constituted inadequate, inefficient, unsafe, or unreasonable service.  Id. at 8.

Exceptions, Replies, and Disposition 

		In his Exceptions, Mr. Schell avers that while his Complaint pertains to electric outages on specific dates, he has been experiencing outages at his residence for the past seventeen years.[footnoteRef:3]  The Complainant states that PPL has admitted to the outages but has not provided a reason for the momentary outages.  The Complainant also states that the ALJ failed to consider the evidence of the momentary outages in reaching his decision and that the ALJ may be biased against him.  The Complainant argues that PPL’s witnesses lied during the hearing regarding whether PPL knew if Complainant’s power was going on or off.  Exc. at 2.  The Complainant stated that he “declined the volt meter because it does not do what was said.”  He argued further that “PPL has already su[b]mitted evidence that they know my power was going on and off all the time yet they never did anything about it.”  The Complainant indicates that the power has been “going off less than normal recently . . . but over time it will happen again.”  Id. at 2.  [3: 	 	While the Parties have not raised this issue herein, we note that there is a statute of limitations period in Section 3314(a) of the Code, 66 Pa. C.S. § 3314(a), that generally prohibits any action for civil penalties that is brought more than three years from the date on which liability arose.  ] 


		In its Replies to Exceptions, PPL avers that the ALJ properly found, based on the substantial evidence in the record, that the Complainant failed to meet his burden of proving that PPL violated the Code, a Commission Regulation, or a Commission Order.  R. Exc. at 5.  PPL submits that the Complainant’s broad allegations concerning momentary interruptions of service were considered by the ALJ and properly found not to amount to unreasonable or unreliable service.  R. Exc. at 2.

		PPL notes that the Complainant did not report to PPL any of the outages subject to his Complaint and has not reported any outages to PPL since 2014.  R. Exc. at 2.  PPL submits that it offered to install a volt recording meter on Complainant’s meter at no cost to Complainant.  PPL contends that the volt meter could provide diagnostic information, but since the Complainant refused the offer, he cannot then prove unreasonable or unreliable service.  R. Exc. at 2.  

		PPL indicates that its efforts appear to have ended the Complainant’s momentary outages.  PPL asserts that the Complainant cannot meet his burden of showing inadequate, unsafe, or unreasonable service based on limited momentary outages and emphasizes that the Company has been engaged in active tree trimming and installation of animal guarding to protect against environmental events that could lead to outages.  R. Exc. at 5.

		Based on our review of the record, we find that the ALJ correctly determined that the Complainant did not establish a prima facie case that PPL failed to provide adequate, safe, efficient, and reasonable utility service under Section 1501 of the Code, and that the ALJ’s determination was based on substantial evidence in the record.  While the Parties do not dispute that Mr. Schell experienced momentary outages on four occasions, the ALJ is correct that it is well-established that Section 1501 does not require public utilities to provide perfect service.  Manuel A. Biason, supra, at 6.  A public utility is obligated to provide service that is reasonably continuous and without unreasonable interruptions or delay.  Interruption of service and variation in supply characteristics can occur and not every interruption, outage or variation in service per se constitutes a violation of the public utility’s duty to provide safe, adequate and reasonable service and facilities.  See Enola McGrew Duncan on behalf of A-Rize-N Management Co. LLC v. Pennsylvania American Water Co., Docket No. C-2009-2119162 (Final Order entered August 5, 2010); see also 66 Pa. C.S. § 1501.  There is no indication in the record that the outages were due to intentional action by PPL or that PPL could have prevented the outages.  In this regard, Mr. Hadginske testified that the momentary outage on September 7, 2016, was caused by the failure of an individual transformer.  Tr. at 32.

		Mr. Hadginske also testified that the momentary outage on November 19, 2016, occurred during a windstorm.  Tr. at 33.  PPL has conducted tree trimming operations to prevent future service interruptions and installed animal guards on the transformers.  R. Exc. at 5.   Thus, the record demonstrates that PPL took appropriate actions to quickly restore service, investigate the outages, and prevent the outages from recurring once it determined the causes of the interruptions.  Tr. at 33-35.  Both Parties indicated that the Complainant has not experienced any recent momentary service interruptions.  For these reasons, we cannot conclude that PPL violated the Code, a Commission Regulation, or a Commission Order.  Therefore, we shall deny the Complainant’s Exceptions.

Conclusion

Based on our review of the record, the Exceptions, and the applicable law, we find that the ALJ’s Initial Decision is sound and agree with the ALJ’s determination to dismiss the Complaint.  Accordingly, we shall deny the Complainant’s Exceptions and adopt the ALJ’s Initial Decision, consistent with this Opinion and Order; THEREFORE,

IT IS ORDERED:

1.	That the Exceptions filed by Ross E. Schell on April 5, 2017, are denied.

2.	That the Initial Decision of Administrative Law Judge Jeffrey A. Watson, issued on April 4, 2017, is adopted.  

3.	That the Formal Complaint filed by Ross E. Schell against PPL Electric Utilities Corporation at Docket No. C-2016-2566320 is dismissed.

4.	That the proceedings at Docket No. C-2016-2566320 be marked closed.

[bookmark: _GoBack][image: ]							BY THE COMMISSION,	



							Rosemary Chiavetta
							Secretary


(SEAL)

ORDER ADOPTED:  June 14, 2018  

ORDER ENTERED:  June 14, 2018
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