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OPINION AND ORDER

BY THE COMMISSION:


Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition is the Petition for Reconsideration of Staff Action (Petition) filed by GJT Enterprises Inc. t/a Limos R Us (Petitioner or GJT Enterprises) on November 23, 2016.  The Petition was filed in response to the Secretarial Letter issued on November 4, 2016, in the above-captioned docket number, which canceled the Petitioner’s Certificates of Public Convenience.  No Response to the Petition has been filed.  For the reasons set forth herein, we will deny the Petition, consistent with this Opinion and Order.
History of Proceeding

GJT Enterprises was issued Certificates of Public Convenience on June 17, 2008, at Docket No. A-2008-2019746, authorizing transportation of persons in limousine service, and on March 18, 2010 at Docket No. A-2009-2145457 (Certificates), authorizing transportation of persons in group and party of fifteen passengers or less.

On July 1, 2016, the Bureau of Investigation & Enforcement (I&E) filed a Formal Complaint in this docket (Complaint or Instant Complaint) against GJT Enterprises.  The Complaint alleged that GJT operated vehicles on three days while its authority to operate was under suspension for failure to have proof of insurance on file with the Commission.  The Complaint explained that the allegations were based on information from GJT’s vehicle logs from September 2015 through March 2016, as obtained by an Enforcement Officer.  Specifically, the Complainant stated:

3.	That Respondent’s operating rights were suspended on September 16, 2015, for failure to maintain evidence of insurance on file with this Commission.  The suspension was lifted on March 26, 2016 when proof of insurance was received.  Therefore, there was a lapse of insurance coverage from September 16, 2015 through March 26, 2016.

4.	That on May 4, 2016, Enforcement Officer Rob Maholik interviewed Joseph Ruffalo, who identified himself as the manager of GJT Enterprises.  At that time, Officer Maholik obtained vehicle logs for the time period of September, 2015 through March, 2016 for inspection.  The logs reveal that Respondent permitted its vehicle to be operated three days while under suspension.
 
5.	That Respondent, by permitting its vehicle to be operated while under suspension, violated 52 Pa. Code §32.2 and §32.11 and 66 Pa. C.S. §501(c), in that it failed to observe, obey and comply with a Commission regulation or order, and the terms and conditions thereof.  The penalty for this violation is $1,000 for each day Respondent operated during the suspension and cancellation of the certificate of public convenience, for a total of $3,000.


Complaint at ¶¶ 3-5.  For relief, I&E requested that the Commission fine GJT Enterprises the sum of three thousand dollars ($3,000), or one thousand dollars ($1,000) per violation, and cancel the Certificates. 

A Notice was attached to the Complaint which informed the Petitioner to file an Answer within twenty days of the date of service of the Complaint. The Notice also stated that if the Petitioner failed to answer the Complaint, I&E would request that the Commission issue a Secretarial Letter imposing a penalty.  The Notice stated that the penalty could include a fine, the suspension or revocation of your certificate of public convenience or other remedy.  Complaint Notice at ¶ B.

The Complaint was served on the Petitioner by Certified Mail on July 1, 2016, to 130 Estates Road, Greentown, PA 18426, the last known physical address provided to the Commission.  On July 12, 2016, the Complaint was returned to the Commission’s Secretary’s Bureau marked as “Return to Sender; Refused; Unable to Forward.”  Based on the record, the Complaint was re-sent on July 25, 2016, to the same address.  I&E also published the Complaint in the Pennsylvania Bulletin on August 6, 2016, at 46 Pa.B. 4910.  Included with the published Complaint was the Notice, discussed supra, advising the Petitioner that it must file an Answer within twenty days.

On November 4, 2016, a Secretarial Letter (Cancellation Secretarial Letter) was issued, noting that no Answer had been filed within twenty (20) days of the date of service, which occurred by publication in the Pennsylvania Bulletin on August 6, 2016, and deeming admitted, by operation of law, the allegations in the Complaint.  Consequently, the Secretarial Letter sustained the Complainant, cancelled the Certificates and imposed the fine requested by I&E in the amount of $3,000.

On November 23, 2016, GJT Enterprises filed the instant Petition seeking the Commission’s reconsideration of the Staff Action taken in the Cancellation Secretarial Letter.

Discussion

We begin by considering the nature of the petition before us, because the analysis to be applied depends on the type of filing that is under consideration.  Here, it is evident that the Petitioner is challenging the cancellation of its Certificates and is seeking reinstatement of the authority to operate.  Thus, with respect to the Cancellation Secretarial Letter we shall treat the Petition as both a petition for reconsideration of the staff action and a petition for reinstatement of authority.

Legal Standards

Section 5.44 of the Commission’s Regulations, 52 Pa. Code § 5.44, permits a party to seek the Commission’s reconsideration of actions taken by the Commission’s staff pursuant to the staff’s delegated authority from the Commission.[footnoteRef:1] [1:  	To deal efficiently with various routine and non-controversial matters that require the Commission’s approval, the Commission has expressly delegated its approval authority to staff regarding certain matters that are deemed to be routine, ministerial and non-policy making in nature.  Thus, for specific delegated matters, in lieu of action at public meeting, individual bureaus may exercise the Commission’s authority by Secretarial Letter.] 


In pertinent part, Section 5.44 of the Commission’s Regulations, 52 Pa. Code § 5.44, provides as follows:


(a)  Actions taken by staff, other than the presiding officer, under authority delegated by the Commission, will be deemed to be the final action of the Commission unless reconsideration is sought from the Commission within 20 days after service of notice of the action . . . .

(b)  An action taken by staff under delegated authority will note the parties’ right to seek reconsideration of the action under this section. 

(c)  Petitions for reconsideration from the action of the staff will be addressed by the Commission at public meeting.


A party seeking reconsideration of a staff action is required to file a petition, the requirements of which are governed under Section 5.41 of our Regulations, 52 Pa. Code § 5.41 (relating to petitions generally).  See 52 Pa. Code § 5.44(c).  The Commission will address a petition for reconsideration of the delegated staff action at public meeting.  Id.

It is well-settled that decisions such as whether to grant a petition for reinstatement are left to the Commission’s discretion and will be reversed only if that discretion is abused.  Hoskins Taxi Service v. Pa. PUC, 486 A.2d 1030 (Pa. Cmwlth. 1985).  In ruling upon a petition for reinstatement, it is incumbent upon the Commission to examine all relevant factors in order to reach an equitable result.  Medical Transportation, Inc., 57 Pa. P.U.C. 79 (1983).

[bookmark: co_pp_sp_999_2_1]The Commission has identified five factors which are particularly relevant to the determination of a petition to reinstate: (1) the amount of time which elapsed between the cancellation of the certificate of public convenience and the filing of the petition to reinstate; (2) whether the petitioner has a record of habitually violating the Public Utility Code (Code) or the Commission’s Regulations; (3) the reasonableness of the excuse given for the violation that caused the certificate to be canceled, Re: Bishop, 58 Pa. P.U.C. 519 (1984); (4) whether the petitioner has implemented procedures to prevent a recurrence of the circumstances giving rise to the subject complaint, PUC v. Grimm Motors, Docket No. A-00111048, et al. (May 1, 1998); and (5) whether the petitioner is in compliance with the requirement that all assessments must be current prior to reinstatement, Re: M.S. Carriers, Inc., Docket No. A-00110601 (May 4, 1999).

Finally, we are not required to consider expressly or at length each contention or argument raised in the Petition.  Consolidated Rail Corp. v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).  Therefore, any issue that we do not specifically address or delineate in this decision shall be deemed to have been duly considered and denied without further discussion.

Disposition

It is necessary to evaluate all five reinstated factors in deciding whether to grant or deny the Petition’s request to reconsider the Cancellation Secretarial Letter and reinstate the authority of the Petitioner. 

The first factor relevant to the determination of a petition for reinstatement is the amount of time a certificate remains dormant.  As noted above, the Petitioner filed the instant Petition on November 23, 2016, less than twenty days after the cancellation was issued on November 4, 2016, and within the period allotted under the Commission’s Regulations for petitions for reconsideration of staff actions at 52 Pa. Code § 5.44(a).  This factor weighs favorably toward granting reinstatement.

The second reinstatement factor is whether the Petitioner has a record of habitually violating the Code or the Commission’s Regulations.  As discussed more extensively below, the record before us reveals that I&E has instituted three formal complaints against the Petitioner since its Certificates were issued although the third complaint was rescinded based on evidence produced by the Petitioner to I&E. Additionally, we take notice of a $600 fine imposed by Secretarial Letter issued August  1, 2016, at Docket No. C-2014-2421326, due to the Petitioner’s failure to file an answer to the complaint in that docket.  I&E alleged in its Complaint that two specific violations were related to the Petitioner’s operations.  Thus, our review of the Petitioner’s history of violations of the Code and our Regulations as it pertains to the Petitioner’s operations, and especially as it pertains to the Petitioner’s failure to answer the Formal Complaint filed by the I&E related to the Petitioner’s operations, would lead us to a conclusion that such violations appear habitual.  Accordingly, the second reinstatement factor counts against reinstatement.

The third reinstatement factor queries the reasonableness of the excuse offered for the violation.  We note here that the reason for the cancellation of the Petitioner’s Certificates was that it failed to file an Answer to the Complaint and, consequently, the alleged violations in the Complaint were deemed admitted and the Complaint was sustained, pursuant to 52 Pa. Code § 5.61(c).[footnoteRef:2]  The Complaint alleged that the Petitioner had operated its vehicles on three days while its authority to operate was under suspension for failure to maintain proof of insurance on file with the Commission. [2:  	Section 5.61(c) of our Regulations, 52 Pa. Code § 5.61(c), provides that a respondent who fails to file an Answer within the twenty-day response period may be deemed in default, and the relevant facts stated in the complaint may be deemed admitted.  The Commonwealth Court has upheld the Commission’s authority to sustain complaints that are not answered within twenty days. See, Fusaro v. Pa. PUC, 382 A.2d 794, 797 (Pa. Cmwlth. 1978).  
] 


The Petitioner explains that it did not file an Answer to the Complaint because it was not properly served with the Complaint.  Petition at ¶ 17.  More specifically, the Petitioner alleges that the Certified Mail envelope was not properly addressed to the Petitioner, and that the Petitioner did not take notice of the published Complaint in the Pennsylvania Bulletin.  Petition at ¶¶ 7-8, 10.

Based upon our review of the record, we find that the Petitioner was properly served with the Complaint.  After the Complaint was returned by the U.S. Postal Service, the Secretary’s Bureau re-served the Complaint on July 25, 2016, to the same address.  More importantly, for purposes of our disposition herein, I&E proceeded cautiously and published the Complaint and Notice to Answer in the Pennsylvania Bulletin on August 6, 2016, pursuant to the alternative service rule in our Regulation, at 52 Pa. Code § 1.53(e) (related to service by Commission), which provides as follows: 

(e) Alternative service.  If the Commission is unable to serve a party by mail at the party’s last known address, the Commission may make service by publication in a newspaper of general circulation in the same area as the party’s last known address.  In the alternative, service may also be accomplished by publication in the Pennsylvania Bulletin or by service on the Secretary of the Commonwealth, if  appropriate.


[bookmark: co_pp_sp_999_3_1]52 Pa. Code § 1.53(e).  Subsection (e) clearly authorizes the Commission to give notice by publication in the Pennsylvania Bulletin if it was unsuccessful in serving a party by mail.  

Using the date of service, which occurred by publication in the Pennsylvania Bulletin on August 6, 2016, the Petitioner’s Answer to the Complaint was due by August 26, 2016.  No Answer had been filed to date.  In addition, the Petitioner was clearly advised that if it did not file an Answer within twenty days, then I&E would request that the Commission issue a Secretarial Letter imposing the penalties set forth in the Complaint.  Accordingly, it is our opinion that the Petitioner was provided with adequate notice of the alleged violations against it and that it had the opportunity to respond but failed to do so.  Therefore, we deny the Petition based on this argument.

As for the alleged violations of having had operated vehicles on three days while under suspension for failure to maintain evidence of insurance on file with the Commission, the Petitioner explains, in sum, that the underlying complaint related to the suspension of service had been rescinded by the Commission and, therefore, there is no longer any basis for the alleged violations of operating while under suspension in the Instant Complaint.

To give proper review of this argument, we will summarize the information in the record before us relating to three formal complaints filed by I&E against the Petitioner, including the Instant Complaint.  The first complaint (First Complaint) was filed by I&E against the Petitioner on September 26, 2015, at Docket No. C-2015-2507337, for failure to maintain evidence of insurance on file with the Commission.  The First Complaint indicated that GJT Enterprises’ authority to operate was “under suspension effective September 16, 2015, for failure to maintain evidence on insurance on file with this Commission.”  First Complaint at ¶ 1.  GJT Enterprises filed an untimely Answer to the First Complaint on November 4, 2015.  Over a year later, on or about February 3, 2017, I&E filed a certificate of satisfaction with the Secretary’s Bureau indicating that the First Complaint had been satisfied because GJT Enterprises had paid to the Commission a civil penalty in the amount of two hundred fifty dollars ($250), “which constitutes payment of the agreed-upon civil penalty for [GJT Enterprises’s] failure to maintain with the Commission proof of liability insurance.”  

The second complaint is the Instant Complaint, which was filed by I&E against the Petitioner on July 1, 2016, alleging that the Petitioner permitted its vehicles to be operated for three days while its authority had been under suspension under the First Complaint.  Specifically, the Instant Complaint set forth the following pertinent facts:  that the Petitioner’s operating rights had been suspended on September 16, 2015, for failure to maintain evidence of insurance on file with this Commission; that the suspension was lifted on March 26, 2016, when proof of insurance was received; that there was a lapse of insurance coverage from September 16, 2015, through March 26, 2016; that on May 4, 2016, an Enforcement Officer of the Commission interviewed the manager of GJT Enterprises; that the Officer obtained vehicle logs for the time period from September 2015 through March 2016, for inspection; that such logs revealed that the Petitioner permitted its vehicle to be operated three days while under suspension.  Based on the foregoing, the Instant Complaint alleged that the Petitioner, by permitting its vehicle to be operated while under suspension, violated 52 Pa. Code § 32.2 and § 32.11 and 66 Pa. C.S. § 501(c), in that it failed to observe, obey and comply with a Commission regulation or order, and the terms and conditions thereof.  The Instant Complaint proposed a penalty for this violation in the amount of $1,000 for each day the Petitioner operated during the suspension, for a total of $3,000, and cancellation of the Certificates.

The third complaint (Third Complaint) was filed by I&E against the Petitioner on July 27, 2016, at Docket No. C-2016-2557681, for failure to maintain evidence of insurance on file with the Commission.  The Third Complaint indicated that GJT Enterprises’ authority to operate was “under suspension effective June 25, 2016 for failure to maintain evidence of insurance on file with this Commission.”  Third Complaint at ¶ 1.  No Answer was filed to the Third Complaint.  On September 20, 2016, a Secretarial Letter was issued, deeming the allegations in the Third Complaint as admitted, sustaining the Third Complaint, cancelling the Petitioner’s Certificates of Public Convenience and imposing a fine in the total amount of $600.  On September 27, 2016, a second Secretarial Letter was issued, rescinding the September 20, 2016 Secretarial Letter based on the Commission having had received evidence that the insurance related to the Third Complaint was in effect.  Thus, the September 27, 2016 Secretarial Letter specifically rescinded the cancellation of the Petitioner’s authority and the fine of $600.

In reviewing the averments in the Petition, it appears there is confusion on the part of the Petitioner regarding the suspension period referenced in the Instant Complaint.  Specifically, in the Petition, the Petitioner represents that the only reason the allegations were made under the Instant Complaint was because of the alleged lapse of insurance under the Third Complaint.  See Petition at ¶¶ 11-15.  The Petitioner asserts that the rescission of the Third Complaint was based on the evidence shown that the Petitioner’s insurance had been in place and continuous.  Therefore, the Petitioner argues that the rescission of the Third Complaint “should also take care of the operating under suspension [violation under the Instant Complaint] . . . since insurance was continuous.”  See Petition at ¶ 16.

However, based on our review, the allegations in the Instant Complaint, for operating while under suspension, relate to the insurance lapse addressed in the First Complaint, not the Third Complaint.  The Instant Complaint, although it does not reference a docket, clearly states that the Petitioner’s operating rights had been suspended on September 16, 2015, for failure to maintain evidence of insurance on file with this Commission, and that the vehicle logs showed that the Petitioner operated vehicles on three days during the suspension period from September 16, 2015, through March 26, 2016.  Upon review, the First Complaint clearly indicated that the Petitioner’s authority was suspended starting September 16, 2015, while the Third Complaint clearly stated the Petitioner’s authority was suspended beginning June 25, 2016.  Thus, the First Complaint and Third Complaint relate to different time periods, and clearly the alleged violations set forth in the Instant Complaint relate to the suspension period in the First Complaint.

Furthermore, while the Third Complaint had been rescinded based on new evidence, the First Complaint was not.  Rather, the First Complaint had been resolved through the payment of a civil penalty by the Petitioner and the filing by I&E of a certificate of satisfaction, which specifically stated that the payment of the penalty was related to the Petitioner’s “failure to maintain with the Commission proof of liability insurance.”  Based on the foregoing, we are compelled to reject the Petitioner’s argument that the rescission of the Third Complaint should also take care of the allegations of operating under suspension in the Instant Complaint because such an argument, simply, misses the mark and does not apply.

Thus, for purposes of evaluating the third reinstatement factor, we note that the Petitioner offers no explanation or excuse for operating while under suspension for failure to maintain evidence of insurance on file with the Commission, as alleged in the Instant Complaint.  Furthermore, as discussed above, we reject the Petitioner’s excuse for failing to file an Answer to the Instant Complaint.  Accordingly, the third factor militates against reinstatement.

The fourth reinstatement factor to be considered is whether the Petitioner has implemented procedures to prevent a recurrence of the circumstances giving rise to the subject Complaint.  In the Petition, the Petitioner states that it is presently insured and asserts that, if necessary, it will satisfy the $3,000 fine that was imposed upon the Petitioner by the “unserved [C]omplaint.”  See Petition at ¶¶ 19-21.  In addition, the Petitioner indicates that in order to prevent future recurrence of the service problem, it will be filing a new physical address to ensure easier service of process and for receiving certified correspondence from the Commission.  Petition at ¶ 22.  The Petitioner also represents that it has engaged experienced counsel familiar with Commission procedures who can advise it in any future incidents.  Petition at ¶ 23.  We note that while filing a new physical address to ensure easier service of process in accordance with the Commission’s practice may address the problem that occurred with the service by certified mail, the Petitioner provided no procedures it will follow to prevent recurrence of operating while under suspension for failure to maintain proof of insurance with the Commission.  Accordingly, the fourth factor weighs against reinstatement.

The fifth factor requires assessments and fines to be current prior to reinstatement.  According to the Commission’s records, the Petitioner is not current on its assessments.  Specifically, the Petitioner has an outstanding assessment amount owed of two hundred seventy-six dollars ($276).  Also, the Petitioner owes outstanding fines.  Our review of the Complainant’s history reveals that a dunning letter dated November 2, 2017 related to “Past Due Fines” was sent to the Petitioner indicating that besides the outstanding three thousand dollar ($3,000) fine imposed under the Cancellation Secretarial Letter issued in this docket, the six hundred dollar ($600) fine imposed by Secretarial Letter issued August 1, 2016, at Docket No. C-2014-2421326 also is outstanding.  Accordingly, this final factor also militates against reinstatement.
 
In evaluating the facts and circumstances of this proceeding, as explained above, we conclude that the appropriate grounds do not exist to support reinstatement of the Petitioner’s Certificate.  We note especially that the Petitioner has a substantial history of violations.  We also note that the Petitioner provided no valid excuse for failing to answer the Instant Complaint and no explanation or excuse for why it operated its vehicles while its authority was under suspension for failing to maintain proof of insurance with the Commission.  Additionally, the Petitioner has outlined no procedures to prevent a recurrence of the circumstances giving rise to the Instant Complaint and Petition.  Finally, the Petitioner owes the Commission $276 in unpaid assessments and $3,600 in unpaid fines.

Under the circumstances in this case, as discussed above, we find that the appropriate grounds do not exist to grant the relief requested in the Petition.  Thus, we affirm the Cancellation Secretarial Letter, which deemed the allegations in the Instant Complaint as admitted, sustained the Instant Complaint, imposed a fine of $3,000 and cancelled the Petitioner’s Certificates of Public Convenience at Docket Nos. A-2008-2019746 and Docket No. A-2009-2145457.  

Conclusion

Based upon our review of the record and the applicable law, we shall deny the Petition for Reconsideration, consistent with the discussion herein; THEREFORE,

IT IS ORDERED: 

1.	That the Petition for Reconsideration filed by GJT Enterprises, Inc. t/a Limos R Us, on November 23, 2016, at Docket No. C-2016-2546464, is denied. 

2.	That the Secretary’s Bureau shall mark this docket closed. 

				BY THE COMMISSION,
[bookmark: _GoBack][image: ]



						Rosemary Chiavetta
						Secretary

(SEAL)

ORDER ADOPTED:  June 14, 2018

ORDER ENTERED:  June 14, 2018
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