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OPINION AND ORDER


BY THE COMMISSION:

[bookmark: _Hlk515894928]Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Exceptions filed by Eric Hudson (Complainant or Mr. Hudson) on July 10, 2017, to the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Darlene D. Heep, issued on June 28, 2017, which dismissed, with prejudice, the above-captioned Formal Complaint (Complaint) of Mr. Hudson against PECO Energy Company (PECO or Company).  PECO filed Replies to Exceptions on July 27, 2017.  For the reasons set forth below, we shall deny the Complainant’s Exceptions, adopt the Initial Decision and dismiss the Complaint.

History of the Proceeding

On July 7, 2016, Mr. Hudson filed the instant Complaint with the Commission, alleging that PECO was threatening to terminate his electric service and that there were incorrect charges on his bill.  The Complainant checked the box on the Complaint form for “Other” and under “Requested Relief,” there was a lengthy statement.  In that statement, the Complainant contended that his family was experiencing unexpected and significant financial hardship, that his children have illnesses that require electric service for treatment, and that he applied for medical certification to maintain electric service, but PECO did not process his request.  As relief, the Complainant requested a detailed accounting of charges, assistance with a customer assistance program (“CAP”) application and a payment arrangement.  I.D. at 1-2; Complaint at ¶¶ 4-5.

On July 22, 2016, the Company filed an Answer, New Matter and Notice to Plead.  In its Answer, the Company admitted that it provides electrical service to the Complainant but denied the material averments set forth in the Complaint.  In its New Matter, the Company averred that this is the Complainant’s second formal complaint against the Company in which the Complainant has alleged that PECO denied a medical certificate, disputed termination for a past due balance, and requested assistance with a payment arrangement.  PECO further averred that the matter should be dismissed in its entirety on the grounds of res judicata.  I.D. at 2.  The Complainant did not file a response to the New Matter.  I.D. at 2.

On August 26, 2016, the Company filed a Motion for Judgment on the Pleadings, contending that the Complaint should be dismissed in its entirety pursuant to the doctrine of res judicata.  I.D. at 2.  The Complainant did not file a response to the Motion for Judgment on the Pleadings.  I.D. at 2.

By notice dated September 22, 2016, the Commission scheduled this matter for a telephonic hearing on October 14, 2016, before ALJ Fordham.  On September 30, 2016, a Judge Change Notice assigned the matter to ALJ Heep for the October 14, 2016 hearing.  I.D. at 2.
 
On October 4, 2016, the Commission was notified that Mr. Hudson had filed for bankruptcy.  Also, on October 4, 2016, ALJ Heep issued an Order staying the matter while the bankruptcy proceedings were pending.  I.D. at 2.

On January 9, 2017, PECO notified the Commission that the bankruptcy action filed by Complainant was dismissed.  I.D. at 2.

On January 31, 2017, ALJ Heep issued an Order granting, in part, the Motion for Judgement on the Pleadings.  In granting the Motion in part, ALJ Heep dismissed the following claims on the grounds of res judicata based on a 2014 formal complaint addressed at Docket Number C-2014-2418563: (1) the claims pertaining to medical certification; (2) the notice of shut off or the threat to shut of service; (3) the request for account information through April 28, 2014, (4) the request for a payment arrangement and (5) the CAP application assistance.  In the Order, ALJ Heep denied the Motion, in part, with respect to the Complainant’s claim of incorrect charges as it pertains to charges since the 2014 formal complaint was filed on April 28, 2014.  See I.D. at 2-3; see also January 31, 2017 Order.

By notice dated February 8, 2017 (Hearing Notice), the Commission scheduled this matter for a telephonic hearing on April 7, 2017, at 10:00 a.m. before ALJ Heep.  I.D. at 3.

Approximately two weeks before the hearing date, the Complainant called the Office of Administrative Law Judge in Philadelphia (OALJ) and informed the Legal Assistant that he wanted an in-person hearing.  The Complainant and PECO were informed that they should appear in person. The day before the hearing, the Complainant called and told the Legal Assistant that he wanted a telephonic hearing, and the Complainant was advised that he could participate by telephone.  The Legal Assistant confirmed that the Complainant could be reached at the telephone number in the Commission’s records.  I.D. at 3.

On April 7, 2017, ALJ Heep convened the hearing as scheduled.  Counsel for PECO appeared in-person.  The Complainant was called on the telephone and there was no answer.  A second call was made to the Complainant and there was no answer.  A recess was taken to allow the Complainant time to arrive.  At 10:21 a.m., the proceedings resumed, and the Complainant was called for a third time and again the Complainant did not answer.  The Company moved to dismiss the Complaint for failure to appear and prosecute.  I.D. at 3.

After the hearing adjourned, at or around 11:30 a.m., the Complainant called the OALJ and stated to the Legal Assistant that he could not attend the hearing because he had a medical emergency with his daughter and had taken her in for treatment.  The Legal Assistant advised the Complainant that he should submit requests to reschedule the hearing, in writing, and any documentation in support of his absence.  I.D. at 3-4.

On April 13, 2017, the Complainant faxed a letter to the OALJ in which he stated, generally, that he was the sole caretaker for his daughter and had to address her medical issues.  The letter did not show or state why he could not participate in the telephonic hearing on April 7, 2017.  I.D. at 4.

In response to the Complainant’s request for rescheduling, PECO objected in a letter dated April 19, 2017.  PECO averred that Mr. Hudson failed to appear for a hearing before ALJ Fordham and that he had filed eighteen formal and informal complaints.  The Company also stated:

Now, the Complainant has filed the current formal complaint with the same exact dispute he raised in previous complaints. Once again, PECO is required to hold collection on the Complainant’s balance. The Complainant has skillfully avoided termination by filing PUC cases and dismissed bankruptcies and has incurred a $20,856.79 balance.

PUC Commissioner Pamela A. Witmer recently warned PECO about this very issue in the Daniel Vermeychuk v. PECO matter at Docket No. C-2013-2388323 (November 5, 2015).  Commissioner Witmer stated that “the Complainant was not only ignoring his obligation to pay his bills but was actively employing various strategies to avoid paying in a timely manner.” Commissioner Witmer pointed out: 

It is critically important to the customers, who are ultimately left footing the bills for such abuses, that our utilities act vigilantly to prevent them, continue to take steps to identify them, and mitigate their effects as quickly as possible. I remind PECO and all of our regulated utilities of this responsibility.


I.D. at 4 (citing PECO April 13, 2017 letter).

On or about May 4, 2017, the Complainant was called and informed that additional information was needed.  After a week and nothing additional was provided by the Complainant, the Legal Assistant sent an email to the Complainant advising him that he had until close of business on May 16, 2017, to provide additional information.  The Complainant forwarded general information concerning his daughter and documents regarding a physician visit in January of 2017.  The Complainant did not provide any information specific to his not answering the phone or being available on the day of the hearing, April 7, 2017.  I.D. at 4-5.

The record closed on May 16, 2017, I.D. at 5, and on June 28, 2017, the Commission issued the Initial Decision of ALJ Heep.  As noted, the Complainant filed Exceptions to the Initial Decision on July 10, 2017, and PECO filed Replies to Exceptions on July 27, 2017.

Discussion

Legal Standards

Administrative Due Process and Waiver of Hearing

As an administrative agency of the Commonwealth, the Commission is required to provide due process to the parties appearing before it.  Schneider v. Pa. PUC, 479 A.2d 10, 15 (Pa. Cmwlth. 1984), citing Fusaro v. Pa. PUC, 382 A.2d 794 (Pa. Cmwlth. 1978).   Due process is satisfied when the parties are afforded notice and the opportunity to appear and be heard.  Schneider v. Pa. PUC, 479 A.2d 10, 15 (Pa.  Cmwlth. 1984).

The Commission is required to fix the time and place of a hearing in a complaint proceeding and to serve notice thereof upon the parties in interest.  See 66 Pa. C.S. § 703(a)-(b).  Service on interested persons is sufficient to provide notice.  52 Pa. Code § 5.201(a).  Notice mailed to a party’s last known address and not returned by the post office is presumed to have been received.  See, Berkowitz v. Mayflower Securities, Inc., 455 Pa. 531, 317 A.2d 584 (Pa. 1974) (Mayflower); Meierdierck v. Miller, 147 A.2d 406 (Pa. 1959) (Miller); Samaras v. Hartwick, 698 A.2d 71 (Pa. Super. 1997) (Samaras); Chartiers Industrial and Commercial Development Authority v. Allegheny County Board of Property Assessment Appeals and Review, 645 A.2d 944, 946 (Pa. Cmwlth. 1994), appeal denied 539 Pa. 696, 653 A.2d 1234 (1994); Geary v. Verizon Pennsylvania Inc., Docket No. C-2009-2118625 (Order entered September 16, 2010) (Geary).  

Once notice of a hearing and the opportunity to be heard have been provided by the Commission, it is the responsibility of the parties to appear and participate in the hearing.  Mumma v. PPL Electric Utilities Corporation, Docket No. C-00014869 (Order entered January 24, 2002) (Mumma); Sentner v. Bell Tel. Co. of PA, Docket No. F-00161106 (Order entered October 25, 1993) (Sentner).

A party to a proceeding has the right to request a continuance of the hearing, which may be granted by the presiding officer for “good cause.”  See 52 Pa. Code § 1.15(b).   Pursuant to the Commission’s Regulations, a continuance request is required to be in writing and filed with the presiding officer at least five days prior to the hearing date, except that, during a hearing, an oral request for hearing continuance may be made before the presiding officer in the hearing room.  Id.   When “good cause” is shown for a hearing continuance, the Commission has acknowledged that the public interest is better served when all litigants, particularly pro se litigants, are afforded a meaningful opportunity to be heard.  See, e.g., Laurie Loucks v. Metropolitan Edison Company, Docket No. C-2017-2619974 (Order entered May 16, 2018) (reversed ALJ’s decision to dismiss complaint with prejudice and remanded for hearing because the complainant attended and participated in the first scheduled hearing, which was not completed due to a technical problem with the teleconference line, and complainant sought a continuance of the rescheduled hearing to review the Company’s newly proffered exhibits for which there was question in record as to whether such exhibits had been timely served on the complainant pursuant to the prehearing order’s requirements).[footnoteRef:1] [1: 	See also, e.g., Miro Kamenik v. PECO Energy Company, Docket No. C‑2013-2379058 (Order entered July 29, 2015) (complaint dismissed, without prejudice, because presiding officer convened the scheduled hearing despite complainant having requested a continuance in writing to the presiding officer five days prior to hearing date explaining that a family situation prevented him from being able to attend the scheduled hearing); Amir V. Williams v. PECO Energy Co., Docket No. C-2010-2190024 (Order entered January 14, 2011) (Amir Williams) (complaint dismissed, without prejudice, because complainant orally requested a continuance during the hearing due to complainant’s high blood pressure and record support that the complainant was not medically capable of testifying at the time of the scheduled hearing).] 


If a party fails to attend a scheduled hearing, such failure to appear will be deemed a waiver of the party’s opportunity to participate in a hearing, unless the presiding officer determines that such failure was “unavoidable” and that the interests of the other parties and of the public would not be “prejudiced” by permitting such reopening or further examination.  66 Pa. C.S. § 332(f); 52 Pa. Code § 5.245(a)-(b).

Based on prior cases, to meet the “unavoidable” standard, the Commission will require a complainant to show, with supporting information, that the failure to appear was due to exigent circumstances.  See, e.g., El-Ayazra v. West Penn Power Company, Docket No. F-2015-2509292 (Opinion and Order entered June 30, 2016) (El-Ayazra) (affirmed ALJ’s decision to dismiss complaint with prejudice because the complainant failed to follow the call-in instructions for the telephonic hearing).[footnoteRef:2] [2: 	See also, e.g., Cynthia Santore Smith v. PECO Energy Company, Docket No. F-2014-2446204 (Order entered September 3, 2015) (Santore Smith) (affirmed ALJ’s decision to dismiss complaint with prejudice because, although the complainant’s failure to appear at hearing was due to the complainant’s contracting the flu, the complainant’s oral request for continuance was made the same day of the hearing and not supported by any written documentation submitted in the record); Marilyn Day v. PECO Energy Company, Docket No. C-2010-2181515 (Order entered June 10, 2011) (Marilyn Day) (affirmed ALJ’s decision to dismiss complaint with prejudice because, although the complainant’s failure to appear at hearing was due to a scheduling conflict with the start date of the complainant’s new employment, the oral request for continuance was made the same morning of the hearing and not supported by any written documentation); Deborah Bethay v. PECO Energy Co., Docket No. F-2011-2266250 (Order entered August 2, 2012) (Deborah Bethay) (affirmed ALJ’s decision to dismiss complaint with prejudice because, although the complainant’s failure to appear at hearing was due to the complainant’s hospitalization for surgery and rehabilitation and supported by written documentation attached to the complainant’s exceptions, the complainant had ample time and opportunity to timely request a hearing continuance prior to the scheduled hearing, but failed to do so); Osuji v. PECO Energy Co., Docket No. C-2008-2071982 (Order entered July 24, 2009) (Osuji)  (affirmed ALJ’s decision to dismiss complaint with prejudice because, although the complainant’s failure to appear at hearing was due to being outside the country and unavailable as a result of a death in the family, the complainant did not request a continuance and did not submit any documentation to support her excuse); Madajewski v. UGI Utilities, Inc., Docket No. C-2008-2070793 (Order entered July 30, 2009) (Madajewski) (affirmed ALJ’s decision to dismiss complaint with prejudice because the complainant sent a letter to presiding officer in advance of hearing not requesting a continuance but stating that his employer would not permit his participation in the hearing by telephone and it was “not worth the hassle” for him to request leave from his employment in order to participate in the hearing); Charles Nichols III v. Bell-Atlantic-Pennsylvania, Docket No. C‑00956667 (Opinion and Order entered August 4, 1995) (Nichols III) (affirmed ALJ’s decision to dismiss the complainant and found that the complainant’s excuse, as stated in the complainant’s exceptions - that he worked the graveyard shift and overslept and missed the hearing – “was not caused by unavoidable circumstances, but instead was caused by his own lack of diligence”).] 


Moreover, the Commission will exercise its discretion and excuse a complainant’s failure to appear at a hearing if the complainant demonstrates that he/she made a good faith attempt to attend the hearing.  See, e.g., Yomari Then v. Philadelphia Gas Works, Docket No. F-2012-2318264 (Order entered June 13, 2013) (Yomari Then) (vacated ALJ’s decision to dismiss complaint with prejudice and remanded for hearing because complainant attempted to attend the scheduled hearing, and appeared in the correct building, but was unable to locate the hearing room in the building due to language challenges).[footnoteRef:3]  If a complainant’s failure to appear was unavoidable or if the complainant made a good faith attempt to appear, the Commission has acknowledged that the public interest is better served when all litigants, particularly pro se litigants, are afforded a meaningful opportunity to be heard.  [3:  	See also, e.g., Windell C. Wiggins v. PECO Energy Company, Docket No. C-2010-2190335 (Order entered October 27, 2011) (Wiggins) (complaint dismissed without prejudice because the complainant demonstrated an effort to timely attend the initial hearing but waited in an area used by the welfare department and its complainants rather than the Commission’s hearing room and the complainant did not attend the rescheduled hearing); Edward B. Ference v. Equitable Gas Company, Docket No. C-20015840 (Order entered February 12, 2002) (reversed ALJ’s decision to dismiss complaint with prejudice and remanded for hearing upon demonstration that the complainant made a good faith attempt to attend the hearing but was unavoidably delayed due to late arrival of his taxicab, and such excuse was supported by a letter submitted in the record from the cab company confirming arrival time of the cab).  ] 


However, if a complainant’s failure to appear was not unavoidable, or if the complainant did not make a good faith attempt to attend the duly scheduled hearing, the Commission has recognized that any further procedural activity in the docket would prejudice the public interest due to the wasteful use of the agency’s and the respondent’s time and resources in addressing the complaint.  See Jefferson v. UGI Utilities, Inc., Docket No. Z-00269892 (Order entered December 26, 1995) (“We are concerned with regard to the consequences that these “no-show” cases have on the already strained budget of the Commission.  Such cases waste the time and resources of the Commission and the utility.  We cannot condone the wastefulness of [a procedure] that permits a “no-show complainant” to refile a complaint and thereby institute yet another stay of termination on the account.  Such misuse of the process as in the case before us cannot be tolerated.”) (Jefferson); see also, supra, e.g., El-Ayazra; Santore Smith; Marilyn Day; Deborah Bethay; Osuji; Madajewski; Nichols III.  In such instances, to preserve judicial economy, the Commission typically will dismiss a complaint, with prejudice, barring the complainant from filing another complaint raising the same claims and issues presented in the dismissed complaint.  

Burden of Proof

As a matter of law, to establish a legally sufficient claim, a complainant must show that the named utility is responsible or accountable for the problem described in the complaint in order to prevail.  Patterson v. The Bell Telephone Company of Pennsylvania, 72 Pa. P.U.C. 196 (1990).  The offense must be a violation of the Public Utility Code, a Commission Regulation or Order or a violation of a Commission-approved tariff.  66 Pa. C.S. § 701.  

Section 332(a) of the Public Utility Code (Code) provides that a complainant, as the party seeking affirmative relief from the Commission, has the burden of proof.  66 Pa. C.S. § 332(a).  The burden of proof for actions before the Commission is the “preponderance of the evidence” standard.  Suber v. Pennsylvania Com’n on Crime and Deliquency, 885 A. 2d 678, 682 (Pa. Cmwlth. 2005) (Suber); Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. denied, 529 Pa. 654, 602 A.2d 863 (1992) (Lansberry); see also North American Coal Corp. v. Air Pollution Commission, 279 A.2d 356 (Pa. Cmwlth. 1971).  To establish a fact or claim by a preponderance of the evidence means to offer the greater weight of the evidence, or evidence that outweighs, or is more convincing than, by even the smallest amount, the probative value of the evidence presented by the other party.  See Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 48-49, 70 A.2d 854, 855 (1950).  

ALJ’s Initial Decision

In the Initial Decision, the ALJ ruled to dismiss the Complaint with prejudice, finding that the Complainant had ample opportunity to appear and be heard in this proceeding but that the Complainant chose not to appear at the hearing.  The ALJ found that the Complainant’s due process rights had been fully protected in this proceeding because he received notice and “ample” opportunity to be heard.  I.D. at 7-8; COL No. 2.

Exceptions and Replies

Before addressing the Exceptions, we note that any issue or Exception that we do not specifically delineate shall be deemed to have been duly considered and denied without further discussion.  The Commission is not required to consider expressly or at length each contention or argument raised by the parties.  Consolidated Rail Corp. v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).

In his Exceptions, the Complainant states that his failure to appear at the hearing was due to his dealing with a medical emergency for his daughter who suffers from extreme bipolar disorder and who was experiencing a manic episode the morning of the hearing.  The Complainant avers that he is his daughter’s primary and only caretaker.  He submitted medical records dated January 10, 2017, with his Exceptions to verify his daughter’s underlying medical condition.  The Complainant requests that the Commission review his Exceptions and order any other relief necessary consistent with his Exceptions and other findings.  Exc. at 1-2; Exhibits to Exceptions.

In its Replies to the Complainant’s Exceptions, PECO asserts that the Complainant failed to submit any supporting medical documentation to support that a medical event occurred on April 7, 2017, the day of the hearing.  PECO submits that the Complainant failed to provide any compelling reason why he was not available to take the ALJ’s call to attend the scheduled hearing and provided no proof of a reason as to why he was not available.  PECO argues that the Complainant’s failure to attend was not “unavoidable” and that reopening this proceeding would prejudice the public’s and PECO’s interests due to wasteful use of time and resources dedicated by the Commission and the Company thus far to the case.  R. Exc. at 4-6.

To expand on this last point, PECO stated it should not be prejudiced by having to expend an inordinate amount of its resources to prepare for hearings in which the Complainant does not appear.  It objected to what it saw as the Complainant’s delaying tactics, including the filing of a bankruptcy petition approximately 10 days before the first scheduled evidentiary hearing in this case, which was later dismissed, and then the non-attendance at the second hearing.  PECO has also maintained that the Complainant was relitigating issues already decided in a prior Complaint resolved in 2015.  PECO stated that it has been unable to pursue collections on the outstanding $22,259 balance due to the Complainant’s past actions, which include the filing of eighteen informal or formal complaints. 

Disposition

Preliminarily, as noted supra, in reviewing matters involving a party’s failure to prosecute, we are guided by the provisions of the Code and our regulations that provide that parties who fail to participate in scheduled conferences be deemed to have waived the opportunity to participate and not later be allowed to reopen the matter.  We are permitted, however, to excuse the absence if we find that the failure to appear was “unavoidable” and that interests of other parties and the public would not be prejudiced.

Based on a review of the record in this proceeding, we cannot conclude that the Complainant’s non-participation in the April 7, 2017 hearing was “unavoidable.”  The Complainant had opportunities before the issuance of the Initial Decision, and through its Exceptions, to document that his non-participation was unavoidable, but has failed to do so.  Additionally, PECO is persuasive that further delay of this case is prejudicial to its interests and the public.  A large portion of the arrearage represents a balance transferred from a prior address for which a Complaint was previously adjudicated on the merits.[footnoteRef:4] The presiding ALJ agreed that the Complainant was barred from relitigating responsibility for the amounts that had accrued at the time of the commencement of the prior Complaint in early 2014, which was $13,507.  The Complainant did not file an Exception to the Order granting the Motion for Judgment on the Pleadings. [4:  	Eric Hudson v. PECO Energy Company, Docket C-2014-2418563 (Order entered May 13, 2015). ] 


Overall, we conclude that the Complainant was afforded sufficient notice and opportunity to be heard on this matter.  The initial hearing was delayed by the filing of a bankruptcy petition less than two weeks before the hearing date, which was October 14, 2016.  This bankruptcy petition was subsequently dismissed.  Following this, the Complainant received notice of the time, date and location of the rescheduled hearing.  The Complainant called the OALJ twice regarding this hearing, first to request that it be in person, and then to request that it be changed back to a telephonic hearing.  The OALJ accommodated both requests.  The Complainant was telephoned three times on his cell phone at the time of the hearing but did not answer.  The ALJ delayed issuing an Initial Decision that would have dismissed the Complaint after being informed of an alleged medical emergency.  Despite being provided multiple opportunities to document that a medical emergency requiring treatment occurred on the morning of April 7, 2017, the Complainant has failed to do so.

Conclusion

Upon review and consideration of the record of this proceeding, we shall deny the Exceptions, adopt the Initial Decision and dismiss the Complaint; THEREFORE,

IT IS ORDERED:

1. That the Exceptions of Eric Hudson, filed on July 7, 2017, to the Initial Decision of Administrative Law Judge Darlene D. Heep, issued on June 28, 2017, at this docket, are denied.

2. That the Initial Decision of Administrative Law Judge Darlene D. Heep, issued on June 28, 2017, at this docket, is adopted.

3. That the Formal Complaint filed by Eric Hudson, on July 7, 2016, against PECO Energy Company, at this docket, is dismissed.

4. That the proceeding at this docket be marked closed.

[image: ]BY THE COMMISSION,




Rosemary Chiavetta
Secretary

(SEAL)

ORDER ADOPTED:  June 14, 2018

ORDER ENTERED:  June 21, 2018
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