BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



James Senesie						:
							:
	v.						:		F-2018-3000619
							:
PECO Energy Company				:



ORDER
DENYING PECO’S MOTION FOR JUDGMENT ON THE PLEADINGS
BUT LIMITING THE SCOPE OF THE HEARING 


Before
F. Joseph Brady
Administrative Law Judge


HISTORY OF THE PROCEEDING 

		On March 8, 2018, James Senesie (Mr. Senesie or Complainant) filed a formal Complaint (Complaint) against PECO Energy Company (PECO or Respondent) with the Pennsylvania Public Utility Commission (Commission).  In the Complaint, Mr. Senesie checked the boxes next to “I would like a payment agreement” and “Incorrect charges are on my bill.”  

On April 3, 2018, PECO filed an Answer with New Matter.  In its Answer, PECO denies all material allegations of fact in the Complaint.  Further, PECO avers the Complainant filed a formal complaint at Docket Number: F-2016-2551332 on June 10, 2016, alleging there were incorrect charges on his bill and requesting a payment agreement.  On January 9, 2017, Administrative Law Judge (ALJ) Heep issued an Initial Decision dismissing the Complaint.  On April 6, 2017, the Commission adopted ALJ Heep’s Initial Decision.  The Complainant continues to receive service from PECO and his current balance is $8,655.63.


[bookmark: _Hlk508370655]In its New Matter, PECO avers the Complainant’s Complaint should be dismissed based on the doctrine of res judicata since it raises the same claims already adjudicated and dismissed in his formal complaint docketed at F-2016-2551332. 

The Complainant did not file a response to PECO’s New Matter.  

On May 17, 2018, PECO filed a Motion for Judgment on the Pleadings.  This Motion reiterated PECO’s arguments that Complainant’s allegations of incorrect billing should be dismissed based on the doctrine of res judicata.  PECO requests that the hearing proceed regarding the Complainant’s request for a payment arrangement only.  

Mr. Senesie’s answer to PECO’s Motion for Judgment on the Pleadings was due no later than June 6, 2018.  52 Pa.Code § 5.102(b).  Mr. Senesie did not file an Answer to PECO’s Motion for Judgment on the Pleadings.  

PECO’s Motion for Judgment on the Pleadings is procedurally ready to be ruled upon.  For the reasons discussed below, the Motion is denied and the hearing on July 2, 2018 shall proceed, however, it shall be limited in scope.    

FINDINGS OF FACT

1. The Complainant is James Senesie.

2. The Respondent is PECO Energy Company, an electric utility under the jurisdiction of the Pennsylvania Public Utility Commission.

3. The Complainant’s receives service at 2659 S. 69th Street, Philadelphia, Pennsylvania (Service Address).


4. On June 10, 2016, the Complainant filed a formal complaint against PECO at Docket No. F-2016-2551332, alleging there were incorrect charges on his bill and requesting a payment agreement.

5. On November 4, 2016, the record closed in the Complaint at Docket No. F-2016-2551332.  

6. On January 9, 2017, Administrative Law Judge (ALJ) Darlene Heep issued an Initial Decision dismissing the Complaint at Docket No. F-2016-2551332.  

7. On April 6, 2017, the Commission issued an Order adopting ALJ Heep’s Initial Decision.

8. In the instant complaint filed by Mr. Senesie at Docket No. F-2018-3000619, he alleges that his bill is incorrect and requests a payment agreement for the same Service Address.  

9. [bookmark: _Hlk516565868]On April 3, 2018, PECO filed an answer and new matter to this complaint with the Initial Decision of ALJ Heep at Docket No. F-2016-2551332 attached thereto, as well as, the aforementioned Commission Order adopting ALJ Heep’s Initial Decision.  

10. The Complainant did not file an answer to the new matter. 

11. On May 17, 2018, PECO filed a Motion for Judgment on the Pleadings requesting that the Complainant’s allegations of incorrect billing should be dismissed based on the doctrine of res judicata and that the hearing proceed regarding the Complainant’s request for a payment arrangement only.  

12. The Complainant did not file an answer to the Motion for Judgment on the Pleadings. 

13. The Service Address is the same for all complaints.  

14. The Complainant continues to receive service from PECO and his current balance is $8,655.63.

DISCUSSION

Motion for Judgment on the Pleadings

	The Commission has held that the doctrine of res judicata is appropriately raised as an affirmative defense under the heading of “new matter” and can be disposed of in a motion to dismiss or a motion for summary judgment.  Cannon v. Verizon Pennsylvania LLC, Docket C-2013-2353818 (Opinion and Order entered March 6, 2014).  If it is determined that a moving party is entitled to a judgment as a matter of law, and there is no genuine issue of material fact, a motion for judgment on the pleadings or summary judgment will be granted.  52 Pa. Code § 5.102(d)(1).  Here, PECO correctly raised the issue of res judicata in its new matter, then filed a motion for judgment on the pleadings after the time for answering the new matter expired, and now seeks dismissal based on the doctrine of res judicata.  

The Commission's Rules of Practice and Procedure at 52 Pa.Code § 5.102 govern motions for judgment on the pleadings.  Generally, the moving party bears a heavy burden of showing that no genuine issue of material fact exists and that it is entitled to a judgment as a matter of law.  The Commission must view the record in the light most favorable to the non-moving party, giving that party the benefit of all reasonable inferences.  First Mortgage Co. of Pennsylvania v. McCall, 459 A.2d 406 (Pa. Super. 1983); Mertz v. Lakatos, 381 A.2d 497 (Pa. Cmwlth. 1978).  It must accept as true all well pleaded statements of fact of the non-moving party and consider only those facts that the non-moving party specifically admits.  Weik v. Estate of Brown, 794 A.2d 907 (Pa. Super. 2002).  All doubts as to the existence of a genuine issue of material fact must be resolved against the moving party.  Thomson Coal Company v. Pike Coal Company, 412 A.2d 466 (Pa. 1979).

The Commission will grant a motion for judgment on the pleadings only if the pleadings show there is no genuine issue as to a material fact and that the moving party is entitled to judgment as a matter of law.  Only in a case where the moving party's right to prevail is so clear that a trial would be a fruitless exercise should judgment on the pleadings be granted.  Williams v. Lewis, 466 A.2d 682 (Pa. Super. 1983); Service Employees International Union, Local 69, AFL-CIO v. The Peoples Natural Gas Company, d/b/a Dominion Peoples, Docket No. C-20028539 (Opinion and Order entered December 19, 2003).  Judgment on the pleadings should be entered only when the case is clear and free from doubt.  Reuben v. O'Brien, 496 A.2d 913 (Pa. Super 1985).	

In order for the doctrine of res judicata to bar a subsequent claim, several factors must be met:

The doctrine of res judicata prevents a suit between the same parties on the same cause of action after a court of competent jurisdiction has rendered a final judgment on the merits.  In order for the doctrine to prevail, all of the following four requirements must be met:  (1) identity of issues, (2) identity of causes of action, (3) identity of persons and parties to the action, and (4) identity of the quality or capacity of the parties suing or sued.  Reynolds v. PPL Electric Utilities Corp., PUC Docket No. C-2011-2255268 (Commission order entered January 5, 2012), slip op. at 4 (citing Day v. Volkswagenwerk Aktiengesellschaft, 464 A.2d 1313, 1316 (Pa. Super. 1983).

In this case, it appears that the current complaint filed by Mr. Senesie against PECO may involve some of the same issues he raised in the previous complaint against PECO at Docket No. F-2016-2551332.  In both complaints, Mr. Senesie alleged his bill was incorrect and requested a payment agreement.  However, the Complainant continued to receive service from PECO subsequent to the Commission’s April 6, 2017 Order adopting ALJ Heep’s Initial Decision.  Thus, there is the potential for additional issues regarding Mr. Senesie’s bills to have arisen since that time, which he is entitled to bring before the Commission.

Moreover, it is also relevant that Mr. Senesie is not represented by counsel.  Commission precedent supports allowing unrepresented complainants an opportunity to be heard orally, and not have their case dismissed on the basis of a preliminary pleading.  Richard Carlock v. The United Telephone Company of Pennsylvania, Docket No. F-00163617, Order (entered July 14, 1993) (holding that in many cases unrepresented complainants can explain their dispute orally much better than they can communicate their grievance in written form and to deny unrepresented complainants a meaningful opportunity to be heard in such cases can be viewed as a gross abuse of authority); citing, Halpern v. The Bell Telephone Company of Pennsylvania, Docket No. C-00923950, Order (entered October 1992) and William Schleisher v. The Bell Telephone Company of Pennsylvania, Docket No. F-00161252 (adopted at Public Meeting December 17, 1992); see also, John M. Gera v. PPL Electric Utilities Corporation, Docket No. C-20054657, Opinion and Order (entered November 2, 2005).[footnoteRef:1] As a result, and in light of the above discussion, PECO’s Motion for Judgment on the Pleadings will be denied, and Mr. Senesie will be given the opportunity to be heard orally regarding his Complaint against PECO pursuant to the following limitations. [1:  	The Commission’s decision in Carlock was subsequently clarified to allow ALJ’s the discretion to dispose of the pleadings in a proceeding provided that the action is neither arbitrary nor capricious, and that it is in accordance with the law.  John A. Graham Jr. v. Philadelphia Suburban Water Company and Bell Atlantic-Pennsylvania, Inc., Docket No. C-00957557, Opinion and Order (entered June 12, 1996). 
] 


Limited Scope of Hearing

[bookmark: _Hlk517355188]The record closed in Mr. Senesie’s prior complaint at Docket No. F-2016-2551332 on November 4, 2016.  Subsequently, it was denied and dismissed in an Initial Decision by ALJ Heep.  Regarding Mr. Senesie’s allegations of incorrect bills, ALJ Heep determined: “Nothing in the record supports a finding that Complainant’s bills were extraordinarily high or that his PECO charges are incorrect. He cannot prevail on this claim.”  ALJ Heep also denied Mr. Senesie’s request for a payment arrangement due to the fact that he previously defaulted on a Commission-issued payment arrangement, and therefore, was ineligible under 66 Pa.C.S. § 1405(d) absent a change in income.  On April 6, 2017, the Commission issued an Order adopting ALJ Heep’s Initial Decision dismissing the Complainant’s Complaint at Docket No. F-2016-2551332. 

Section 316 of the Public Utility Code prevents collateral attacks upon Commission orders, stating:

Whenever the commission shall make any rule, finding, determination or order, the same shall be prima facie evidence of the facts found and shall remain conclusive upon all parties affected thereby, unless set aside, annulled or modified on judicial review.

66 Pa.C.S. § 316.

Thus, Mr. Senesie is prohibited from relitigating any facts or circumstances already ruled upon by ALJ Heep and the Commission in the Complaint docketed at F-2016-2551332.  Accordingly, although I am allowing the hearing to go forward, Mr. Senesie is advised that he will be strictly limited to events and circumstances that occurred after the record closed on November 4, 2016 in that prior case. 

ORDER


THEREFORE,

IT IS ORDERED:

1. That the Respondent’s Motion for Judgment on the Pleadings is denied.


2. That the Complainant is strictly limited to only presenting evidence of facts, events, and circumstances that occurred after November 4, 2016.  


Date:     June 21, 2018		      /s/			
		F. Joseph Brady 
		Administrative Law Judge
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