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PREHEARING ORDER #2
On April 12, 2017, the Pennsylvania Public Utility Commission (Commission) Bureau of Investigation and Enforcement (I&E) filed a formal complaint against Xtreme Energy Company (Xtreme), docket number C-2017-2599145.  In its complaint, I&E averred that Xtreme has failed to comply with Section 2307(b) of Act 13 of 2012, known as the Unconventional Gas Well Impact Fee Act (Act 13), in that it has not paid the full amount of impact fees and administrative charges imposed under Act 13 for its unconventional gas wells.  I&E requested that Xtreme be ordered to pay its past due impact fees and administrative charges in the amount of $70,600 plus interest and penalties for a total amount due of $90,368.  I&E also requested that Xtreme be ordered to pay a civil penalty of $21,180.  I&E attached multiple documents to its complaint in support of its position.

On May 18, 2017, Xtreme filed an answer and new matter in response to I&E’s complaint.
  In its answer, Xtreme admitted or denied the various averments I&E made in its complaint.  In particular, Xtreme denied that it violated any provision of Act 13 or that it is obligated to pay impact fees and administrative charges for the wells listed in I&E’s complaint.  Xtreme requested that I&E’s complaint be dismissed in its entirety, with prejudice.  In its new matter, which was accompanied by a notice to plead, Xtreme provided significant additional discussion regarding its operations, Act 13 and the specific wells with which I&E averred fees and charges are owed.  This included a discussion of a recent decision of the Commonwealth Court in Snyder Brothers, Inc. v. Pennsylvania Public Utility Commission, 2017 Pa. Commw. LEXIS 92, No. 1043 CD 2015 (Slip Op filed March 29, 2017) (Snyder).
On June 6, 2017, I&E filed an answer denying the averments Xtreme made in its new matter.  Notably, with regard to Xtreme’s averments about the Commonwealth Court decision in Snyder, I&E averred that the Pennsylvania Supreme Court has allowed for appeal of the Commonwealth Court’s decision and, therefore, the matter is not settled.  I&E concluded that Xtreme’s new matter be denied.

On March 6, 2018, a hearing notice was issued establishing an initial hearing for I&E’s complaint for Wednesday, May 2, 2018 at 10:00 a.m. in Hearing Room 3 of the Commonwealth Keystone Building in Harrisburg and assigning me to the case.  In anticipation of that hearing, a prehearing order was issued on March 9, 2018
 setting forth various rules that would govern the hearing.
On April 11, 2018, Xtreme submitted a motion seeking to convert the initial hearing to a prehearing conference.  Xtreme argued that a prehearing conference was necessary to establish whether pre-served written testimony was appropriate for this proceeding and whether this proceeding should be held in abeyance pending the Supreme Court’s action in Snyder.  Xtreme noted that I&E opposed the motion.
On April 24, 2018, I&E submitted an answer to Xtreme’s motion.  I&E argued that Xtreme would not be prejudiced by oral testimony and that the proceeding should not be held in abeyance pending the Supreme Court’s action because the case is substantively different and does not hinge on the Supreme Court’s decision in that matter.

On April 26, 2018, a hearing change notice was issued converting the initial hearing to an initial prehearing conference.  Both I&E and Xtreme submitted prehearing memoranda in anticipation of the prehearing conference.

The prehearing conference convened on May 2, 2018, as scheduled.  Heidi Wushinske, Esquire, appeared on behalf of I&E.  Karen Moury, Esquire, appeared on behalf of Xtreme.  During the prehearing conference, an extensive discussion was held regarding whether pre-served written testimony should be submitted in this matter or whether the hearing should be conducted with live testimony.  In addition, extensive discussion was held regarding whether the complaint should be held in abeyance pending the Supreme Court’s action in Snyder.  At the conclusion of the discussion, the parties were asked to submit memoranda of law regarding both of these issues.  Both I&E and Xtreme submitted their memoranda of law on June 4, 2018, as agreed.  
The purpose of this prehearing order #2 is to dispose of the two issues raised in the prehearing conference.  As discussed further below, I&E’s complaint will not be held in abeyance pending disposition of the Snyder case by the Supreme Court and a procedural schedule will be established delineating dates for the submission of pre-served written testimony.

With regard to whether this proceeding should be held in abeyance pending the Supreme Court’s action in Snyder, I&E argued in its memorda that the appeal in Snyder is not determinative of the outcome in this case.  I&E noted, among other things, that, in this case, Xtreme argues that it was not the producer responsible for compliance with Act 13 obligations for 2014 and 2015, whereas the issue in the Snyder case is the statutory interpretation of the term “stripper well.”  In contrast, in its memoranda, Xtreme argued that I&E’s complaint should be held in abeyance because it is expected that the Supreme Court’s decision will shed light on the proper resolution of the stripper well exemption raised by Xtreme in this proceeding.  Xtreme also argued that, at a minimum, the briefing schedule for this proceeding should be delayed until after the Supreme Court issues its decision because “not knowing the ‘law of the land’ on this issue would make briefing very challenging.”

The issue in the Commonwealth Court’s decision in Snyder was one of statutory interpretation regarding the definition of “stripper well.”  As the Court noted, stripper wells, unlinke vertical gas wells, do not have to pay impact fees.  The appeal before the Commonwealth Court focused on the use of the word “any” in determining whether a well is a stripper well or a vertical gas well.  The Commonwealth Court performed an extensive statutory interpretation and plain language analysis in reversing the Commission and finding that the term “any” was unambiguous and that the Commission erred in concluding that the respondent in that case owed impact fees under Act 13.  The Commission then petitioned the Supreme Court for allocatur.  The Commission’s petition was granted on October 18, 2017.  Briefs were filed to the Supreme Court in January and February 2018 and oral argument was held on April 11, 2018.

The issues present in the appeal of Snyder to the Supreme Court are similar, but not identical, to those present in I&E’s complaint against Xtreme.  As noted above, in its complaint, I&E averred that Xtreme has failed to comply with Act 13 in that it has not paid the full amount of impact fees and administrative charges imposed under Act 13 for its unconventional gas wells.  I&E requested that Xtreme be ordered to pay its past due impact fees and administrative charges, plus interest and penalties, as well as a civil penalty.
Certainly there is overlap between the issues raised in I&E’s complaint and the issues in Snyder.  Such overlap, however, is not sufficient to hold I&E’s complaint in this proceeding in abeyance.  I&E is correct that the time within which the Supreme Court will act on this appeal is unknown and unknowable.  The Supreme Court has no deadlines for issuing its decisions and any benefit in delaying the litigation of I&E’s complaint must be viewed in light of the fact that it could take several years for the Supreme Court to act on the appeal.
Furthermore, to the extent that there are sufficient similarlies that warrant holding I&E’s complaint in abeyance, due process rights dictate that I&E should have its complaint heard, even if there is a pending Supreme Court action.  It is likely that most, if not all, of the proceedings pending before the Supreme Court impact numerous other proceedings involving similar issues.  It is unlikely that those other proceedings are held in abeyance until the Supreme Court acts.  To the extent that the Supreme Court decision in Snyder impacts any actions already taken in this matter, that impact could be addressed at that time, including reopening the record in this proceeding, if necessary.  If the Supreme Court decision does not impact any actions taken in this matter then no unnecessary delay will have occurred.  I&E has the right to have its complaint heard and that right should not be delayed while the Supreme Court action is pending.
With regard to whether the hearing should be conducted with live testimony or whether pre-served written testimony should be utilized, Section 5.412 of the Commission’s regulations provides: “use of written testimony in Commission proceedings is encouraged, especially in connect with the testimony of expert witnesses.”  52 Pa.Code § 5.412(a).  Furthermore, “written testimony is subject to the same rules of admissibility and cross-examination of the sponsoring witness as if it were presented orally in the usual manner.”  52 Pa.Code § 5.412(c).  

In this case, I&E has argued that the issues in this proceeding are not complex and do not require pre-filed written testimony.  I&E argued that, instead, this case can best be disposed of by holding an in-person hearing with live testimony.  I&E references the proceeding before the Commission that resulted in the Snyder decision as precedent for holding the hearing in this case in person on one day.  In contrast, Xtreme has argued that a schedule for written testimony be established for this proceeding because Xtreme needs sufficient opportunity to respond to I&E’s factual allegations, including factors related to a civil penalty.  Xtreme also notes that written testimony will help narrow the factual disputes.  Xtreme cites to cases where written testimony has been used for non-expert testimony in other Commission proceedings in support of its position.  Xtreme suggested in the alternative that a bifurcated hearing be held where the first hearing would be for purposes of I&E presenting its case and the second hearing would be held for Xtreme’s response.
It is reasonable to utilize the Commission’s regulations that permit pre-served written testimony to be circulated amongst the parties in advance of the hearing.  Doing so helps ensure due process is served in an efficient and expeditious manner.  Through the use of pre-served, written testimony, the parties will have the opportunity to clearly state their positions on the issues in the case and respond to the other party.  This is true given the unique nature of the case in light of the recent enactment of Act 13, especially considering I&E’s request for civil penalties.  Pre-served written testimony will also be beneficial in light of the fact that at least one potential witness for Xtreme is located out of state and would require significant effort to testify in person.  Pre-served written testimony will help to focus the issues more clearly and possibly prevent witnesses from travelling.  Although this order does not address whether Xtreme’s witness can participate telephonically, as that issue will be addressed if it is still relevant as the hearing nears, the benefits of using pre-served written testimony may also help avoid having witnesses testify at all, either in person or telephonically, as pre-served written testimony can sometimes be admitted in to the record via stipulation without cross-examination.
In conclusion, I&E’s complaint will not be held in abeyance pending disposition of the Snyder case by the Supreme Court and a procedural schedule will be established delineating dates for the submission of pre-served written testimony for this case, as well as any other procedural matters.  Although there is overlap between the issues present in I&E’s complaint and those issues before the Supreme Court in Snyder, such overlap is not sufficient to warrant delaying prosecution of I&E’s complaint.  Furthermore, use of the Commission regulations allowing testimony be given in pre-served written form will help address the issues in this case in an expeditious and efficient manner.  
Therefore, the parties are directed to confer with each other to determine an appropriate schedule for the submission of pre-served written testimony and a hearing for this matter, as well as any other procedural matters.  A schedule for submission of main and reply briefs, however, will be determined at the time of the hearing.  The parties should submit no later than July 5, 2018 any agreed upon schedule for litigating this matter or, if no agreement can be reached, their individual proposed litigation schedules.
ORDER
THEREFORE,

IT IS ORDERED:

1. That the Pennsylvania Public Utility Commission Bureau of Investigation and Enforcement and the Xtreme Energy Company are directed to confer with each other to determine an appropriate schedule for the submission of pre-served written testimony and a hearing for this matter, as well as any other procedural matters.  
2. That the Pennsylvania Public Utility Commission Bureau of Investigation and Enforcement and the Xtreme Energy Company should submit no later July 5, 2018 any agreed upon schedule for litigating this matter or, if no agreement can be reached, their individual schedules proposed to litigate this matter.
Date:
June 25, 2018


/s/






Joel H. Cheskis


Deputy Chief Administrative Law Judge
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� 	Xtreme requested and received from the Secretary’s Bureau 10 additional days to answer the complaint.


� 	The prehearing order was inadvertently dated May 9, 2018.
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