BEFORE THE

PENNSYLVANIA PUBLIC UTILITY COMMISSION

Jeffrey Hicks




:







:  


v. 




:

C-2017-2634636






:
West Penn Power Company


:
ORDER GRANTING PRELIMINARY OBJECTIONS IN PART
AND SETTING CASE FOR HEARING


On November 13, 2017, Jeffrey Hicks (Complainant) filed a formal Complaint against West Penn Power Company (West Penn or Company) alleging that West Penn had provided inadequate service to Complainant in that he experienced a power surge at his residence while West Pen was working on a line.  Complainant requested that the Commission order West Penn to pay damages for a destroyed bass unit and three surge protectors.  


West Penn filed an Answer and New Matter to the Complaint on December 11, 2017.  In its Answer, West Penn denied the existence of a reliability or service problem caused by West Penn, but admitted that on September 11, 2017, there had been an unforeseen and unplanned equipment failure that had caused an outage.  In its New Matter, West Penn argued that the Complaint is legally insufficient in that West Penn has conformed with the requirements of its tariff and the requirements of the Public Utility Code and the regulations of the Commission, including investigating the incident.


Complainant did not file an Answer to the New Matter.



Also on December 11, 2017, West Penn filed Preliminary Objections to the Complaint asking that Complainant’s request for damages be stricken and that Complainant be prohibited from pursuing a damage claim in this proceeding.  That Preliminary Objection was properly endorsed with a Notice to Plead.  


Complainant did not file an Answer to the Preliminary Objections.



On January 12, 2018, this matter was assigned to me to rule on West Penn’s Preliminary Objection.



Commission regulations permit the filing of preliminary objections:

§ 5.101.  Preliminary objections.
(a)
Grounds. Preliminary objections are available to parties and may be filed in response to a pleading except motions and prior preliminary objections.  Preliminary objections must be accompanied by a notice to plead, must state specifically the legal and factual grounds relied upon and be limited to the following:


(1)
Lack of Commission jurisdiction or improper service of the pleading initiating the proceeding.


(2)
Failure of a pleading to conform to this chapter or the inclusion of scandalous or impertinent matter.


(3)
Insufficient specificity of a pleading.


(4)
Legal insufficiency of a pleading.


(5)
Lack of capacity to sue, nonjoinder of a necessary party or misjoinder of a cause of action.


(6)
Pendency of a prior proceeding or agreement for alternative dispute resolution.


(7)  Standing of a party to participate in the proceeding.
52 Pa. Code § 5.101(a).



In deciding the preliminary objections, the Commission must determine whether, based on well-pleaded factual averments of the Petitioners, recovery or relief is possible.  Dept. of Auditor General, et al v. SERS, et al., 836 A.2d 1053, 1064 (Pa. Cmwlth. 2003), 2003 Pa. Commw. LEXIS 849;  P.J.S. v. Pa. State Ethics Comm’n, 669 A.2d 1105 (Pa. Cmwlth. 1996) 1996 Pa. Commw. LEXIS 11.  Any doubt must be resolved in favor of the non-moving party by refusing to sustain the preliminary objections.  Boyd v. Ward, 802 A.2d 705 (Pa.Cmwlth. 2002) 2002 Pa. Commw. LEXIS 580.  All of the non-moving party’s averments in the complaint must be viewed as true for purposes of deciding the preliminary objections, and only those facts specifically admitted may be considered against the non-moving party.  Ridge v. State Employees’ Retirement Board, 690 A.2d 1312 (Pa. Cmwlth. 1997) 1997 Pa. Commw. LEXIS 148.  



West Penn objects to the Complaint because Complainant is asking for monetary damages.  West Penn is correct that it is well established that the Commission does not have the authority to order a public utility to pay monetary damages. See Byer v. Peoples Natural Gas Co., 380 A.2d 383 (Pa. Super. 1977) (holding that the Commission does not have the authority to award damages); Feingold v. Bell of Pennsylvania, 477 Pa. 1, 383 A.2d 791 (1977) (holding that the Commission does not have the authority to award damages), DeFrancesco v. Western Pennsylvania Water Company, 499 Pa. 374, 453 A.2d 595 (1982); Elkin v. Bell of Pa., 491 Pa. 123, 420 A.2d 371 (1980).  I caution Complainant that if he is seeking an award of damages, then he is in the wrong venue, and that while a Commission administrative law judge may impose a civil penalty on a utility if warranted, those funds will go to the state General Fund, not to Complainant.  The Objection with respect to the Commission’s authority to award damages will be sustained, but there may issue with respect to quality of service.
On the face of the Complaint, it appears that Complainant is also alleging failure by West Penn to provide safe and adequate service.  Section 1501 of the Public Utility Code, 66 Pa. C.S. §1501, provides, in pertinent part:

Every public utility shall furnish and maintain adequate, efficient, safe, and reasonable service and facilities, and shall make all such repairs, changes, alterations, substitutions, extensions, and improvements in or to such service and facilities as shall be necessary or proper for the accommodation, convenience, and safety of its patrons, employees, and the public.  Such service also shall be reasonably continuous and without unreasonable interruptions or delay.  Such service and facilities shall be in conformity with the regulations and orders of the commission…



The quality of service issue raised by Complainant is within the Commission’s jurisdiction to hear and adjudicate, and as the parties disagree as to the facts, the matter must be set for hearing.


THEREFORE,



IT IS ORDERED:


1.
That the Preliminary Objection filed by West Penn Power Company to the Complaint at Docket No. C-2017-2634636 is granted in part, consistent with the terms of this Order. 



2.
That the quality of service issue raised in the Complaint at Docket No. C-2017-2634636 will be set for hearing.
	Date:
	July 1, 2018
	 
	

	
	
	
	Dennis J. Buckley

Administrative Law Judge
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