BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Frank D. Kitzmiller					:
							:
	v.						:		C-2014-2435567
							:
City of Lancaster Water Department			:



ORDER
GRANTING SECOND REQUEST FOR CONTINUANCE


On July 10, 2014, Frank D. Kitzmiller filed a formal complaint with the Pennsylvania Public Utility Commission (Commission) against City of Lancaster Water Department (Lancaster), docket number C-2014-2435567.  In his complaint, Mr. Kitzmiller averred that there are incorrect charges on his bill and provided a detailed explanation in an attachment.  The attachment, in part, complained about an overcharge of customers caused by billings based on a 1-inch meter instead of ¾-inch meter actually used.  Mr. Kitzmiller provided several attachments to his complaint in support of his position that he is being overcharged.

On August 11, 2017, a certificate of satisfaction was filed by Lancaster.  However, on August 16, 2017, Mr. Kitzmiller filed an objection to the certificate of satisfaction.  

As a result, on August 29, 2017, a telephonic hearing notice was issued setting an initial telephonic hearing for this case for Tuesday, October 17, 2017 and assigning me as the presiding officer.  A prehearing order dated September 7, 2017 was issued setting forth various rules that would govern that hearing.

On October 4, 2017, Mr. Kitzmiller requested a continuance of the hearing scheduled for October 17, 2017.  That request was unopposed and, therefore, it was granted.  On October 16, 2017, a hearing cancellation/reschedule notice was issued rescheduling the October 17, 2017 hearing for January 4, 2018.

On November 30, 2017, Mr. Kitzmiller made a second request for a continuance.  In the request, Mr. Kitzmiller stated that the change is necessary because he needs additional time to properly prepare the exhibits and testimony which will be based in part on information obtained through discovery.  Mr. Kitzmiller added that the discovery will not be answered by Lancaster until after January 4, 2018 and, at that point, time will be needed for Mr. Kitzmiller to review the answers and possibly issue additional discovery.  Mr. Kitzmiller specifically requested that the hearing be continued until March 22, 2018.  Mr. Kitzmiller noted that, again, the request is unopposed.  That request was granted via order dated December 11, 2017.

On March 10, 2018, Mr. Kitzmiller filed an additional request for a continuance of the hearing scheduled for March 22, 2018.  Mr. Kitzmiller explained that the continuance is necessary to allow him to complete the review of information to be received from Lancaster in response to unanswered discovery.  By hearing notice dated March 27, 2018, the initial hearing for this matter was rescheduled to April 18, 2018.

The evidentiary hearing in this matter convened as scheduled on April 18, 2018.  Mr. Kitzmiller appeared pro se.  John Gallagher, Esquire appeared on behalf of Lancaster.  During the hearing, a discussion was held regarding outstanding discovery.  It was determined at that time that the hearing would proceed and a determination would be made regarding how the outstanding discovery would be addressed.  During the hearing, it became clear that a further hearing would be required and that the outstanding motions to compel would be addressed prior to the further hearing.  Tr. 52-55.  An order disposing of the outstanding motions to compel was issued on June 15, 2018 and a hearing notice was issued scheduling a further hearing for Thursday, July 26, 2018.

On July 5, 2018, counsel for Lancaster filed a request for a continuance of the hearing scheduled for July 26, 2018, noting that he has an unavoidable conflict with his schedule and those of the City of Lancaster.  Mr. Kitzmiller did not oppose the request.  Lancaster’s request was granted informally.  As a result, a hearing notice was issued rescheduling the further evidentiary hearing for Tuesday, August 28, 2018 at 10:00 a.m. in person in hearing room 3 in the Commonwealth Keystone Building in Harrisburg.

The purpose of this order is to formally grant Lancaster’s request for a continuance and to remind the parties of the purpose of the further hearing.

Section 1.15 of the Commission’s regulations provides: “Except as otherwise provided by statute, requests for continuance of hearings or for extension of time in which to perform an act required or allowed to be done at or within a specific time by this title or by order of the Commission or the presiding officer, shall be by motion in writing, timely filed with the Commission, stating the facts on which the application rests.”  52 Pa.Code § 1.15(b).  This Section also provides that “only for good cause shown will requests for continuance be considered.”  Id.  Additionally, Section 5.483(a) provides Presiding Officers the authority to regulate the course of the proceeding.  52 Pa.Code § 5.483(a).  Furthermore, Section 1.2 provides that the Commission’s rules shall be “liberally construed to secure the just, speedy and inexpensive determination of every action or proceeding.”  52 Pa.Code § 1.2(a).

Lancaster’s request for a continuance will be granted.  Although this case has been pending for more than three years, Lancaster has not requested a continuance of the hearings for this matter.  This is Lancaster’s first request for a continuance.  Counsel for Lancaster indicated that there is an unavoidable conflict with his schedule and that of the City of Lancaster.  It would not be reasonable to require Lancaster to participate in the hearing when its counsel and some of its employees are unable to attend.  As a result, Lancaster has demonstrated good cause for a continuance.  

As noted previously, while good cause has been demonstrated to grant this continuance, the Commission generally refrains from cases languishing.  Nonetheless, Lancaster’s request will be granted and the hearing scheduled for this case on July 26, 2018 will be held on August 28, 2018.  Doing so will help secure the just, speedy and inexpensive determination of this proceeding.

In the interim, the parties are reminded that Commission policy promotes settlement.  52 Pa. Code §5.231(a).  A continuance of the hearing in this matter will also allow the parties additional opportunity to engage in settlement discussions.  To the extent that such discussions may lead to a settlement, the parties should be afforded an opportunity to have further discussions.  Additional time to explore settlement also constitutes good cause to grant the continuance.  The parties are also reminded that the presiding officer may participate in settlement discussions upon agreement of all parties.  52 Pa.Code § 5.223(c); see also, 52 Pa.Code § 5.231(c).  If the parties reach an agreement on all issues, a formal hearing will not be necessary.  

Furthermore, the parties are reminded that, at the outset of the further evidentiary hearing on August 28, 2018, the admission of Mr. Kitzmiller’s “brief” in to the record in lieu of additional oral testimony will be discussed.  To the extent that the “brief” is not admitted into the record, in whole or in part, Mr. Kitzmiller will have an opportunity to conclude his oral testimony.  To the extent that the “brief” is admitted into the record, or at the conclusion of Mr. Kitzmiller’s oral testimony, Lancaster will be called to present its response to the evidence presented by Mr. Kitzmiller.

As a result, Lancaster’s motion for a continuance will be granted.

ORDER


		THEREFORE,

		IT IS ORDERED:

1. That the request for a continuance of the July 26, 2018 hearing filed by City of Lancaster Water Department at docket number C-2014-2435567 dated July 5, 2018 is hereby granted.

1. That the complaint filed by Frank D. Kitzmiller against City of Lancaster Water Department at docket number C-2014-2435567 shall be heard at a hearing on Tuesday, August 28, 2018 beginning at 10:00 a.m. in hearing room 3 of the Commonwealth Keystone Building in Harrisburg.

1. That the parties are encouraged to engage in settlement discussions.


Date:	July 6, 2018			/s/			
		Joel H. Cheskis
		Deputy Chief Administrative Law Judge
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