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OPINION AND ORDER

BY THE COMMISSION:

Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition is the Initial Decision (I.D.) of Deputy Chief Administrative Law Judge (ALJ) Joel H. Cheskis, which was issued February 6, 2018, dismissing the above-captioned jointly filed Formal Complaint (Complaint) of Akeem Simmons, Yvonne Whisenant and Ashley Mowery (Complainants) against UGI Utilities, Inc. (UGI or Company).[footnoteRef:1]  On February 9, 2018, Ms. Whisenant, on behalf of the Complainants, filed Exceptions to the Initial Decision, and UGI filed Replies to Exceptions on March 7, 2018.  On March 19, 2018, Ms. Mowery filed Exceptions to the Initial Decision.  On consideration of the pleadings and the record in this proceeding, we shall grant the Exceptions, in part, deny them, in part, and modify the Initial Decision, consistent with this Opinion and Order. [1:  	By Secretarial Letter dated February 6, 2018, the Commission issued the Initial Decision in this matter.  Exceptions were due within twenty days of that letter (i.e., on or before February 26, 2018).  It appeared as though one of the Complainants, Ashley Mowery, was not properly served with a copy of the Initial Decision due to an address change that was not on file with the Commission.  Therefore, by Secretarial Letter dated March 9, 2018, Ms. Mowery was served with a copy of the Initial Decision, and the Commission granted an extension of time until March 29, 2018, for the filing of Exceptions.] 


I. History of the Proceeding

On May 10, 2017, Akeem Simmons, on behalf of the Complainants, filed the instant Complaint against UGI with the Commission, in which he alleged there were incorrect charges on his utility bill and that UGI has already terminated utility service at the service address.  Complaint at ¶¶ 4-5.[footnoteRef:2], [footnoteRef:3]  More specifically, the Complainants argued that the service at the service address was incorrectly terminated on February 7, 2017, that they were not given proper notice of termination, and allegations of vandalism and other criminal conduct at the service address.  Complaint at ¶ 4.  For relief, the Complainants requested the gas service be restored; the incorrect charges be corrected; and, the Commission order a payment arrangement.  Attached to the Complaint was additional information including various documents and print outs of emails in support of the Complaint and additional information regarding the termination of services and the alleged incorrect charges on the bill. [2:  	Although the original caption only included Mr. Simmons, the ALJ’s Initial Decision amended the caption to reflect Ms. Whisenant and Ms. Mowery as Complainants.]  [3:  	A review of the Commission’s records indicates this Formal Complaint is a timely appeal of the Commission’s Bureau of Consumer Services (BCS) decision of March 17, 2017 at BCS No. 3502613, which dismissed Mr. Simmons’ Informal Complaint filed against UGI relative to the subject matter in this case.] 


On June 13, 2017, UGI filed an Answer (Answer), in which it admitted that it terminated gas utility service to the service address on February 7, 2017, but denied that there are incorrect charges on the bill.  I.D. at 2; Answer at 1.  By way of further response, UGI averred that it inspected the service address on February 7, 2017 and discovered that the meter had been removed and that a bypass device had been rigged to steal natural gas service.  For safety reasons UGI disconnected the service to the service address by cutting service prior to the curb valve.  The Answer indicated that since there is currently no service at the service address, the Complainants are applicants, and UGI is entitled to restoration fees in the amount of $4,573.41.[footnoteRef:4]  Answer at 1-2.   [4:  	According to the Company, the outstanding balance consists of estimated unauthorized natural gas usage from November 11, 2016 to February 7, 2017, in the amount of $201.35, a $91.90 charge for the damaged meter, $1,510.16 in labor costs, and $2,770 for the renewal of the service to the premises.  Answer at 2; UGI Exhibit R-10.] 


By Hearing Notice dated June 19, 2017, an Initial Telephonic Hearing was scheduled for August 22, 2017, at 10:00 a.m.  The ALJ issued the Parties a Prehearing Order dated June 21, 2017, and subsequently, on July 19, 2017, the Office of Administrative Law Judge (OALJ) issued a Hearing Type Change Notice, changing the Initial Telephonic Hearing to an Initial Call-In Telephonic Hearing.

On August 22, 2017, ALJ Cheskis convened the telephonic evidentiary hearing, as scheduled.  The Complainants appeared pro se and testified on their own behalf.  UGI was represented by counsel who presented the testimony of three witnesses, Richard Klopp, Benjamin Braddock, and Bryan Huber.  The record in this proceeding contains a 136-page transcript and thirteen exhibits.  The Complainants presented three exhibits (Complainants Exhs. 1-3), and UGI presented ten exhibits (UGI Exhs. R-1 through R-10).  The record was closed on September 13, 2017 when the transcript was submitted to the Commission.  I.D. at 2-3.

On September 20, 2017, Ms. Whisenant submitted a letter requesting that an additional in-person hearing be scheduled “to hear additional facts, objections and rebuttals that [she] was not able to present at the telephonic hearing conducted on 22 August 2017.”  Mr. Whisenant’s letter additionally requested that “[i]f you cannot grant a courtroom hearing, then please add these reasons and facts to the formal case record.”  Her letter then articulated twelve points and conclusions and included a list of persons to be subpoenaed as witnesses if the request for a courtroom hearing were to be granted.  The ALJ noted that Ms. Whisenant’s letter would be treated as a petition to reopen the record.  I.D. at 3.

On September 26, 2017, UGI filed a response to Ms. Whisenant’s September 20, 2017 petition to reopen the record.  In its response, UGI requested that the record be closed and that an initial decision be issued.  UGI argued that the material raised in the petition is neither relevant nor material to the disposition of the Complaint, and that the matters raised by the Complainant may have relevance to a civil action between the parties but are not germane to the Compliant.  I.D. at 3.

By Order issued November 6, 2017, the ALJ granted, in part, and denied, in part, Ms. Whisenant’s petition to reopen the record.  I.D. at 3.  The additional arguments raised in the petition, as well as UGI’s response to the petition were admitted into the record.  The ALJ noted that the arguments will be given the appropriate weight in the initial decision disposing of the Complaint.  However, Ms. Whisenant’s requests for a further in-person hearing and for the issuance of subpoenas were denied.  The record was closed on November 6, 2017 when the Order Granting in Part and Denying in Part Petition to Reopen the Record was issued.

On February 6, 2018, the Commission issued the Initial Decision of ALJ Cheskis, in which he recommended that the Complaint be denied.  The ALJ concluded that the Complainants failed to carry their burden to demonstrate that UGI violated the Public Utility Code (Code), a Commission Regulation or order or the Company’s Commission-approved tariff regarding service provided at the service address.  I.D. at 23.

On February 9, 2018, Ms. Whisenant filed Exceptions on behalf of the Complainants.  On March 7, 2018, UGI filed Replies to Exceptions.  As previously indicated, Ms. Mowery was granted an extension of time to file Exceptions, until March 29, 2018, and subsequently filed her Exceptions on March 19, 2018.  No replies to Ms. Mowery’s Exceptions were filed. 

II. Background

At the hearing, Ms. Mowery testified that she purchased the property at 429 Crescent Street, Harrisburg, Pennsylvania in September 2015.  I.D. at 4; Tr. at 53.  The record indicates that following Ms. Mowery’s purchase of the property she contacted UGI in September 2015 “to come out and check things out.”  As a result of the inspection, Ms. Mowery claimed that UGI indicated that “everything was good and working.”  Complainants Exh. 3 at 39.  Ms. Mowery explained that she was incarcerated on October 10, 2015 and remains incarcerated.  I.D. at 4; Tr. at 53.  UGI’s witness, Mr. Huber, testified that UGI Exh. R-1 shows the meter readings and usage for the service account in Ms. Mowery’s name at the service address during the period of October 2015 through May 2016, at which time service was shut off for non-payment.  Tr. at 94. 

UGI’s witness, Mr. Klopp, testified that he visited the property on June 22, 2016 to investigate an apparent unauthorized usage.[footnoteRef:5]  Mr. Klopp explained that the inactive meter was registering usage because the curb valve was on and gas was passing through to the meter, so he dispatched a technician to shut off the curb valve.  Tr. at 60-61. [5:  	The investigation was the result of a report which indicated that the inactive meter located at the service address was registering usage.] 


On July 12, 2016, Tracie Sullivan signed a lease with Deb Hannon, Ms. Mowery’s previous property manager, to rent Ms. Mowery’s property.  However, the record indicates that Ms. Sullivan never paid rent or requested UGI services to be transferred to her name.  

In September 2016, Ms. Whisenant agreed to temporarily manage Ms. Mowery’s property at 429 Crescent Street, Harrisburg, Pennsylvania, and since that time, repeatedly reported suspicious activity to the Harrisburg police.  In October 2016, Ms. Whisenant was given power of attorney for the property and assumed responsibility for collecting rent and making repairs.  At that time, she noticed that there were squatters, vandalism and things missing at the service address.  Tr. at 46-47; I.D. at 4; Tr. at 28-29.

In November 2016, Mr. Simmons signed a lease with Ms. Whisenant to rent the property from Ms. Mowery.  I.D. at 4.  Mr. Simmons testified that the gas was on at the residence in January 2017 when he first moved in, but nearing the end of January or the beginning of February 2017 the heat went off.  Tr. at 9-10.

Per Ms. Whisenant’s request, a UGI HVAC technician was at the service address to make repairs to the furnace on February 7, 2017.  The UGI technician discovered an illegal bypass rigged directly into the heating system and the gas meter lying on the floor.  UGI Exh. R-10.  The technician reported the tampering to UGI, at which time Mr. Klopp, a revenue protection investigator for UGI, was sent to the service address.  Along with Mr. Klopp, Mr. Braddock, a utility customer service mechanic and emergency responder for UGI, was also called to the scene in order to investigate a possible theft of service.  Tr. at 71.  

While attempting to terminate service at the curb, UGI representatives discovered that the curb valve had been tampered with, was inoperable and could not be shut off.  Upon being granted access to the residence, Mr. Klopp and Mr. Braddock found that a corrugated stainless steel tubing had been installed from the gas appliance to where the meter should have been installed and the gas meter on the floor.  Tr. at 74.  

For safety reasons, the bypass was disconnected and the service line coming through the front basement wall was capped, preventing additional gas flow from coming into the house.  Tr. at 74-75.  To cease any gas flow to the property the front yard was excavated where the curb valve is, the broken curb valve was removed, and the service line coming from the street was capped.  Tr. at 75.

Mr. Simmons applied for natural gas service with UGI at the service address on February 17, 2017 and was advised that service cannot begin at the service address until the ongoing investigation is completed and the situation is resolved.  I.D. at 5; UGI Exh. R-10.  Subsequently, on February 17, 2017, Mr. Simmons filed an informal complaint with the Commission’s BCS.  

On February 27, 2017, Ms. Whisenant received an email from UGI’s Revenue Protection Department advising that a payment of $4,573.41 is required to have gas service reconnected to the service address and that a breakdown of charges would be mailed. Complainants Exh. 3 at 16.  UGI Exhibit R-5 is the March 13, 2017 letter from UGI to Ms. Whisenant and Mr. Simmons indicating that a payment of $4,573.41 is required prior to restoration of service at the service address.[footnoteRef:6] [6:  	UGI Exhibit R-9 provides the specific line item charges that comprise the $4,573.41, including consumption charges, labor charges and service restoration charges. ] 


As indicated previously, the BCS decision at BCS case number 3502613 was issued on March 17, 2017 in UGI’s favor in the amount of $4,573.41.  UGI Exh. R-10.  

III. Discussion

As a preliminary matter, we note that any issue that we do not specifically address has been duly considered and will be denied without further discussion.  It is well settled that we are not required to consider, expressly or at length, each contention or argument raised by the parties.  Consolidated Rail Corporation v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); see also, generally, University of Pennsylvania v. Pa. PUC, 485 A.2.d 1217 (Pa. Cmwlth. 1984).

A. Legal Standards

In order to prevail, a complainant must establish a legally sufficient basis to find that the named utility is responsible, or accountable, for the problem described in the complaint.  Patterson v. The Bell Telephone Company of Pennsylvania, 72 Pa. P.U.C. 196 (1990).  The offense must be a violation of the Public Utility Code (Code), a Commission Regulation or Order, or a Commission-approved tariff.  66 Pa. C.S. § 701.

Section 332(a) of the Code provides that a complainant, as the party seeking affirmative relief from the Commission, has the burden of proof.  66 Pa. C.S. § 332(a).  The evidentiary burden of proof for actions before the Commission is the “preponderance of the evidence” standard.  Suber v. Pennsylvania Com’n on Crime and Deliquency, 885 A. 2d 678, 682 (Pa. Cmwlth. 2005) (Suber); Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. denied, 529 Pa. 654, 602 A.2d 863 (1992) (Lansberry); see also North American Coal Corp. v. Air Pollution Commission, 279 A.2d 356 (Pa. Cmwlth. 1971).  To establish a fact or claim by a preponderance of the evidence means to offer the greater weight of the evidence, or evidence that outweighs, or is more convincing than, by even the smallest amount, the probative value of the evidence presented by the other party.  See Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 48-49, 70 A.2d 854, 855 (1950).

B. ALJ’s Initial Decision 
	
In his Initial Decision, ALJ Cheskis made sixty-six Findings of Fact and reached nineteen Conclusions of Law.  I.D. at 4-11, 21-23.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.

The ALJ explained that the Commission’s Regulations allow utilities to immediately terminate service for unauthorized use, fraud, tampering or tariff violations, citing Section 56.98 of our Regulations, 52 Pa. Code § 56.98, which provides:

§ 56.98	Immediate termination for unauthorized use, fraud, tampering or tariff violations.

(a) A public utility may terminate service for any of the following actions by the customer:

(1) Unauthorized use of the service delivered on or about the affected dwelling.
(2) Fraud or material misrepresentation of the customer’s identity for the purpose of obtaining service.
(3) Tampering with meters or other public utility equipment.
(4) Violating tariff provisions on file with the Commission which endanger the safety of a person or the integrity of the public utility’s delivery system.

(b) Upon termination, the public utility shall make a good faith attempt to provide a post-termination notice to the customer or a responsible adult person or occupant at the affected premises.  If providing a post-termination notice to the customer or responsible person at the affected premises is not possible, the public utility shall conspicuously post the notice at the affected premises . . .


Id.

The ALJ found that none of the evidence presented by the Complainants refutes the evidence presented by UGI that the meter at the service address had been tampered with and an unsafe condition existed.  Therefore, the ALJ determined that under this section, UGI’s immediate termination of service upon discovering illegal use was consistent with our Regulations, and the Complainants failed to sustain their burden of proving that immediate termination was unreasonable.  I.D. at 15, 18.  

Furthermore, the ALJ noted that much of the evidence submitted by the Complainants, such as the suspected illegal activity and response from the Harrisburg police department, involves matters beyond the Commission’s jurisdiction and are irrelevant to whether UGI has violated the Code, a Commission Regulation or order or a Commission-approved tariff.  I.D. at 15-16.  

Citing Section 56.98(b) of our Regulations, the ALJ reasoned that in this instance, given the emergency nature of the termination caused by the illegal bypass found at the service address and removal of the meter, it was not possible for UGI to provide advance notice of the termination.  Therefore, UGI again acted consistent with the Commission’s Regulations, which require only that a public utility make a good faith attempt to provide a post-termination notice to the customer or responsible adult person or occupant after tampering had been discovered.  I.D. at 17. 

Having established that the February 7, 2017 termination was consistent with our Regulations, the ALJ’s review turned to whether the fees to be paid before reconnection are reasonable.  On this point, the ALJ noted Section 56.191 of our Regulations, 52 Pa. Code § 56.191 (pertaining to restoration of service on payment of fees and addressing the time for restoration of service following termination).  In addition, the ALJ referenced Mr. Huber’s testimony, which discussed UGI Exhibits R-5, R-6, R-7, and R-9, in support of the Company’s position that a payment of $4,573.41 is required prior to restoration of service at the service address.  I.D. at 18-19.  The specific tariff provisions that authorize UGI to charge the Complainants this amount prior to restoration of service are as follows:

6.4	Tampering and Theft of Service

(a) Tampering.  In the event of the Company’s meters or other equipment is tampered or interfered with, the Customer shall pay the amount which the Company may estimate is due for service used but not registered on the Company’s meter, and for any repairs or replacements required, as well as for costs of inspections, investigations, and protective installations.  Such tampering will be grounds for immediate termination of service without notice as specified in the Termination of Service and Disconnection section of this Tariff.

(b) Theft of service occurs when a person obtains gas, by deception, tampering with Company facilities or other means designed to avoid payment for gas provided by the Company.  Persons who obtain gas through such means may be subject to civil suit and/or criminal prosecution.  If theft of service occurs, the Company may immediately terminate service to the location receiving the unauthorized service.  

(1) Before service will be restored to the affected location, the Customer must pay (1) for all gas consumed during the period of unauthorized usage, (2) any delinquent gas service balance, including late fees, (3) reconnection fees, (4) a security deposit, and (5) the costs associated with damage to the Company’s meters or equipment.


UGI Exhibit R-7 (UGI Tariff provisions) (emphasis added).

These provisions require that when a customer takes unauthorized service from UGI, the customer must pay the amount estimated by UGI, which estimate is for service used but not registered on the meter, and for any costs of repair, inspection, investigation, and protective installation.  They also provide that UGI may choose to terminate service without notice if unauthorized service occurs.

Therefore, the ALJ determined that UGI’s position, that a payment of $4,573.41 is required prior to restoration of service, is consistent with our Regulations and the utility’s tariff.  Accordingly, the ALJ dismissed the portion of the Complaint challenging the prepayment of fees prior to restoration of service.  I.D. at 19.

The ALJ’s analysis then turned to the Complainants’ request for a payment arrangement.[footnoteRef:7]  Because Complainants failed to establish any record evidence pertaining to household income in relation to the federal poverty level, the ALJ concluded there was no basis for establishing a payment arrangement in this case.  On that basis, the ALJ dismissed the Complainants’ request for a payment arrangement.  I.D. at 20. [7:  	Section 1405(a) of the Code, 66 Pa. C.S. § 1405(a), provides that the Commission “is authorized to establish payment arrangements between a public utility, customers and applicants within the limits established” under Chapter 14.  Section 1405(b) of the Code, 66 Pa. C.S. § 1405(b), provides guidelines for the length of said payment arrangements, which are based on the federal poverty level of the household.  The federal poverty level is determined by the gross monthly household income and the number of people living at the home.
] 


In conclusion, the ALJ found that the Complainants failed to show that UGI had violated the Code, a Commission Regulation or order, or UGI’s Commission-approved tariff under the circumstances.  Thus, the ALJ dismissed the Complaint in its entirety for Complainants’ failure to carry their burden of proof.  However, the ALJ noted that the Initial Decision does not impact the merits of certain extra-judicial issues raised by Complainants which are beyond the scope of the Commission’s jurisdiction.  The ALJ further noted the parties are free to pursue those issues in a court of competent jurisdiction.  I.D. at 20-21.  

C. Exceptions, Replies and Disposition

Ms. Whisenant’s Exceptions,[footnoteRef:8] filed on behalf of the Complainants, consist of four type-written pages that mostly provide a narration and reiteration of her September 20, 2017 petition to reopen the record, including her involvement as Ms. Mowery’s Power of Attorney and role in managing the property at the service address, events regarding suspected illegal activity at the residence, and her assertion that the tampering and theft of service are a result of UGI’s negligence.  They generally express the Complainants’ dissatisfaction with the ALJ’s decision and reiterate several of the same arguments that were made at the hearing. [8:  	Ms. Whisenant’s Exceptions, filed on February 9, 2018, on behalf of the Complainants, will be referenced as “February Exc.”  Ms. Mowery’s Exceptions, filed on March 19, 2018, will be referenced as “March Exc.”] 


In her first Exception, Ms. Whisenant argues that she should have been provided with an in-person hearing and was denied subpoena authority.  February Exc. at 1.  

In response, UGI asserts that the ALJ previously considered a letter by Ms. Whisenant dated September 20, 2017, requesting an additional in-person hearing and the subpoena of witnesses.  UGI noted that by Order issued November 6, 2017, Ms. Whisenant’s petition to reopen the record was granted in part and denied in part, admitting Ms. Whisenant’s additional arguments, as well as UGI’s responses, into the record.  Furthermore, UGI avers that the Complainants had all the subpoena authority available that is available pursuant to 52 Pa. Code § 5.421, yet filed no applications for the attendance of any witnesses or the production of any documents.  R. Exc. at 1-2.  

Based on our review of the record, it appears that the ALJ provided the Complainants with a full and fair opportunity to present their case in this proceeding.  In his Order Granting in Part and Denying in Part Petition to Reopen the Record, the ALJ explained that he denied the requests for a further in-person hearing and for the issuance of subpoenas for the following reasons:

To the extent that Ms. Whisenant was unable to raise additional arguments during the hearing because of a disability, the length of the hearing causing her discomfort or when she received the company’s pre-served exhibits, those arguments should have been raised at the time of the hearing.  

*	*	*

[T]he Commission’s regulations allow for the record to be reopened when facts claimed to constitute grounds requiring reopening of the proceeding are clearly set forth.  This includes material changes of fact or law alleged to have occurred since the conclusion of the hearing.  A review of Ms. Whisenant’s petition does not reveal any material changes of fact or law alleged to have occurred since the conclusion of the hearing.  More specifically, no such argument was raised that warrants conducting a further hearing.

*	*	*

All the arguments raised in the petition by Ms. Whisenant occurred prior to the hearing and could have been raised during the hearing.  It is sufficient that the arguments raised in the petition will be admitted into the record as articulated in the petition.  

*	*	*

Ms. Whisenant has failed to sufficiently demonstrate why the eight subpoenas she requested in her petition should be issued.  Ms. Whisenant has indicated for some of the proposed witnesses what the witnesses’ testimony would be but has not provided any indication that such information is sufficiently relevant to the issues at hand in this case to warrant granting the subpoenas.  In addition, given that the record in this case has closed, the subpoenas are also untimely.


Id. at 3-5.

We concur with the ALJ’s decision to not grant the Complainants requests for a further in-person hearing and for the issuance of subpoenas.  While the additional matters stated by Ms. Whisenant may have relevance to a civil action between the parties, the additional matters Ms. Whisenant desires to address are not germane to the Complaint.  Upon review of the record, we find that Ms. Whisenant has not demonstrated a need to call additional witnesses to support the Complainants’ assertions that they should not be responsible for charges regarding the tampered meter and stolen utilities.  During the hearing, Ms. Whisenant, as well as Mr. Simmons and Ms. Mowery, all provided testimony and were cross-examined by the Company.  Each party was given an opportunity to make brief closing statements.  Thus, the Complainants were provided ample notice and opportunity to be heard in support of the Complaint.  Accordingly, we deny this Exception.

In Exceptions two, three and four, Ms. Whisenant sets forth corrections to the ALJ’s Finding of Fact Nos. 8, 10 and 16, as well as, reiterating her involvement with the suspected illegal activity at the residence.  February Exc. at 2.  

Ms. Whisenant’s second Exception avers that the ALJ’s Finding of Fact No. 8 incorrectly states that Ms. Whisenant reported suspicious activity at the service address to the Harrisburg police in September 2015.  However, Ms. Whisenant asserts her reports of suspected illegal activity began in September 2016 through January 2017.  After review of the record, we agree and shall grant the second Exception, in part and modify Finding of Fact No. 8 of the ALJ’s Initial Decision to state:

Ms. Whisenant reported suspicious activity at the service address to the Harrisburg police in September 2016.


Ms. Whisenant’s third Exception avers that Finding of Fact No. 10 incorrectly states that Ms. Whisenant hired a contractor to install a new water heater.  However, as Ms. Whisenant’s notes, she purchased a new water “meter,” not a water “heater.”  We shall grant the third Exception and modify Finding of Fact No. 10 on page four of the ALJ’s Initial Decision to state “Ms. Whisenant hired a contractor to install a new water meter.”  

Ms. Whisenant’s fourth Exception seeks a correction, to indicate it was on February 7, 2017, not February 17, 2017, that the UGI technician responded to her service call, and February 17, 2017, is the date when Mr. Simmons called UGI to request gas service.  The ALJ’s Finding of Fact No. 16 states that on February 17, 2017, Mr. Simmons called UGI to request gas service at the property and a UGI technician visited the property and noticed that there was a problem with the furnace and that the meter had been tampered with.  After review of the record, we agree with Ms. Whisenant’s correction.  As such, we shall grant the fourth Exception, in part and modify Finding of Fact No. 16 on page five of the ALJ’s Initial Decision to state:

On February 17, 2017, Mr. Simmons called UGI to apply for natural gas service at the service address and was advised that service cannot begin at the service address until the ongoing investigation is completed and the situation is resolved.  Tr. 93; UGI Exh. No. 10.


While we grant, in part, the second, third and fourth Exceptions of Ms. Whisenant and modify Finding of Fact Nos. 8 ,10 and 16, these modifications correct immaterial errors in the factual record.  These corrections do not form the basis for overturning the ALJ’s conclusion in the Initial Decision that the Complainants failed to meet their burden of proving that UGI violated the Code, Commission Regulation or order, or the Company’s tariff.

Ms. Whisenant’s fifth, seventh, and eighth Exceptions allege that the failure of the Harrisburg police department and of UGI to adequately address illegal activity at the property absolves the Complainants of any responsibility pertaining to the tampering and theft of utilities.  Ms. Whisenant alleges that the tampering and theft of utilities are UGI’s responsibility due to UGI’s failure to recognize, investigate and prevent the tampering and theft of service.  February Exc. at 2-3.

UGI’s response asserts that it has no responsibility to conduct extensive investigations and further avers that the owner, rather than the utility, is responsible for protection of the property, citing Darnell Fassett v. Philadelphia Gas Works, Opinion and Order entered April 27, 2015 at Docket No. F-2014-2408541. (Fassett v. PGW)  R. Exc. at 3. 

We find the arguments presented by Complainants to avoid their responsibility for protection of the property from tampering and theft of utility service are not persuasive.  Mr. Simmons does not dispute that he is responsible for the unauthorized usage at the service location.  Tr. at 126.  Further, UGI’s calculation of the back-bill amount was reasonable and consistent with its usual practice of calculating a back bill for theft of service based on the capacity of appliance connected to the gas line and the number of degree days during the relevant period.  Tr. at 120-121.

[bookmark: _Hlk517961283]Moreover, the record evidence shows that Ms. Mowery purchased the property at 429 Crescent Street, Harrisburg, Pennsylvania in September 2015.  I.D. at 4.  After purchasing the property in September 2015, but before becoming incarcerated in October 2015, Ms. Mowery contacted UGI “to come out and check things out.”  As a result of the inspection, Ms. Mowery claimed that UGI indicated that “everything was good and working.”  Complainants Exh. 3 at 39.  Therefore, it is reasonable to conclude that the meter bypass was installed at some point after October 2015, while Ms. Mowery owned the residence.

As in Fassett v. PGW, a property owner having dominion and control of the service address is responsible to have known, or should have known, of tampering and theft of service occurring at the property.  Id. at 5-6.  In the present case, Ms. Mowery was the owner of property and exercised dominion and control of 429 Crescent Street, Harrisburg, Pennsylvania.  After Ms. Mowery gave Power of Attorney to Ms. Whisenant on October 5, 2016, Ms. Whisenant also had dominion and control of the property.  When the property was leased to Mr. Simmons on November 11, 2016, Mr. Simmons also had dominion and control of the property.  Therefore, each Complainant at various times had dominion and control of the property, and therefore, each of the Complainants was responsible for the protection of the UGI metering and distribution equipment on the premises during the time each had dominion and control of the property.  It was the Complainants’ failure in their duty to protect the utility service from tampering and theft which resulted in the responsibility for tampering and unauthorized usage and the cost of the work necessary for renewal of service to the premises.  Therefore, Ms. Whisenant’s fifth, seventh, and eighth Exceptions are denied.

Ms. Whisenant’s sixth Exception avers that the Complainants were not properly prepared for the hearing, due to her contention that she had not received the Company’s Exhibits, R-1 through R-10, until the day before the hearing.  February Exc. at 3. 

In response, UGI claims that its exhibits were mailed by first class postage to the Complainants on August 14, 2017, eight days before the scheduled August 22, 2017 hearing.  R. Exc. at 3. 

As the ALJ noted, the Complainants neither raised this issue during the hearing, nor claimed that they were in any way ill-prepared.  There was no request for a continuance for time needed to review UGI’s exhibits.  Therefore, we shall deny Ms. Whisenant’s sixth Exception.  We find the Complainants were afforded reasonable notice and opportunity to be heard regarding UGI Exhibits, R-1 through R-10.

Ms. Whisenant’s ninth Exception as well as Ms. Mowery’s Exceptions, are further requests for a Commission-issued payment arrangement.  February Exc. at 3; March Exc. at 1-2.  

The ALJ denied the Complainants’ request for a payment arrangement for the $4,573.41 that UGI requires to be paid to restore service at the service address.  We concur.  Not only is the record lacking proper evidence to establish a payment arrangement in this case, but in cases where the property owner was responsible for charges due to tampering and theft of service, payment arrangements are not appropriate.  Fassett v. PGW.  Granting a payment arrangement to a party responsible for utility tampering and theft of service would reward those who knew, or should have known, of the tampering and theft with a no interest payment plan for debt arising from tampering and theft.  Therefore, we shall deny both Ms. Whisenant’s ninth Exception and the Exceptions of Ms. Mowery. 

For these reasons, we believe the Complainants are responsible for the $4,573.41 outstanding balance, which comprises the estimated unauthorized natural gas usage in the amount of $201.35, a $91.90 charge for the damaged meter, $1,510.16 in labor costs, and $2,770 for the renewal of the service to the premises.  

Conclusion

Upon review and consideration of the record of this proceeding and the forgoing discussion, we shall grant the Complainants’ Exceptions, in part, deny them, in part, and modify the ALJ’s Initial Decision, consistent with this Opinion and Order; THEREFORE,

	IT IS ORDERED:

	1.	That the Exceptions of Yvonne Whisenant, filed on February 9, 2018, on behalf of Akeem Simmons, Ashley Mowery and herself, are granted, in part, and denied, in part, consistent with this Opinion and Order.

2.	That the Initial Decision of Deputy Chief Administrative Law Judge Joel H. Cheskis, issued on February 6, 2018, is adopted, as modified, consistent with this Opinion and Order.

3.	That the Formal Complaint filed on May 10, 2017, by Akeem Simmons, Yvonne Whisenant, and Ashley Mowery against UGI Utilities, Inc. at Docket No. C-2017-2605783 is dismissed, consistent with this Opinion and Order.

4.	That the proceeding docketed at C-2017-2605783 be marked closed.

[image: ]BY THE COMMISSION,
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Rosemary Chiavetta
Secretary

(SEAL)

ORDER ADOPTED:  July 12, 2018

ORDER ENTERED:  July 12, 2018
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