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Debbie Hughey								     C-2016-2567445

	v.

Philadelphia Gas Works

OPINION AND ORDER

BY THE COMMISSION:

[bookmark: _Hlk501454911]		Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Exceptions of Debbie Hughey (Complainant or Ms. Hughey), filed on January 9, 2018, and March 22, 2018,[footnoteRef:2] to the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Christopher P. Pell, issued on December 20, 2017.  Philadelphia Gas Works (PGW) filed Replies to Exceptions on January 19, 2018, and April 2, 2018.  For the reasons stated below, we will deny the Complainant’s Exceptions and adopt the Initial Decision which dismisses the Complaint, consistent with this Opinion and Order. [2: 		The Complainant filed Partial Exceptions on January 9, 2018, which was the scheduled deadline for Exceptions.  In addition, concurrently with her Partial Exceptions, the Complainant filed a separate letter in which she requested additional time to fully file her Exceptions with the Commission.  The Complainant then filed four subsequent requests for additional time to fully file her Exceptions.  By Secretarial Letter dated March 12, 2018, the Commission granted an extension of time, until March 22, 2018, for the Complainant to file Exceptions.  Accordingly, Replies to Exceptions were permitted to be filed within ten days of the date when Exceptions were due, or by April 1, 2018; but since April 1, 2018, was a Sunday, Replies to Exceptions were due on Monday, April 2, 2018.] 


History of the Proceeding

		An extensive History of the Proceeding can be found in ALJ Pell’s Initial Decision.  A summary of the History of the Proceeding follows here.

		On September 19, 2016, Ms. Hughey filed a Formal Complaint at Docket No. C-2016-2567445 (Complaint), which alleged: (1) that PGW threatened to shut off her gas utility service, (2) that there were incorrect charges on her bills, (3) that she had reliability, safety or quality problems with her utility service, and (4) that PGW engaged in illegal and fraudulent business practices including placing false and fraudulent liens against her property.  As relief, the Complainant requested that the Commission direct the Respondent to remove the liens placed on her property from 2006 forward, remove the amounts the Respondent claims she owes from her account from 2006 forward and restore her credit bureau rating.

		More specifically, the Complainant asserted that PGW placed false and fraudulent liens against her property.  According to the Complainant, the amounts of the liens were the result of fraudulent, inflated bills and bad faith.  The Complainant asserted that PGW never informed her that it placed a lien on her property in 2006. 

		Additionally, the Complainant alleged that the meter installed in her residence was not providing accurate readings of her gas usage.  The Complainant further alleged that PGW fraudulently obtained funds from her.

		Attached to the Complaint was a document with further allegations.  In the attachment, the Complainant alleged that PGW installed a meter at her residence that was “bogus.”  The Complainant further alleged that PGW falsely claimed that she was given a copy of the service agreement and that PGW, therefore, violated her rights to be informed of the agreement.

		PGW filed an Answer with New Matter as well as Preliminary Objections on October 11, 2016.  Generally, PGW denied the material allegations in the Complaint.

		In its New Matter, PGW asserted that from May 1964 through July 2006 service at the Complainant’s residence was in the name of James Hughey.  From December 2007 through May 2008 service was in the name of the Complainant.  Between May 2008 and November 2014, neither the Complainant nor James Hughey were customers of the Respondent.  Thus, PGW submitted that both of the periods from 1964 through 2006 and from 2007 through 2008 are outside the statute of limitations.  Also, in its New Matter, PGW stated that there are outstanding liens on the Complainant’s property reflecting amounts owed to PGW.  PGW contended that the Commission lacks jurisdiction over these liens and requested that the Commission dismiss the Complainant’s complaint.

		In its Preliminary Objections, PGW alleged that the Commission lacks jurisdiction over the subject matter of the Complaint and that the Complaint includes impertinent matter in its request for relief.  PGW specifically pointed out that the Complaint refers to liens and bills from 2006, which PGW asserts such claims by the Complainant are barred by the statute of limitations which divests the Commission of jurisdiction to hear an action brought more than three years from the date the liability arose.

		Additionally, consistent with its argument in its New Matter, PGW argued in its Preliminary Objections that the Public Utility Code (Code) at 66 Pa. C.S. § 2212(n) permits that nothing shall abrogate PGW’s power to collect delinquent accounts through the imposition of liens, pursuant to the Municipal Claim and Tax Lien Law.  PGW asserted that under Section 2212(n) of the Code, the Commission has no jurisdiction over the filing of such a lien.  Furthermore, PGW pointed out that Section 1414(a) of the Code, 66 Pa. C.S. § 1414(a), authorizes PGW to file liens for unpaid natural gas service.  PGW claimed that the prayer for relief in the Complaint is irrelevant and beyond the Commission’s authority.  Thus, PGW requests that the Commission strike the requested relief as an impertinent matter and dismiss the Complaint.  The Respondent endorsed its Preliminary Objections with a Notice to Plead, advising the Complainant that she had ten days to file a written response to the Preliminary Objection.  

		No answers were filed by the Complainant to PGW’s New Matter and Preliminary Objections.

		By notice dated December 30, 2016, the Commission notified the parties that it had assigned the case to Administrative Law Judge David Salapa as motion judge.  By Order dated January 18, 2017, ALJ Salapa sustained the Preliminary Objections in part by dismissing the Complainant’s claims that arose prior to September 21, 2013 and any claim concerning the liens placed on her property.

		ALJ Salapa conducted a telephonic prehearing conference on April 25, 2017.  The Complainant appeared pro se.  PGW was represented by counsel.

		On April 25, 2017, the Complainant filed a document she captioned as “Filing of Exceptions of Judge Salapa’s Order Sustaining Preliminary Objections in Part” in which she stated her Exceptions to ALJ Salapa’s January 18, 2017 order on PGW’s Preliminary Objections.

		By Order dated May 15, 2017, ALJ Salapa denied the Complainant’s Exceptions.

		ALJ Salapa conducted a telephonic prehearing conference on April 25, 2017.  The Complainant appeared pro se.  Graciela Christlieb, Esquire represented PGW.  During the telephonic prehearing conference, the Complainant indicated that her medical condition was such that she needed a sixty-day continuance.  PGW objected to a sixty-day continuance.  After confirming that the Complainant had no conflicts, ALJ Salapa agreed to reschedule the hearing for June 15, 2017.  By hearing notice dated April 25, 2017, the Commission scheduled a telephonic hearing for this matter on June 15, 2017.  By Corrected Hearing Notice dated May 18, 2017, the hearing was changed from telephonic to in-person and reassigned from ALJ Salapa to ALJ Pell.

		The in-person hearing convened on June 15, 2017.  The Complainant appeared pro se and testified.  The Complainant also presented the testimony of Diane Hughey in support of her Complaint.  The Complainant offered four exhibits during the hearing, none of which were admitted into the record.  PGW appeared and was represented by counsel.  One witness presented testimony.  Nine PGW exhibits were admitted into the record.

		By Interim Order dated August 11, 2017, ALJ Pell informed the parties that the record was closed, that no further filings would be considered, and that an Initial Decision would be prepared.  The record in this case consists of a 112-page transcript and nine exhibits.

		ALJ Pell’s Initial Decision was issued on December 20, 2017.  The Complainant submitted Partial Exceptions to the Initial Decision on January 9, 2018.  PGW filed timely Replies to Exceptions on January 19, 2018.  As noted, supra, the Complainant requested, and was granted, additional time to submit Full Exceptions.  The Complainant timely filed Full Exceptions on March 22, 2018.  PGW timely filed Replies to the Full Exceptions on April 2, 2018. 

Discussion

Legal Standards

As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Public Utility Code (Code).  66 Pa. C.S. § 332(a).  To establish a sufficient case and satisfy the burden of proof, the complainant must show that the respondent is responsible or accountable for the problem described in the Complaint.  Patterson v. The Bell Telephone Company of Pennsylvania, 72 Pa. P.U.C. 196 (1990).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. denied, 529 Pa. 654, 602 A.2d 863 (1992).  That is, the Complainant’s evidence must be more convincing, by even the smallest amount, than that presented by the respondent.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, this Commission’s decision must be supported by substantial evidence in the record.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. PUC, 489 Pa. 109, 413 A.2d 1037 (1980).

Upon the presentation by a complainant of evidence sufficient to initially satisfy the burden of proof, the burden of going forward with the evidence to rebut the evidence of the complainant shifts to the respondent.  If the evidence presented by the respondent is of co-equal value or “weight,” the burden of proof has not been satisfied. The complainant now has to provide some additional evidence to rebut that of the respondent.  Burleson v. Pa. PUC, 443 A.2d 1373 (Pa. Cmwlth. 1982), aff’d, 501 Pa. 433, 461 A.2d 1234 (1983).  While the burden of going forward with the evidence may shift back and forth during a proceeding, the burden of proof never shifts.  The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. Pa. PUC, 768 A.2d 1217 (Pa. Cmwlth. 2001).

In the Initial Decision, the ALJ made thirty-three Findings of Fact and reached four Conclusions of Law, I.D. at 9-13 and 23-24.  We shall adopt and incorporate herein by reference the ALJ’s Findings of Fact and Conclusions of Law unless they are either expressly or by necessary implication overruled or modified by this Opinion and Order.

Before addressing the Exceptions, we note that any issue or Exception that we do not specifically address shall be deemed to have been duly considered and denied without further discussion.  It is well settled that we are not required to consider, expressly or at length, each contention or argument raised by the parties.  Consolidated Rail Corp. v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984). 




The ALJ’s Initial Decision

[bookmark: _Hlk517640853]ALJ Pell noted that the Complainant raised claims of incorrect charges on her bill for gas service, that she had a reliability, safety or quality problem with her gas service, and that PGW improperly terminated her gas service.  I.D. at 15.

In regard to the incorrect charges, the ALJ explained that the burden of proof for “high bill” complaints has been explained in Waldron v. Philadelphia Electric Company, 54 Pa. PUC 98 (1980) (Waldron).  The ALJ provided that in Waldron, the Commission determined that while the accuracy of the meter is an important factor in resolving billing disputes, it is not the sole criterion.  The ALJ noted that the Commission may consider other factors:  the billing history of the Complainant, a change in the number of occupants residing at the household, the potential for energy usage, and any other relevant facts or circumstances that are brought to light during the complaint proceeding.  I.D. at 15-16 citing Waldron at 100.

The ALJ stated that during the hearing, the Complainant argued that the entirety of her balance was incorrect because of “games and covert tactics that ha[ve] been going on as well as the tampering with or inaccurate gas meter itself.”  I.D. at 16 (citing Tr. at 30).  The Complainant averred that she shouldn’t have to pay for any portion of her bill since she believes PGW intentionally inflated her bill.  I.D. at 16 (citing Tr. at 31).

[bookmark: _Hlk517651837]The ALJ noted that although the Complainant insisted PGW inflated her bill, she did not offer anything besides her own opinion to support that claim.  The ALJ reasoned that no matter how honest and strong the Complainant’s assertions are, they cannot form a basis for a finding of fact in her favor.  The ALJ noted that mere bald assertions, personal opinions or perceptions do not constitute evidence to bolster a claim.  I.D. at 16 (citing MidAtlantic Power Supply Association of Pennsylvania v. Pa. Pub. Util. Comm’n, 746 A.2d 1196, 1200 (Pa. Cmwlth. 2000) (citing Pennsylvania Bureau of Corrections v. City of Pittsburgh, 532 A. 2d 12, 14 (Pa. 1987)).  The ALJ further explained that the Complainant was reluctant to provide the number of occupants living at the residence.  The ALJ reasoned that the number of household members can have a direct impact on gas usage.  I.D. at 18.

The ALJ noted that the record shows that PGW provided evidence that the Complainant’s balance accrued because she made only three payments on her account between January 5, 2015 and April 27, 2016.  I.D. at 18.  Furthermore, the record demonstrates that the Complainant’s monthly bills were based on actual usage at the property, and that her large balance accrued because she did not make regular payments on her account.  Thus, the ALJ concluded that the Complainant failed to meet her burden on the issue of incorrect charges on her gas bill.  I.D. at 18.

The ALJ next discussed the Complainant’s claims concerning the reliability, safety or quality of PGW’s service.  The ALJ explained that the Complainant alleged that the two PGW workers who visited the residence on the day service was started in 2014 tampered with her meter.  I.D. at 19 (citing Tr. at 37-39).  The Complainant further alleged that she felt threatened by one of the PGW workers, I.D. at 19 (citing Tr. at 58), and that PGW attempted to steal her house by asking her to supply a copy of her deed before initiating gas service.  I.D. at 19 (citing Tr. at 40).  In two separate instances when the Complainant reported gas leaks to PGW, the ALJ explained that the Complainant alleged that the PGW technicians responded improperly to her concerns by lying that they did not smell gas during their investigations.  I.D. at 19 (citing Tr. at 62).

In regard to the above allegations by the Complainant, the ALJ found that contrary to the Complainant’s testimony, the record demonstrated that PGW installed a new meter at the service address when she initiated service in her name and PGW billed the Complainant based on her actual usage.  The ALJ also found that the record showed that the Complainant’s large outstanding balance is the result of her not paying monthly bills, not a faulty meter.  Furthermore, the ALJ concluded that based on record evidence, PGW’s personnel acted appropriately during the application process, during the installation of the Complainant’s gas meter in 2014, and in response to her reports of gas odors.  For these reasons, the ALJ concluded that the Complainant did not meet her burden of demonstrating that PGW provided her with inadequate or unreasonable service.  I.D. at 21.

The ALJ also disagreed with the Complainant’s assertion that PGW inappropriately terminated her gas service.  The ALJ noted that PGW appropriately provided the Complainant with a ten-day written termination notice and provided the two telephone calls informing the Complainant about the pending termination as required by Section 5691(a) and 56.93(a), respectively, of the Commission’s regulations.  Thus, the ALJ concluded that because the Complainant had a poor payment history, PGW was justified in terminating the Complainant’s gas service for non-payment.  I.D. at 21-22.

		The ALJ noted that the Complainant insisted that she never received the ten-day notice and disputed that PGW made the two telephone calls.  Nevertheless, the ALJ determined that the Complainant’s “reluctance to be forthcoming with responses to basic questions during the hearing leaves her credibility in doubt.”

		For all of the foregoing reasons, the ALJ dismissed the Complaint based on his findings that the Complainant failed to meet her burden of proof by demonstrating that PGW improperly shut off her gas service, included incorrect charges on her bills, or that she has reliability, safety, or quality problems with her gas service.

Exceptions and Replies to Exceptions

		In her Partial Exceptions filed January 9, 2018, the Complainant begins her Exceptions with a reiteration of her Complaint and discusses matters that are unrelated to the record.  We will not discuss any extra-record arguments in this Opinion and Order.

		In her Full Exceptions, filed March 22, 2018, the Complainant again reiterated her Complaint and included matters not relevant to this case and materials that were not part of the record.

		In its Replies to Exceptions, PGW avers that the Complainant’s Exceptions failed to address any error in fact or law contained in the Initial Decision refuting the conclusion that the Complainant failed to meet her burden of proving that PGW improperly shut off her gas service, that there are incorrect charges on her bills, or that she has reliability, safety or quality problems with her gas service.  PGW states that the Exceptions fail to identify any legal errors made by the ALJs in the orders they issued prior to and subsequent to the Initial Decision.  PGW R. Exc. at 5 (April 2, 2018).

		PGW contends that the Complainant’s Exceptions are a collection of disagreements and allegations that are in no way supported by the facts or the law.  PGW avers that the Complainant’s exceptions are an attempt to relitigate her Complaint and introduce new issues and exhibits.  PGW states that the record was closed on August 11, 2017, but the Complainant ignores this fact and continues to attempt to add exhibits that are not part of the record.  PGW R. Exc. at 5 (April 2, 2018).

Disposition

		Upon our review of the Exceptions in this proceeding, we are of the opinion that they are without merit.  Thus, we shall deny the Complainant’s Exceptions and adopt the ALJ’s Initial Decision that dismisses the Complaint in its entirety because the Complainant failed to prove that PGW provided unreasonable service in violation of Section 1501 of the Code.  We also agree with PGW in its Replies to Exceptions that the Complainant’s Exceptions fail to address any error in fact or law contained in the Initial Decision that refutes the ALJ’s conclusion that the Complainant failed to meet her burden of proving that PGW improperly shut of her gas service, that there are incorrect charges on her bills, or that she has reliability, safety, or quality problems with her gas service.

		We further agree with the ALJ, and must advise the Complainant, who appeared without counsel, that opinions, no matter how ardently asserted, are not a substitute for facts.  I.D. at 16.  In her Exceptions, the Complainant reiterated the allegations contained in her Complaint but did not provide any material facts or matters of substance that would lead us to conclude that the ALJ erred in his Initial Decision.  The Complainant’s Exceptions fail to point to any error in fact or law in the Initial Decision that would support the Commission’s reversal or modification of the Initial Decision.  Additionally, the Complainant’s Exceptions contain inappropriate attempts to introduce additional extra-record information into this proceeding, which are not permissible after the close of the record.

		The Complainant alleged high bills due to tampering of her meter and covert tactics by PGW, while ignoring tangible reasons to explain her bills.  In this regard, no evidence was presented to prove that the meter was faulty.  PGW offered to test the Complainant’s meter but the Complainant refused.  However, the record shows that and the Complainant made only three payments (January 5, 2015 in the amount of $152.50; January 29, 2015, in the amount of $110.00; and March 10, 2015, in the amount of $110).  Tr. at 36, 84, and there is no doubt that this type of payment history is directly related to the Complainant’s high bills.  Tr. at 36, 84.  Also, it is important to note that the Complainant testified that a window was broken in the basement which also served as her main living area for at least four months, from September through January.[footnoteRef:3]  During this time the Complainant set the thermostat to 75 degrees to combat the cold air entering the basement.  Tr. at 57-58.  Although we cannot quantify the amount of gas that was used during this period, we consider this to be a contributing factor to the Complainant’s increased gas usage.  We also note that the Complainant contacted PGW regarding high bills two months after her gas service was terminated on April 27, 2016, which was over one year from when she first observed a large increase in her bill in February 2015.  Tr. at 34, 83-84.  Furthermore, the ALJ reasoned that the number of household members can have a direct impact on gas usage; but the Complainant was reluctant to provide the number of occupants living at the residence.  I.D. at 18.  ALJ Pell expressed his frustration that “the Complainant’s reluctance to be forthcoming with responses to basic questions during the hearing leaves her credibility in doubt.”  It is unfortunate that the Complainant was not willing to provide the information that the ALJ needed to develop a complete record of the relevant facts.  A party’s reluctance to provide factual information in a litigated proceeding before an ALJ is contrary to the ALJ’s duty to conduct proceedings in a fair and impartial manner.  All parties are obligated to provide relevant and accurate information in a proceeding so that the ALJ can develop a complete record to support findings of facts and conclusions of law in the final decision.  In this proceeding, the ALJ appropriately found that the Complainant’s credibility was doubtful because she refused to provide responses to questions to which she knew the answers. [3: 		The Complainant was unsure of the year, but she was using gas for heat and hot water during the entire four or five-month period the window was broken.] 


		In light of the above, and based on our review of the record, we find that the ALJ correctly determined that the Complainant did not establish a prima facie case that PGW failed to provide adequate, safe, efficient, and reasonable utility service under Section 1501 of the Code,[footnoteRef:4] and that the ALJ’s determination was based on substantial evidence in the record.  The record demonstrates that PGW took appropriate and reasonable actions in initiating service, installing the meter, responding to the two gas leak calls made by the Complainant, and terminating service.  For these reasons, we cannot conclude that PGW violated the Code, a Commission regulation, or a Commission Order. [4: 		Section 1501 of the Public Utility Code (Code), 66 Pa. C.S. § 1501, provides the following, in pertinent part:

Every public utility shall furnish and maintain adequate, efficient, safe, and reasonable service and facilities, and shall make all such repairs, changes, alterations, substitutions, extensions, and improvements in or to such service and facilities as shall be necessary or proper for the accommodation, convenience, and safety of its patrons, employees, and the public.] 


Conclusion

Based on our review of the record, the Exceptions, and the applicable law, we find that the ALJ’s Initial Decision is sound and we agree with the ALJ’s Initial Decision that dismisses the Complaint.  Accordingly, we shall deny the Complainant’s Exceptions and adopt the ALJ’s Initial Decision, consistent with this Opinion and Order; THEREFORE,

IT IS ORDERED:

1.	That the Exceptions, filed by Debbie Hughey on January 9, 2018, and March 22, 2018, to the Initial Decision of Administration Law Judge Christopher P. Pell that was issued on December 20, 2017, are denied.

2.	That the Initial Decision of Administrative Law Judge Christopher P. Pell, issued on December 20, 2017, is adopted.

3.	That the Formal Complaint filed by Debbie Hughey against Philadelphia Gas Works at Docket No. C-2016-2567445 is dismissed.

4.	That the proceeding at Docket No. C-2016-2567445 be marked closed.

[image: ]							BY THE COMMISSION,


[bookmark: _GoBack]

							Rosemary Chiavetta
							Secretary


(SEAL)

ORDER ADOPTED:  July 12, 2018

ORDER ENTERED:  July 12, 2018
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