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OPINION AND ORDER

BY THE COMMISSION:

Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Exceptions of UGI Penn Natural Gas, Inc. (UGI Penn or the Company) filed on June 29, 2017, to the Initial Decision (I.D.) of Special Agent Rebecca Waldemar, issued on June 9, 2017, relative to the above-captioned proceeding.  Replies to Exceptions have not been received.  For the reasons stated below, we shall grant UGI Penn’s Exceptions and reverse the Special Agent’s Initial Decision.

History of the Proceeding

On November 3, 2016, Sherry and Lenny Trocki (Complainants) filed a Formal Complaint with the Commission against UGI Penn alleging that the Company had terminated their natural gas service.  This Complaint represents a timely appeal of the Bureau of Consumer Services (BCS) decision at BCS case number 3483836.  As relief, the Complainants requested a payment arrangement and requested that their service be restored.
 
On November 14, 2016, UGI Penn filed an Answer and New Matter in response to the Complaint.  In its Answer, UGI Penn admitted that it had terminated service to the Complainants for non-payment on or about August 31, 2015.  The Company also asserted in its Answer that BCS found the Complainants were ineligible for a new payment arrangement.  Answer at 2. 

In its New Matter, UGI Penn stated that that the Complainants previously filed a Formal Complaint at Docket No. F-2015-2505539, but failed to appear at the scheduled hearing.  UGI Penn averred that the Complaint at the prior docket was dismissed with prejudice.  As such, UGI Penn requested that the instant Complaint be dismissed.  Answer at 3.
 
On January 11, 2017, UGI Penn filed a Motion for Consolidation (Motion) requesting that a separate Complaint filed by Sherry Trocki on November 28, 2017, that was docketed at C-2016-2578856, be consolidated with the instant Complaint filed on November 3, 2017.  UGI Penn asserted in the Motion that both Complaints involved a request for a payment agreement and raised similar averments of fact.  

In an Order issued February 2, 2017, the Special Agent granted the Motion and consolidated the two Complaints. 
The Special Agent conducted a telephonic evidentiary hearing in this matter as scheduled on February 23, 2017.  The Complainants appeared pro se, testified on their own behalf but presented no exhibits.  UGI Penn was represented by counsel who presented the testimony of one witness, who sponsored five exhibits which were admitted into the record.  The record was closed on February 23, 2017, at the conclusion of the hearing.  I.D. at 2.

In her Initial Decision, issued on June 9, 2017, Special Agent Waldemar sustained the Complaints and granted the Complainants’ request for a payment arrangement.  As previously noted, UGI Penn filed Exceptions on June 29, 2017.  Replies to Exceptions have not been received.

Discussion

A.	Legal Standards

As the proponent of a rule or order, the Complainants in this proceeding bear the burden of proof pursuant to Section 332(a) of the Public Utility Code (Code),  66 Pa. C.S. § 332(a).  To establish a sufficient case and satisfy the burden of proof, the Complainants must show that the respondent utility, UGI Penn, is responsible or accountable for the problem described in the Complaint.  Patterson v. The Bell Telephone Company of Pennsylvania, 72 Pa. P.U.C. 196 (1990).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. denied, 529 Pa. 654, 602 A.2d 863 (1992).  That is, the Complainants’ evidence must be more convincing, by even the smallest amount, than that presented by the respondent.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, this Commission’s decision must be supported by substantial evidence in the record.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. PUC, 489 Pa. 109, 413 A.2d 1037 (1980).

Upon the presentation by a complainant of evidence sufficient to initially satisfy the burden of proof, the burden of going forward with the evidence, sometimes called the burden of persuasion, to rebut the evidence of the complainant shifts to the respondent.  If the evidence presented by the respondent is of co-equal value or “weight,” the burden of proof has not been satisfied.  The complainant now has to provide some additional evidence to rebut that of the respondent.  Burleson v. Pa. PUC, 443 A.2d 1373 (Pa. Cmwlth. 1982), aff’d, 501 Pa. 433, 461 A.2d 1234 (1983).  While the burden of persuasion may shift back and forth during a proceeding, the burden of proof never shifts.  The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. Pa. PUC, 768 A.2d 1217 (Pa. Cmwlth. 2001).

Additionally, Chapter 14 of the Code, 66 Pa. C.S. §§ 1401-1418, sets forth the law the Commission must follow in handling payment arrangement requests.  Once a customer has defaulted on a prior Commission-issued payment arrangement, the Commission may only reinstate that payment arrangement or authorize a subsequent payment arrangement in limited circumstances.  Section 1405 of the Code, 66 Pa. C.S. § 1405, allows the Commission to establish a payment arrangement and provides, in pertinent part, as follows:

§ 1405.  Payment arrangements

(a)	General rule. – The commission is authorized to investigate complaints regarding payment disputes between a public utility, applicants and customers.  The commission is authorized to establish payment arrangements between a public utility, customers and applicants within the limits established by this chapter.

(b)	Length of payment arrangements. – The length of time for a customer to resolve an unpaid balance on an account that is subject to a payment arrangement that is investigated by the commission and is entered into by a public utility and a customer shall not extend beyond:

(1)  Five years for customers with a gross monthly household income level not exceeding 150% of the federal poverty level. 

(2)  Three years for customers with a gross monthly household income level exceeding 150% and not more than 250% of the federal poverty level.

(3)  One year for customers with a gross monthly household income level exceeding 250% of the federal poverty level and not more than 300% of the federal poverty level.

(4)  Six months for customers with a gross monthly household income level exceeding 300% of the federal poverty level.

* * *

(d)	Number of payment arrangements. – Absent a change in income, the commission shall not establish or order a public utility to establish a second or subsequent payment arrangement if a customer has defaulted on a previous payment arrangement established by a commission order or decision.

* * *

(f)	Failure to comply with a payment arrangement. – Failure of a customer to comply with the terms of a payment arrangement shall be grounds for a public utility to terminate the customer’s service.  Pending the outcome of a complaint filed with the commission, a customer shall be obligated to 
pay that portion of the bill which is not in dispute and subsequent bills which are not in dispute.


66 Pa. C.S. § 1405.

“Change in income” is defined as “[a] decrease in household income of 20% or more if the customer’s household income level exceeds 200% of the Federal poverty level or a decrease in household income of 10% or more if the customer’s household income level is 200% or less of the Federal poverty level.”  66 Pa. C.S. § 1403.  “Household income” is defined as “[t]he combined gross income of all adults in a residential household who benefit from the public utility service.”  Id.  Accordingly, Section 1405(d) of the Code, 66 Pa. C.S. § 1405(d), limits the Commission’s ability to establish more than one payment arrangement for a customer absent a change in income.

Chapter 14 also sets forth the limited circumstances under which the Commission may reinstate a payment arrangement.  Section 1405(e), 66 Pa. C.S. § 1405(e), provides as follows:
		
	(e)  	Extension of payment arrangement.—If the customer defaults on a payment arrangement . . . as a result of a significant change in circumstance, the commission may reinstate the payment arrangement and extend the remaining term for an initial period of six months.  The initial extension period may be extended for an additional six months for good cause shown.


A “significant change in circumstance” that is experienced by a customer with household income less than 300% of the Federal poverty level includes the following:

(1) The onset of a chronic or acute illness resulting in a significant loss in the customer’s household income.

(2) Catastrophic damage to the customer’s residence resulting in a significant net cost to the customer’s household.

(3) Loss of the customer’s residence.

(4) Increase in the customer’s number of dependents in the household.


66 Pa. C.S. § 1403.

Before addressing the Exceptions, we note that any issue or Exception that we do not specifically delineate shall be deemed to have been duly considered and denied without further discussion.  The Commission is not required to consider expressly or at length each contention or argument raised by the parties.  Consolidated Rail Corp. v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).

B.	Special Agent’s Initial Decision

In her Initial Decision, Special Agent Waldemar made ten Findings of Fact and reached seven Conclusions of Law.  I.D. at 2-3, 7-8.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.

Initially, the Special Agent noted that The Responsible Utility Customer Protection Act, 66 Pa. C.S. § 1401, et. seq (Chapter 14), applies to complaints alleging the inability to pay and requests for Commission-issued payment arrangements.  The Special Agent pointed out that this law authorizes the Commission to establish payment arrangements between a public utility and its customers within prescribed limits that the Commission must follow.  See 66 Pa. C.S. § 1405(a).  She explained that absent a change of income, the Commission cannot establish a second or subsequent payment arrangement if a customer defaulted on a previous payment arrangement established by the Commission.  See 66 Pa. C.S. § 1405(d).  However, the Special Agent also explained that where previous payment arrangements are completed as a result of a customer making payments sufficient to retire the outstanding balance, a request for a payment arrangement on a balance which is wholly unrelated to any prior outstanding balance is properly viewed as a request for an initial arrangement and the Commission may establish a payment arrangement on the new delinquency.  I.D. at 4 (citing Chapter 14 Implementation, Docket No. M-00041802F0002 at 37-38 (Order entered September 12, 2005) (Second Implementation Order)).

The Special Agent noted that UGI Penn presented evidence that the Complainants had broken a prior payment arrangement issued by the Commission and that they made a total of only eleven payments since August 15, 2013.  The Special Agent also noted that UGI Penn’s witness testified that the Complainants filed previous complaints with the Commission, one of which was dismissed for failure to prosecute.  The Special Agent further noted that UGI Penn’s witness stated that the Company’s position was that the Complainants had to pay the past due balance in full, plus a $28 reconnection fee,[footnoteRef:1] before service would be restored.  I.D. at 5. [1: 	We note that the current reconnection fee charged by UGI Penn is $73. See PNG Gas – Pa. P.U.C. No. 9, Original Page 35, effective October 20, 2017, which states the following pertaining to restoration of service subsequent to termination:

Prior to restoration of service terminated for any of the foregoing reasons, the Company may require a payment in advance of all arrearages, applicable deposit, and a reconnect charge of seventy-three dollars ($73).
] 


Next, the Special Agent noted that the Complainants’ natural gas service was terminated on August 31, 2015, and while they did not make payments in a long time, Mr. Trocki had been unemployed and only started working in March 2016.  The Special Agent found that Mr. Trocki now has a current income of $47,000 a year and that Ms. Trocki worked fifteen hours per week and earned $8.75 an hour.  The Special Agent noted that Ms. Trocki testified that while they had trouble paying their bills, they now have the means to pay monthly bills but do not have the amount of money available that UGI Penn is requesting for restoration of service.  I.D. at 5.

Next, the Special Agent pointed out that the maximum length of time to resolve an unpaid balance the Commission is authorized to allow depends upon the Complainants’ gross monthly household income as follows: 

(1) Five years for customers with a gross monthly household income level not exceeding 150% of the Federal poverty level.
(2) Two years for customers with a gross monthly household income level exceeding 150% and not by more than 250% of the Federal poverty level. 
(3) One year for customers with a gross monthly household income level exceeding 250% of the Federal poverty level and not more than 300% of the Federal poverty level.
(4) Six months for customers with a gross monthly household income level exceeding 300% of the Federal poverty level.  


I.D. at 5 (citing 66 Pa. C.S. § 1405(b)). 

The Special Agent noted that the Complainants were issued a payment arrangement by the Commission on March 21, 2013, and that UGI Penn argued that because the Complainants defaulted on the previous payment arrangement, they were not entitled to another payment plan issued by the Commission.  According to the Special Agent, while the evidence presented by UGI Penn showed that although the Complainants did not make all the payments in accordance with the arrangement set by BCS, the balance has been satisfied.  As such, the Special Agent disagreed with the Company and concluded that the Commission has the authority to issue a second payment arrangement to the Complainants.  The Special Agent found that while making untimely payments may be considered a default during the time the balance remains unpaid, once the balance is satisfied, any default has been cured.  The Special Agent cited to the Second Implementation Order wherein the Commission clarified that second or subsequent payment arrangements cannot be established on a balance which has already been the subject of a Commission-issued payment arrangement, but that a request for a payment arrangement on a new and wholly unrelated delinquent balance is a request for an initial payment arrangement.  The Special Agent found that in this case, the Complainants have completely satisfied the balance which was subject to the 2013 Commission-issued payment arrangement.  She noted that the balance at the time of the Commission-issued payment arrangement was $1,735.24 and that the Complainants have made $3,094 in payments, thereby satisfying the previous balance.  The Special Agent reasoned that because that balance had been satisfied, the Complainants now seek a payment arrangement on a balance which had never been the subject of a Commission issued payment arrangement.  Accordingly, the Special Agent concluded that this balance is eligible for a new payment arrangement established by the Commission.  I.D. at 5-6.

The Special Agent found that the Complainants’ household is comprised of three persons and that the total household income is $4,485.41 per month.  As such, the Special Agent determined that the Complainants are level three customers, consistent with the Chapter 14 guidelines.[footnoteRef:2]  Consequently, the Special Agent concluded that the Complainants be given a payment arrangement that provides a period of twelve months for them to reconcile their past due balance.  Thus, the Special Agent sustained the Complaint and granted the Complainant’s request for a payment arrangement.  I.D. at 7 (citing 66 Pa. C.S. § 1405(b)(3)). [2:  	 For a household of three, the Complainants’ monthly household income falls between 250 and 300% of the Federal poverty level, which makes the Complainants level three customers under Chapter 14.] 


C.	Exceptions

		In their Exceptions, UGI Penn asserts that the facts of record and applicable law do not support the Special Agent’s Initial Decision sustaining this Complaint.  First, in Exception No. 1, UGI Penn explains that Finding of Fact (FOF) No. 5, which states that the Complainants satisfied the prior balance of the 2013 payment arrangement, is incorrect.  UGI Penn explains that payment arrangements consist of two components – (1) current average monthly bills and (2) an amount to be credited to the arrearage.  UGI Penn asserts that the balance of the March 21, 2013 payment arrangement was $1,947.89, and that the payment plan required an average monthly bill payment of $76.00, plus an additional $32.00 to apply to the arrearage.  UGI Penn explains that twenty-nine months expired from the beginning of the payment plan on March 21, 2013, until when the Complainant’s service was terminated.  As such, UGI Penn notes that only $928 (29  x $32.00 = $928) was credited to the Complainant’s arrearage.  Therefore, UGI Penn opines that the Complainants failed to satisfy the original payment arrangement by the amount of $1,019.89.  Exc. at 1.

		UGI Penn agrees with the ALJ that the Commission has the power to grant a new payment arrangement when a previous payment arrangement had been completed.  However, it is not aware of any methodology or payment arrangement that would relieve the Complainants of the duty to pay their current monthly bills and require the utility to credit all monthly payments to an arrearage.  According to UGI Penn, the Special Agent ignored the duty to pay current bills in full by incorrectly crediting a disproportionate share of payments to the arrearage.  UGI Penn opines that because the Complainants continuously carried an arrearage on their account, when current bills are considered, the March 21, 2013 payment arrangement was never satisfied.  Exc. at 2.

		In its Exception No. 2, UGI Penn asserts that the Special Agent ignored the fact that the Complainants are applicants for natural gas service as their service has been inactive since August 31, 2015.  Exc. at 2 (citing 52 Pa. Code § 56.2).  As such, UGI Penn avers that the Special Agent failed to consider the requirements of 52 Pa. Code § 56.35 – Payment of outstanding balance, which provides as follows:

(a) A public utility may require, as a condition of the furnishing of residential service to an applicant, the payment of any outstanding residential account with the public utility which accrued within the past 4 years for which the applicant is legally responsible and for which the applicant was billed properly.


UGI Penn asserts that all the Complainants’ arrearage accrued within the past four years and that the Special Agent failed to properly consider the requirements of Section 56.35 that applicants for service must pay the arrearage on their outstanding account prior to the reconnection of service.  Exc. at 2.

		UGI Penn further asserts that the Special Agent ignored the provisions of 52 Pa. Code § 56.191(c)(2)(i) which provides, in relevant part, as follows:

(c) Payment to restore service.

	(2) A public utility may require:

		(i) Full payment of any outstanding balance incurred together with any reconnection fees by the customer or applicant prior to reconnection of service if the customer or applicant . . . has defaulted on two or more payment agreements.


According to UGI Penn, the Complainants failed to comply with BCS payment arrangement No. 3073204, which was adjusted on June 30, 2017, to reflect the average monthly bills, and two subsequent Company payment agreements, the October 10, 2014 payment agreement being the result of a Certificate of Satisfaction filed at Docket No. C‑2014-2446696 in response to a prior formal complaint.  See PNG Exh. R-2.  As such, UGI Penn asserts that the Complainants are required to pay the prior arrearage.  Exc. at 2‑3.

		In its Exception No. 3, UGI Penn excepts to the Special Agent’s Conclusion of Law No. 7, wherein the Special Agent determined that the Complainants met their burden of proving that the Commission may grant them a payment arrangement.  UGI Penn asserts that the Special Agent first ignored the fact that the Complainants are applicants for service and then incorrectly applied Section 1405(b)(3) of the Code based on an incorrect perspective that the Complainants demonstrated a good faith effort to pay their bills.  UGI Penn posits that while the Complainants have made many payments over a period of four years, they also accumulated substantial arrearages and paid nothing for almost two years.  Instead, UGI Penn opines that the Complainants utilized the informal and formal complaint process by the filing of numerous such complaints.  Furthermore, UGI Penn points out that after putting the Commission and the Company through the burden of processing and preparing for hearing on their previous formal complaint at Docket No. F-2015-2505539 (See PNG Exh. R-3), the Complainants failed to appear for the hearing.  Instead of appearing at that hearing, UGI Penn notes that the Complainants filed the instant Complaint.  According to UGI Penn, this is not the sort of payment history and conduct that justifies discretionary treatment under Crawford v. National Fuel Gas Distribution Corporation (Crawford), Docket No. C-20066348 (Order entered December 6, 2007).  As such, UGI Penn opines that the Complainants should not have been awarded another Commission payment arrangement under 66 Pa. C.S. § 1405(b)(3).  Exc. at 3.

		In its Exception No. 4, UGI Penn asserts that the Special Agent did not consider the Complainants’ earlier formal complaint that was dismissed due to the Complainants failure to appear for a scheduled hearing.  In that instance, UGI Penn explains that on September 25, 2015, Ms. Trocki filed a formal complaint at Docket No. F-2015-2505539 against the Company wherein she requested restoration of service after UGI Penn had already terminated her service.  UGI Penn notes that after the notice of the scheduled formal hearing on December 4, 2016, was issued, the Complainant failed to appear for that hearing.  As such, on January 5, 2016, an Initial Decision was issued that dismissed the complaint with prejudice for failure to prosecute.  By Final Order entered March 25, 2016, the Initial Decision became final without further Commission action.  See PNG Exh. R-3.  Exc. at 3.

		UGI Penn compares this case with recent Commission decisions wherein a latter complaint was dismissed for judicial efficiency under Sections 316 and 332(f) of the Code[footnoteRef:3] because an earlier complaint was dismissed with prejudice for failure to appear for a telephonic hearing.  Id. at 4 (citing Hattie Beatrice Howell v. Philadelphia Gas Works, Docket No. C-2016-2568426 (Order entered May 2, 2017) (Howell); Brittany Vohrer v. PECO Energy Company, Docket No. C-2012-2303471 (Order entered February 14, 2013).  Exc. at 3-4.  UGI Penn maintains that there has been no determination in this proceeding that the Complainants had a valid reason not to appear for the hearing on their prior formal complaint.  Therefore, UGI Penn asserts that pursuant to Section 332(f), in the absence of such a finding, the Complainants have waived their opportunity to again appear before the Commission and be heard regarding the reconnection of their service.   [3: 		Section 316 of the Code provides, in relevant part, as follows:

Whenever the commission shall make any . . . order, the same shall be prima facie evidence of the facts found and shall remain conclusive upon all parties . . . unless set aside, annulled or modified on judicial review.

		Section 332(f) of the Code, in relevant part, states:

Any party who shall fail to be represented at a scheduled conference or hearing after being duly notified thereof, . . . shall not be permitted thereafter to reopen the disposition of any matter accomplished thereat, . . .] 


		For all of the above reasons, UGI Penn requests that the Initial Decision, which grants the Complainants a second payment arrangement, be denied, that the Complaint be dismissed, and that the Complainant’s be directed to pay the full amount of their current arrearage prior to the reconnection of service.  Exc. at 4.

D.	Disposition

		Based upon our review and consideration of the evidence of record and applicable case law, we are persuaded by the arguments put forth by UGI Penn that the Complainants are not entitled to a Commission-ordered payment arrangement to restore their natural gas service.

The Complainants did not rebut the evidence that they failed to comply with the terms of the March 21, 2013 Commission-ordered payment arrangement.  Thus, the Complainants failed to comply with the material terms of a payment arrangement pursuant to 66 Pa. C.S. § 1406(a).  Consequently, as previously indicated, UGI Penn terminated service on or about August 31, 2015 for non-payment.  We find that the record evidence supports that UGI Penn complied with the Code and our Regulations in when it terminated service at the Complainant’s service address.

1.	Restoration of Service

Section 1407(d) of the Code addresses reconnection of service when an outstanding balance exists for the premises:

(d)  Payment of outstanding balance at premises. – A public utility may also require the payment of any outstanding balance or portion of an outstanding balance if the applicant resided at the property for which service is requested during the time the outstanding balance accrued and for the time the applicant resided there.


66 Pa. C.S. § 1407(d).

Our Regulations at 52 Pa. Code § 56.191(d) are more specific and state as follows:

(d)  Payment of outstanding balance at premises as a condition to restore service.  A public utility may require the payment of any outstanding balance or portion of an outstanding balance if the applicant or customer resided at the property for which service is requested during the time the outstanding balance accrued and for the time the applicant or customer resided there, not exceeding 4 years prior to the date of requesting that service be restored. The 4-year limit does not apply in instances of fraud and theft.


52 Pa. Code § 56.191(d).

The Complainants’ outstanding balance accrued within four years of the Complainants’ request for restoration of service.  Therefore, pursuant to 52 Pa. Code § 56.191(d), UGI Penn is permitted to request payment of a portion of the outstanding balance as a condition of restoration of service.  We find that UGI Penn acted in accordance with our Regulations to condition restoration of service at the service address on payment toward the outstanding balance due.

[bookmark: _Hlk515644761]2.	Amount Due for Restoration of Service

Concerning the amount due for restoration of service, Section 1407(c) of the Code addresses payment for reconnection of service and states the following:

(c) Payment to restore service. 

(1) A public utility shall provide for and inform the applicant or customer of a location where the customer can make payment to restore service. 

(2) A public utility may require: 

* * *

 (ii) Full payment of any reconnection fees together with repayment over 12 months of any outstanding balance incurred by the customer or applicant, if the customer or applicant has an income exceeding 150% of the Federal poverty level but not greater than 300% of the Federal poverty level. 

(iii) Full payment of any reconnection fees together with payment over 24 months of any outstanding balance incurred by the customer or applicant if the customer or applicant has an income not exceeding 150% of the Federal poverty level . . .


66 Pa. C.S. § 1407(c).

The Complainants provided evidence of gross monthly household income of $4,485.41 for a household consisting of two adults and one child.  I.D. at 7.  For a household of three, the Complainants’ monthly household income falls between 250 and 300% of the Federal poverty level.  Id. 

Our Regulations at 52 Pa. Code § 56.191(c) explain in detail how to determine the amount due for restoration of Service as follows:

[bookmark: 56.191.] (c)  Payment to restore service. 

* * *

 (2)  A public utility may require: 

(i)   Full payment of any outstanding balance incurred together with any reconnection fees by the customer or applicant prior to reconnection of service if the customer or applicant has an income exceeding 300% of the Federal poverty level or has defaulted on two or more payment agreements. For purposes of this section, neither a payment agreement intended to amortize a make-up bill under § 56.14 (relating to previously unbilled public utility service) or the definition of ‘‘billing month’’ in § 56.2 (relating to definitions), nor a payment agreement that has been paid in full by the customer, are to be considered a default.  Budget billing plans and amortization of budget plan reconciliation amounts under § 56.12(7) (relating to meter reading; estimated billing; customer readings) may not be considered a default for the purposes of this section. 
	
* * *

 (iii)   Full payment of any reconnection fees together with repayment over 12 months of any outstanding balance incurred by the customer or applicant, if the customer or applicant has an income exceeding 150% of the Federal poverty level but not greater than 300% of the Federal poverty level.  The initial payment required 
toward the outstanding balance as a condition of restoration cannot exceed 1/12 of the outstanding balance.


52 Pa. Code § 56.191(c)

In compliance with 66 Pa. C.S. § 1407(c)(2)(ii) and 52 Pa. Code §56.191(c)(2)(iii), UGI Penn may require, for restoration of service, full payment of any reconnection fee and 1/12 of the outstanding balance due.[footnoteRef:4]  Subsequent to the payment of the reconnection fee and 1/12 of the outstanding balance due, the Complainants would pay over a period of the next eleven months current charges plus 1/12 of the outstanding balance.   [4: 	It is noted that 52 Pa. Code § 56.191(c)(2)(i) applies in this circumstance as the Complainants have defaulted on at least two payment arrangements.  However, 52 Pa. Code § 56.191(c)(2)(iii) is more favorable to the Complainants, and the analysis of this Complaint pursues the applicable law most favorable to the Complainants.] 


Chapter 14 of the Code includes directions addressing our authority when making payment arrangements (66 Pa. C.S. § 1405(b)) and also includes directions to utilities when making payment arrangements to have service restored (66 Pa. C.S. § 1407(c)).[footnoteRef:5]  However, while Section 1407 of the Code sets out the terms a utility may impose upon a customer seeking restoration of service, subsection 1407(c) does not “divest the Commission of its duty to act as the final arbiter of a utility customer’s rights with respect to payment disputes.”  Crawford.  The Commission retains “the authority under Section 1405 of the [Public Utility] Code to establish a payment agreement for a customer who was lawfully disconnected for nonpayment.”  Rogito v. UGI Utilities, Inc., Docket No. F-02263457 (Order entered December 3, 2008) (Rogito). [5: 	In the Chapter 14 Implementation Order we noted the Commission’s only role pertaining to Section 1407 is limited to making sure that the utility is properly applying the provisions of § 1407(c).  Once the utility’s proper application of §1407(c) is verified, the Commission will inform the complainant that the utility’s payment requirements are consistent with Pennsylvania Law and must be met in order to have service restored.  See Chapter 14 Implementation Order, M-00041802 F0002 (March 4, 2005) at 11-12.
] 


Crawford instructs that while we have the authority to establish a payment agreement in cases such as this, the customer is not entitled as a matter of right to the award of a Commission-issued payment arrangement.  “We believe that the Commission has a responsibility to exercise its authority very judiciously when a utility has lawfully terminated a customer for nonpayment.  Specifically, this Commission should exercise its discretion only on behalf of customers who have demonstrated some evidence of good faith efforts to pay their utility bills, or who have experienced a significant change of circumstance outside of their control.”  Crawford at 15 -16.

3.	Commission-Issued Payment Arrangements Under 66 Pa. C.S. § 1405

Upon our review of the record evidence, we concur with UGI Penn and find that the Complainants have not satisfied the original March 21, 2013 Commission-ordered payment arrangement.  The balance at the time of the Commission-issued payment arrangement was $1,947.89.  The payment arrangement provided for monthly payments of $108, consisting at the time of a $76 average monthly bill plus an additional $32 to be credited to the Complainants’ arrearage.  The Complainants have made only $928 in payments towards the $1,947.89 arrearage at the time service was terminated.[footnoteRef:6]  Accordingly, we shall reverse the Initial Decision of the Special Agent on this matter, as her Initial Decision incorrectly determines that the Complainants had completely satisfied the balance due pertaining to the 2013 Commission-issued payment arrangement. [6:  	Twenty-nine months expired since the March 21, 2013 payment arrangement and when service was terminated.  Twenty-nine months times $32 per month to be credited to the Complainants’ arrearage equals $928.] 


The Code provides strict guidelines that we must follow in handling customer complaints.  Under Section 1405 of the Code, we may grant one payment arrangement and the Code dictates its terms.  66 Pa. C.S. § 1405(b).  Absent a “change in income” as defined by Section 1403 of the Code, 66 Pa. C.S. § 1403, we cannot grant a second or subsequent payment arrangement if the customer defaults on the first payment arrangement.  66 Pa. C.S. § 1405(d).

Furthermore, we note that pursuant to 66 Pa. C.S. § 1405(e), a payment arrangement can be extended if a customer defaults after a significant change in circumstance.  66 Pa. C.S. § 1405(e).  Here, however, consistent with the definition of “Significant Change in Circumstance,” the Complainants are not entitled to an extension of the payment arrangement.

Therefore, the statutory criteria under Sections 1405(d), 1405(e), and 1403 of the Code, prohibit us from establishing a subsequent payment arrangement because the Complainants have already been granted a Commission-issued payment arrangement and the Complainants have not demonstrated a change in income that would permit us to issue the Complainants a subsequent payment arrangement or to extend their existing payment arrangement.

Additionally, as pointed out by UGI Penn, a prior formal complaint filed on September 25, 2015, at Docket No. F-2015-2505539 by the Complainants, involving the same exact issue, was dismissed with prejudice for the failure of the Complainants to appear at the scheduled hearing.  The Final Order in that proceeding was entered on March 25, 2016.  The instant Complaints under consideration were filed by the Complainants on November 3, 2016, and on November 28, 2016.  Based upon the record evidence, the Complainants’ natural gas service was terminated on August 31, 2015, for non-payment, their account balance was $1,735.24 and no payments have been made in the interim by the Complainants towards this balance.  Accordingly, in addition to our determination on the merits in this proceeding, we may consider that Final Order as conclusive evidence that the Complainants are not entitled to a Commission-issued payment arrangement in this proceeding.  See Howell; 66 Pa. C.S. § 316.
 
		Accordingly, we shall grant the Exceptions of UGI Penn, reverse the Special Agent’s Initial Decision, and dismiss the Complaints. 

Conclusion

Based on the foregoing discussion, we shall grant the Exceptions of UGI Penn, reverse the Special Agent’s Initial Decision, and dismiss the Complaints, consistent with this Opinion and Order; THEREFORE,

	IT IS ORDERED:

		1.	That the Exceptions filed by UGI Penn Natural Gas, Inc. on June 29, 2017, to the Initial Decision of Special Agent Rebecca Waldemar, issued on June 9, 2017, are granted, consistent with this Opinion and Order.

2.	That the Initial Decision of Special Agent Rebecca Waldemar, issued on June 9, 2017, is reversed, consistent with this Opinion and Order.

3.	That the Formal Complaint filed on November 3, 2016, at Docket No. F-2016-2574307, by Sherry and Lenny Trocki, against UGI Penn Natural Gas, Inc. is dismissed.

4.	That the Formal Complaint filed on November 28, 2016, at Docket No. C-2016-2578856, by Sherry and Lenny Trocki, against UGI Penn Natural Gas, Inc. is dismissed.
5.	That the proceeding at these dockets be marked closed.

[image: ]						BY THE COMMISSION,




							Rosemary Chiavetta
							Secretary

(SEAL)

ORDER ADOPTED:  July 12, 2018

[bookmark: _GoBack]ORDER ENTERED:  July 12, 2018
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