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OPINION AND ORDER
BY THE COMMISSION:

Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Exceptions of Eartha Page (Ms. Page or Complainant) filed on July 13, 2017, to the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Marta Guhl, which was issued on June 6, 2017, and which dismissed, with prejudice, Ms. Page’s Formal Complaint.  PECO filed Replies to Exceptions on July 31, 2017.  For the reasons set forth below, we shall grant the Exceptions, modify the Initial Decision of ALJ Guhl and remand this matter to the Office of Administrative Law Judge (OALJ) for such further proceedings as may be necessary and the issuance of an Initial Decision on Remand.


History of the Proceeding

On October 9, 2016, Ms. Page filed the instant Complaint with the Commission, wherein she alleged that PECO terminated her electric service.  For relief, the Complainant requested a payment arrangement.  I.D. at 1; Complaint at ¶¶ 4-5.

On November 1, 2016, PECO filed an Answer, admitting that it had terminated services but denying the material averments set forth in the Complaint. See I.D. at 1; see generally Answer.

By notice dated November 8, 2016 (Hearing Notice), the Commission scheduled this matter for a hearing on January 9, 2017, at 9:30 a.m., and assigned the case to ALJ Guhl.  I.D. at 2.

On November 9, 2017, ALJ Guhl issued a Prehearing Order (Prehearing Order), addressing, inter alia, requests for continuance, subpoena procedures, attorney representation and the Commission’s policy encouraging settlements.  I.D. at 2.

On January 9, 2017, ALJ Guhl convened the hearing as scheduled.  Counsel for the Company was present with one potential witness and was prepared to proceed.  The Complainant failed to appear for the hearing.  PECO contacted the Complainant at the time of the hearing and at that time the Complainant indicated to PECO and the ALJ that she was having car problems (a flat tire) and would not be able to attend the hearing. She requested a continuance and PECO did not object.  The ALJ granted the request and determined that the matter should be rescheduled.  I.D. at 2.

On January 13, 2017, a Hearing Cancellation/Rescheduled Notice (Rescheduled Hearing Notice) was issued indicating a new Initial In-Person Hearing was scheduled for Tuesday, February 21, 2017 at 10:00 a.m.  I.D. at 3.

On February 21, 2017, the second hearing convened as scheduled.  Counsel for PECO again was present with one potential witness and was prepared to proceed.  Ms. Page did not appear.   I.D. at 3.

The Complainant contacted ALJ Guhl’s office after 10:20 a.m. to indicate that she had been waiting outside for the hearing to begin.  ALJ Guhl’s legal assistant directed her to put the pertinent information in writing regarding her appearance for the hearing.  On the same date, the Complainant provided a hand-written letter indicating that she had arrived at 10:02 a.m. and went to a window to sign in (sign in area for the Pennsylvania Department of Human Services) and that she was instructed to use the telephone in the center of the lobby to call the Philadelphia Office of Administrative Law Judge (OALJ) to be brought back for her hearing.  The Complainant alleged that she had trouble reaching someone in the office and that the clerk (from the Pennsylvania Department of Human Services) who assisted her was able to contact the office.  I.D. at 3.

ALJ Guhl provided the Complainant’s letter to counsel for PECO via electronic mail and, on February 21, 2017, PECO sent correspondence via electronic mail in response to the Complainant’s claims.  PECO contended that the Complainant did not attend her first hearing due to a flat tire and that she did not initiate contact with the Commission to explain her circumstance, but rather PECO called her to find out where she was.  Secondly, PECO alleged that on the date of the second hearing, PECO’s witness checked the hallway, lobby and telephone areas at approximately 10:10 a.m. and did not see anyone waiting there.  PECO’s counsel also noted that after the ALJ had adjourned the hearing, she and the witness for the Company again did not see anyone in the hallway, lobby or telephone areas when leaving the building.  In the same letter, PECO moved that the Complaint be dismissed with prejudice for lack of prosecution (Motion) pursuant to 52 Pa. Code § 5.245.  I.D. at 3.

The record closed on May 13, 2017, when ALJ Guhl received the hearing transcript.  I.D. at 4.

On June 6, 2017, the Initial Decision of ALJ Guhl was issued by Commission Secretarial Letter.  The Initial Decision granted the Company’s motion and dismissed the complaint with prejudice.  The Commission’s Secretarial Letter directed exceptions to be filed within twenty days of the date of the Secretarial Letter, i.e. June 26, 2017, and replies to exceptions be filed within ten days of the due date for exceptions, i.e. July 6, 2017.

The Complainant filed Exceptions to the Initial Decision.  The Exceptions are hand written and in numbered paragraphs.  In the Commission’s file, the document was sent to the Commission’s Secretary’s Bureau by Certified Mail showing a postmark date of June 26, 2017.[footnoteRef:2] [2: 	In the Commission’s electronic file, this same document appears with two document received dates of June 26, 2017, and July 13, 2017, and the June 26, 2017 stamp is crossed out by a hand-written “X” over the stamp.] 


On July 3, 2017, the Secretary’s Bureau issued a Secretarial Letter returning the Complainant’s Exceptions dated June 26, 2017, for an original signature, pursuant to 52 Pa. Code § 1.35(a). 

On July 13, 2017, the Complainant returned the signed Exceptions to the Secretary’s Bureau via Certified Mail.

On July 20, 2017, the Secretary’s Bureau issued a Secretarial Letter indicating that the Complainant’s Exceptions did not include a Certificate of Service and served a copy thereof on PECO, and established a due date for Reply Exceptions of July 31, 2017.

On July 31, 2017, PECO filed Replies to Exceptions.

Discussion

Preliminarily, we note that any issue that we do not specifically delineate or address herein shall be deemed to have been duly considered and denied without further discussion.  It is well-settled that the Commission is not required to consider expressly or at length each contention or argument raised by the parties.  Consolidated Rail Corp. v. Pa. PUC, 625 A.2d 741, 744 (Pa. Cmwlth. 1993); also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217, 1222-1223 (Pa. Cmwlth. 1984).

Legal Standards

Administrative Due Process and Waiver of Hearing

As an administrative agency of the Commonwealth, the Commission is required to provide due process to the parties appearing before it.  Schneider v. Pa. PUC, 479 A.2d 10, 15 (Pa. Cmwlth. 1984), citing Fusaro v. Pa. PUC, 382 A.2d 794 (Pa. Cmwlth. 1978).  Due process is satisfied when the parties are afforded notice and the opportunity to appear and be heard.  Schneider v. Pa. PUC, 479 A.2d 10, 15 (Pa.  Cmwlth. 1984).

The Commission is required to fix the time and place of a hearing in a complaint proceeding and to serve notice thereof upon the parties in interest.  See 66 Pa. C.S. § 703(a)-(b).  Service on interested persons is sufficient to provide notice.  52 Pa. Code § 5.201(a).  Notice mailed to a party’s last known address and not returned by the post office is presumed to have been received.  See, Berkowitz v. Mayflower Securities, Inc., 455 Pa. 531, 317 A.2d 584 (Pa. 1974) (Mayflower); Meierdierck v. Miller, 147 A.2d 406 (Pa. 1959) (Miller); Samaras v. Hartwick, 698 A.2d 71 (Pa. Super. 1997) (Samaras); Chartiers Industrial and Commercial Development Authority v. Allegheny County Board of Property Assessment Appeals and Review, 645 A.2d 944, 946 (Pa. Cmwlth. 1994), appeal denied 539 Pa. 696, 653 A.2d 1234 (1994); Geary v. Verizon Pennsylvania Inc., Docket No. C-2009-2118625 (Order entered September 16, 2010) (Geary).

Once notice of a hearing and the opportunity to be heard have been provided by the Commission, it is the responsibility of the parties to appear and participate in the hearing.  Mumma v. PPL Electric Utilities Corporation, Docket No. C‑00014869 (Order entered January 24, 2002) (Mumma); Sentner v. Bell Tel. Co. of PA, Docket No. F-00161106 (Order entered October 25, 1993) (Sentner).

A party to a proceeding has the right to request a continuance of the hearing, which may be granted by the presiding officer for “good cause.”  See 52 Pa. Code § 1.15(b).  Pursuant to the Commission’s Regulations, a continuance request is required to be in writing and filed with the presiding officer at least five days prior to the hearing date, except that, during a hearing, an oral request for hearing continuance may be made before the presiding officer in the hearing room.  Id.  When “good cause” is shown for a hearing continuance, the Commission has acknowledged that the public interest is better served when all litigants, particularly pro se litigants, are afforded a meaningful opportunity to be heard.  See, e.g., Laurie Loucks v. Metropolitan Edison Company, Docket No. C-2017-2619974 (Order entered May 16, 2018) (reversed ALJ’s decision to dismiss complaint with prejudice and remanded for hearing because the complainant attended and participated in the first scheduled hearing, which was not completed due to a technical problem with the teleconference line, and complainant sought a continuance of the rescheduled hearing to review the Company’s newly proffered exhibits for which there was question in record as to whether such exhibits had been timely served on the complainant pursuant to the prehearing order’s requirements).[footnoteRef:3] [3: 	See also, e.g., Miro Kamenik v. PECO Energy Company, Docket No. C-2013-2379058 (Order entered July 29, 2015) (complaint dismissed, without prejudice, because presiding officer convened the scheduled hearing despite complainant having requested a continuance in writing to the presiding officer five days prior to hearing date explaining that a family situation prevented him from being able to attend the scheduled hearing); Amir V. Williams v. PECO Energy Co., Docket No. C-2010-2190024 (Order entered January 14, 2011) (Amir Williams) (complaint dismissed, without prejudice, because complainant orally requested a continuance during the hearing due to complainant’s high blood pressure and record support that the complainant was not medically capable of testifying at the time of the scheduled hearing).] 


If a party fails to attend a scheduled hearing, such failure to appear will be deemed a waiver of the party’s opportunity to participate in a hearing, unless the presiding officer determines that such failure was “unavoidable” and that the interests of the other parties and of the public would not be “prejudiced” by permitting such reopening or further examination.  66 Pa. C.S. § 332(f); 52 Pa. Code § 5.245(a)-(b).

Based on prior cases, to meet the “unavoidable” standard, the Commission will require a complainant to show, with supporting information, that the failure to appear was due to exigent circumstances.  See, e.g., El-Ayazra v. West Penn Power Company, Docket No. F-2015-2509292 (Opinion and Order entered June 30, 2016) (El-Ayazra) (affirmed ALJ’s decision to dismiss complaint with prejudice because the complainant failed to follow the call-in instructions for the telephonic hearing).[footnoteRef:4] [4: 	See also, e.g., Cynthia Santore Smith v. PECO Energy Company, Docket No. F-2014-2446204 (Order entered September 3, 2015) (Santore Smith) (affirmed ALJ’s decision to dismiss complaint with prejudice because, although the complainant’s failure to appear at hearing was due to the complainant’s contracting the flu, the complainant’s oral request for continuance was made the same day of the hearing and not supported by any written documentation submitted in the record); Marilyn Day v. PECO Energy Company, Docket No. C-2010-2181515 (Order entered June 10, 2011) (Marilyn Day) (affirmed ALJ’s decision to dismiss complaint with prejudice because, although the complainant’s failure to appear at hearing was due to a scheduling conflict with the start date of the complainant’s new employment, the oral request for continuance was made the same morning of the hearing and not supported by any written documentation); Deborah Bethay v. PECO Energy Co., Docket No. F-2011-2266250 (Order entered August 2, 2012) (Deborah Bethay) (affirmed ALJ’s decision to dismiss complaint with prejudice because, although the complainant’s failure to appear at hearing was due to the complainant’s hospitalization for surgery and rehabilitation and supported by written documentation attached to the complainant’s exceptions, the complainant had ample time and opportunity to timely request a hearing continuance prior to the scheduled hearing, but failed to do so); Osuji v. PECO Energy Co., Docket No. C-2008-2071982 (Order entered July 24, 2009) (Osuji)  (affirmed ALJ’s decision to dismiss complaint with prejudice because, although the complainant’s failure to appear at hearing was due to being outside the country and unavailable as a result of a death in the family, the complainant did not request a continuance and did not submit any documentation to support her excuse); Madajewski v. UGI Utilities, Inc., Docket No. C-2008-2070793 (Order entered July 30, 2009) (Madajewski) (affirmed ALJ’s decision to dismiss complaint with prejudice because the complainant sent a letter to presiding officer in advance of hearing not requesting a continuance but stating that his employer would not permit his participation in the hearing by telephone and it was “not worth the hassle” for him to request leave from his employment in order to participate in the hearing); Charles Nichols III v. Bell-Atlantic-Pennsylvania, Docket No. C‑00956667 (Opinion and Order entered August 4, 1995) (Nichols III) (affirmed ALJ’s decision to dismiss the complainant and found that the complainant’s excuse, as stated in the complainant’s exceptions - that he worked the graveyard shift and overslept and missed the hearing – “was not caused by unavoidable circumstances, but instead was caused by his own lack of diligence”).] 


Moreover, the Commission will exercise its discretion and excuse a complainant’s failure to appear at a hearing if the complainant demonstrates that he/she made a good faith attempt to attend the hearing.  See, e.g., Yomari Then v. Philadelphia Gas Works, Docket No. F-2012-2318264 (Order entered June 13, 2013) (Yomari Then) (vacated ALJ’s decision to dismiss complaint with prejudice and remanded for hearing because complainant attempted to attend the scheduled hearing, and appeared in the correct building, but was unable to locate the hearing room in the building due to language challenges).[footnoteRef:5]  If a complainant’s failure to appear was unavoidable or if the complainant made a good faith attempt to appear, the Commission has acknowledged that the public interest is better served when all litigants, particularly pro se litigants, are afforded a meaningful opportunity to be heard. [5: 	See also, e.g., Windell C. Wiggins v. PECO Energy Company, Docket No. C-2010-2190335 (Order entered October 27, 2011) (Wiggins) (complaint dismissed without prejudice because the complainant demonstrated an effort to timely attend the initial hearing but waited in an area used by the welfare department and its complainants rather than the Commission’s hearing room and the complainant did not attend the rescheduled hearing); Edward B. Ference v. Equitable Gas Company, Docket No. C‑20015840 (Order entered February 12, 2002) (reversed ALJ’s decision to dismiss complaint with prejudice and remanded for hearing upon demonstration that the complainant made a good faith attempt to attend the hearing but was unavoidably delayed due to late arrival of his taxicab, and such excuse was supported by a letter submitted in the record from the cab company confirming arrival time of the cab).] 


However, if a complainant’s failure to appear was not unavoidable, or if the complainant did not make a good faith attempt to attend the duly scheduled hearing, the Commission has recognized that any further procedural activity in the docket would prejudice the public interest due to the wasteful use of the agency’s and the respondent’s time and resources in addressing the complaint.  See Jefferson v. UGI Utilities, Inc., Docket No. Z-00269892 (Order entered December 26, 1995) (“We are concerned with regard to the consequences that these “no-show” cases have on the already strained budget of the Commission.  Such cases waste the time and resources of the Commission and the utility.  We cannot condone the wastefulness of [a procedure] that permits a “no-show complainant” to refile a complaint and thereby institute yet another stay of termination on the account.  Such misuse of the process as in the case before us cannot be tolerated.”) (Jefferson); see also, supra, e.g., El-Ayazra; Santore Smith; Marilyn Day; Deborah Bethay; Osuji; Madajewski; Nichols III.  In such instances, to preserve judicial economy, the Commission typically will dismiss a complaint, with prejudice, barring the complainant from filing another complaint raising the same claims and issues presented in the dismissed complaint.

Burden of Proof

As a matter of law, to establish a legally sufficient claim, a complainant must show that the named utility is responsible or accountable for the problem described in the complaint in order to prevail.  Patterson v. The Bell Telephone Company of Pennsylvania, 72 Pa. P.U.C. 196 (1990).  The offense must be a violation of the Public Utility Code, a Commission Regulation or Order or a violation of a Commission-approved tariff.  66 Pa. C.S. § 701.

Section 332(a) of the Public Utility Code (Code) provides that a complainant, as the party seeking affirmative relief from the Commission, has the burden of proof.  66 Pa. C.S. § 332(a).  The burden of proof for actions before the Commission is the “preponderance of the evidence” standard.  Suber v. Pennsylvania Com’n on Crime and Deliquency, 885 A. 2d 678, 682 (Pa. Cmwlth. 2005) (Suber); Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. denied, 529 Pa. 654, 602 A.2d 863 (1992) (Lansberry); see also North American Coal Corp. v. Air Pollution Commission, 279 A.2d 356 (Pa. Cmwlth. 1971).  To establish a fact or claim by a preponderance of the evidence means to offer the greater weight of the evidence, or evidence that outweighs, or is more convincing than, by even the smallest amount, the probative value of the evidence presented by the other party.  See Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 48-49, 70 A.2d 854, 855 (1950).

ALJ’s Initial Decision 

ALJ Guhl made eighteen Findings of Fact and reached eight Conclusions of Law.  I.D. at 4-5, 8-9.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.

The ALJ noted that the Commission sent the Hearing Notice to the Complainant by regular first-class mail to the mailing address stated on the Complaint, and such notice was not returned to sender as undeliverable.  The ALJ recognized that under such circumstances, the presumption is that the Hearing Notice had been received by the Complainant.  I.D. at 7 (citing Miller; Mayflower).

The ALJ explained:

The Complainant was notified of the scheduled hearing date and time, and location for the hearing.  Despite this, she made no attempt whatsoever to notify me that she was running late for the hearing. The Complainant also clearly failed to follow the procedures in the Prehearing Order, which indicated how to contact the Philadelphia OALJ office. This is the second time that the Complainant has failed to timely appear for a hearing.


I.D. at 7 (emphasis added).  Under such circumstances, the ALJ reasoned that the Complainant had ample opportunity to be heard in this proceeding, but failed to appear.  Therefore, the ALJ concluded that the due process rights of the Complainant have been fully protected.  I.D. at 7.

The ALJ also concluded that by not appearing for the scheduled hearing, the Complainant failed to carry her burden of proof.

The ALJ indicated that the Complainant’s mistakes in failing to find the hearing room were not sufficient reason to reschedule the hearing.  I.D. at 7 (citing to Eat’N Park Hospitality Group, Inc. v. Unemployment Compensation Board of Review, 970 A.2d 492, 494 (Pa.Cmwlth. 2008) (“a party’s own negligence is not sufficient good cause as a matter of law for failing to appear at a … hearing.”)).

Finally, the ALJ stated that due to the waste of the Commission’s and Respondent’s time, money and energy occasioned by the Complainant’s failure to appear at a hearing of which she had notice, the ALJ ruled to dismiss the Complaint with prejudice “in accordance with well-established Commission precedent.”  I.D. at 7-8 (citing Jefferson; Evans v. Bell Atlantic-Pennsylvania, Inc., Docket No. C-00957229 (Opinion and Order entered July 12, 1996); King v. PECO Energy Co, Docket No. C-00967919 (Opinion and Order entered January 16, 1997); Kenny v. PPL Electric Utilities Corporation, Docket No. C-20042399 (Final Order entered October 13, 2004); Jones v. The Peoples Natural Gas Company d/b/a Dominion Peoples, Docket No. C-20054885 (Opinion and Order entered February 14, 2006); El-Ayazra.

Exceptions and Replies to Exceptions

In her Exceptions, in relevant part, the Complainant states that when PECO’s counsel and witness checked the hallway they made no mention of whether they ever called out the Complainant’s name at any time.  The Complainant re-asserts that she was present in the Commission’s waiting seated area during the scheduled time for the hearing.  She maintains that she arrived at the Commission at 10:02 a.m., and that after arrival, and with the assistance from the desk clerk who placed her second call to the Commission, she spoke with a legal assistant for the OALJ around 10:16 a.m.  She states that based on the documents the hearing adjourned and her case was dismissed around 10:21 a.m. (see Tr. at 6), despite her not being present in the hearing room.  Exc. at ¶¶ 1, 5.

In its Replies to Exceptions, PECO argues that the Complainant’s representation of events cannot be true.  At ALJ Guhl’s instruction, at 10:10 a.m., PECO’s witness went out into the lobby to check to see if anyone was waiting.  PECO avers that its witness walked down to the Department of Public Welfare area and through the Commission’s area but there was no one there.  ALJ Guhl convened the hearing at approximately 10:15 a.m.  PECO’s counsel and PECO’s witness left the hearing room at approximately 10:20 a.m.  PECO represents that no one was waiting at either end of the hallway or in the seating area reserved for the Department of Public Welfare hearings.  The Complainant contacted ALJ Guhl’s office at 10:20 a.m. to state that she had been waiting outside for the hearing to begin.  If she was indeed waiting outside for the hearing to begin, PECO’s attorney and PECO’s witness, would have seen her when they left the hearing.  R. Exc. at 2-3.

PECO argues that the Complainant’s failure to attend the hearing was not “unavoidable” and that the Complainant cannot establish as much.  If the Complainant was actually at the hearing location, which PECO asserts she was not, then PECO argues she had ample time to inform ALJ Guhl that she was waiting.  R. Exc. at 4.

PECO also argues that the Complainant cannot establish that a reopening of the proceeding would not prejudice the public’s or PECO’s interests due to the wasteful use of time and resources to prepare for hearings in which the Complainant does not appear.  PECO also argues that the stay on collection activity and the Complainant’s growing balance (which is at $2,294.00 at the time of filing its Replies to Exceptions), prejudices the public and PECO’s interests.  R. Exc. at 4.

Disposition

On consideration of the positions of the parties, we note that it is within the sound discretion of the ALJ to decide whether the Complainant’s failure to appear was unavoidable and whether permitting a hearing would prejudice the public interest or the interest of the other party.  See 66 Pa. C.S. § 332(f); see also 52 Pa. Code § 5.245(a)-(b).  In the matter before us, the ALJ ruled to dismiss the Complaint, with prejudice, finding that the Complainant had ample opportunity to appear and be heard in this proceeding but that the Complainant chose not to call into the hearing conference.

We recognize that the Complainant did not request a continuance of this matter prior to or during the hearing.  See FOF No. 13.  We also recognize that after the ALJ convened the scheduled in-person hearing, the Complainant did not appear at the hearing.  From an administrative due process standpoint, the question is whether the Complainant’s failure to appear shall be deemed the Complainant’s waiver of the opportunity to participate in a hearing in this Complaint proceeding, pursuant to 66 Pa. C.S. § 332(f) and 52 Pa. Code § 5.245(a)-(b).

To begin our analysis, because both the Rescheduled Hearing Notice and the Prehearing Order had been sent to the Complainant’s mailing address listed on the Complaint and had not been returned by the post office as undeliverable, we are to presume that the Rescheduled Hearing Notice and the Prehearing Order were received by the Complainant.  No evidence was submitted in the record or the Complainant’s Exceptions to overcome this presumption.  Therefore, we agree with the ALJ that the Complainant received sufficient notice of the hearing.

Next, the Complainant indicates in her Exceptions that she was waiting in the Commission’s seated area at or around 10:02 a.m. and that she attempted to contact the OALJ by phone per the desk clerk’s instructions in order to be retrieved and admitted into the hearing room.  PECO categorially denies the Complainant’s account of events.  The ALJ stated that the Complainant did not contact the presiding officer’s office until after 10:20 a.m. on February 21, 2017.  FOF No. 15.  The ALJ also stated there was no indication that the Complainant arrived on time or followed the instructions provided in the Prehearing Order prior to the hearing.  FOF No. 16 (emphasis added).

In deciding this matter, we appreciate the detail provided by the ALJ in the Initial Decision and in PECO’s Replies to Exceptions as to the steps taken by each to find the Complainant and bring her to the hearing room.  However, we will exercise our discretion and accept, as true, the statements set forth in the Complainant’s Exceptions.

Upon close review of the Prehearing Order issued in this case, we note the following instructions appear at the bottom of the first paragraph:

When you arrive on the 4th Floor, please use the house telephone located at the front desk and call 215-560-2105 to be admitted into the hearing room.[footnoteRef:6] [6: 	While such instruction is written in plain language, we recognize that it does not appear with any special font type to emphasize it.  Additionally, this sentence appears immediately following three lines of related instructions appearing in bold and underlined lettering, which could possibly cause a reader to skip over it.] 


However, such specific instruction of “use the house telephone located at the front desk and call 215-560-2105” for being admitted into the hearing room does not appear in either the Hearing Notice or the Rescheduled Hearing Notice.

Rather, the instruction that appears in the Rescheduled Hearing Notice is as follows (emphasis in the original):

Location:	In an available 4th Floor Hearing Room 
(Take one of the last four elevators at the far end of the lobby)
801 Market Street (enter on 8th Street)
Philadelphia, PA  19107

Presiding:	Administrative Law Judge Marta Guhl
Suite 4063
801 Market Street
Philadelphia, PA  19107
		Telephone:	215.560.2105
		Fax:		215.560.3133

In our view, an argument can be made that because the specific instructions for being admitted into the hearing room did not appear in the Hearing Notice or the Rescheduled Hearing Notice, that the Complainant was not afforded a meaningful opportunity to participate in a hearing.  See Tracey McDonald v. Philadelphia Gas Works, Docket No. F-2013-2394318 (Order entered July 2, 2015) (Commission modified the ALJ’s decision and dismissed complaint, without prejudice, because the hearing times in the Hearing Notice and the Prehearing Order differed, implicating the complainant’s due process rights).[footnoteRef:7] [7: 	Additionally, we recognize that based on how modern waiting areas function in other contexts, it is not wholly unreasonable for an individual customer in the Complainant’s position to believe that taking the steps of informing the desk clerk of her arrival, providing her name and identification, and stating that she is present to attend a hearing would be sufficient to be admitted into the hearing room.  The Prehearing Order, for instance, does not contain a clear warning that informing the desk clerk of her presence will not get the Complainant admitted into the hearing room.] 


Based on the foregoing circumstances, this case appears analogous to the attempts made by the complainants in Wiggins and Yomari Then, discussed supra, in which the complainants appeared in the correct building but were mistaken as to the location of the hearing room and therefore failed to show for the hearing.  In both cases, the Commission declined to dismiss the complaints with prejudice because the complainants made good faith attempts to attend the hearing (the Commission remanded the matter in Yomari Then and dismissed the complaint without prejudice in Wiggins).  Absent sufficient information to find otherwise, it appears the Complainant in this case made a good faith attempt to attend the rescheduled hearing.

Moreover, we wish to address the statements in the Initial Decision and PECO’s Replies regarding this being the second time the Complainant failed to appear for hearing.  We disagree with this characterization.  It is clear from our review of the record that the Complainant was granted a continuance of the first hearing by the ALJ without objection by PECO.  We remind all that a party to a proceeding has the right to request a continuance of hearing, which may be granted by the presiding officer for good cause.  52 Pa. Code § 1.15(b).  Based on the record, we understand that the Complainant got a flat tire on her way to the Commission’s building, and after contacting her and learning of the situation, PECO did not object to a hearing continuance, so the ALJ granted one.  If PECO wished to object to the hearing continuance, or if the ALJ believed that “good cause” was absent for granting a continuance, the appropriate time to raise such matters was at the first scheduled hearing.  We believe the interests of the public and the Company are not prejudiced by the fact that the Complainant obtained a single hearing continuance prior to the rescheduled hearing at issue in this Order.  66 Pa. C.S. § 332(f).

As we have previously stated, it is in the public interest that all litigants, particularly pro se litigants, be afforded a meaningful opportunity to be heard.  See, e.g., Miro Kamenik, Amir Williams, supra.  Accordingly, based on the foregoing discussion, we decline to deem the Complainant’s non-attendance at the February 21, 2017 hearing as her waiver of a hearing regarding her Complaint in this docket, pursuant to 66 Pa. C.S. § 332(f) and 52 Pa. Code § 5.245.

Accordingly, we will remand this matter to the OALJ for the scheduling of a hearing on the merits of the claims set forth in the Complaint.  In these circumstances, a remand for hearing is appropriate due to the lack of specific instruction in the Hearing Notices for being admitted into the hearing room.  However, overall, our actions herein promote judicial efficiency by maintaining the record that has been developed to date and moving forward the Complaint to a potential final resolution for the customer, the utility and the Commission.

Conclusion

Upon review and consideration of the record of this proceeding, we shall grant the Complainant’s Exceptions, reverse the ALJ’s Initial Decision and remand the Complaint to the Office of Administrative Law Judge for such further proceedings as may be necessary and the issuance of an Initial Decision on Remand, consistent with this Opinion and Order; THEREFORE,

IT IS ORDERED:

1. That the Exceptions of Eartha Page, filed on July 13, 2017, at this docket, are granted.

2. That the Initial Decision of Administrative Law Judge Marta Guhl, issued on June 6, 2017, at this docket, is reversed, consistent with this Opinion and Order.

3. That the Formal Complaint of Eartha Page, filed on October 9, 2016, at this docket, is remanded to the Office of Administrative Law Judge for such further proceedings as may be necessary and the issuance of an Initial Decision on Remand, consistent with this Opinion and Order. 

[image: ]BY THE COMMISSION,

[bookmark: _GoBack]



Rosemary Chiavetta
Secretary

(SEAL)

ORDER ADOPTED: July 12, 2018

ORDER ENTERED:  July 12, 2018
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