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Maria Morales

	v.									      F-2017-2623492

Philadelphia Gas Works				



OPINION AND ORDER



Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition is the Initial Decision (I.D.) of Administrative Law Judge (ALJ) F. Joseph Brady, issued on April 20, 2018, in the above-captioned Formal Complaint (Complaint) proceeding.  Exceptions have not been filed.  However, we have exercised our right to review the Initial Decision pursuant to Section 332(h) of the Public Utility Code (Code), 66 Pa. C.S. § 332(h).  For the reasons stated below, we shall modify the ALJ’s Initial Decision.

[bookmark: OLE_LINK1][bookmark: OLE_LINK2]History of the Proceeding

On September 6, 2017, Maria Morales (Complainant or Ms. Morales) filed a Complaint against Philadelphia Gas Works (PGW)[footnoteRef:1] alleging that PGW terminated her service after accusing her of tampering with the meter and charged her for unbilled usage.  Ms. Morales denied tampering with the meter.  For relief, she requested that her service be restored and all charges be removed.  Complaint at 2-3.   [1: 		This Complaint was a timely appeal of an informal Bureau of Consumer Services (BCS) decision, issued on August 14, 2017, at BCS Case No. 3550222.] 


On September 28, 2017, PGW filed an Answer admitting that after it discovered the Complainant’s meter was tampered with, it terminated the Complainant’s gas service at the service address and removed the gas meter on July 17, 2017.  Additionally, PGW acknowledged that on August 3, 2017, it billed the Complainant a bypass charge in the amount of $2,549.09 for the unbilled gas for the period from February 19, 2014 to July 17, 2017.  Answer at 1-2.

ALJ Brady conducted an evidentiary hearing on February 20, 2018, at which the Complainant appeared pro se and presented her own testimony and the testimony of Ivan Morales, her ex-husband.  PGW was represented by counsel and presented three witnesses and five exhibits, which were entered into the record.  PGW presented the meter (Meter No. 1938645) that was removed from the service address, which was marked as PGW Exhibit No. 6 for identification purposes but was not entered into the record.

During the hearing, the Complainant testified that she never had access to the meter and that the meter may have been broken or stopped working.  I.D. at 9; Tr. at 14-15.  Accordingly, the ALJ ordered PGW to test the meter and to report the test result within one week-time’s time.  On February 26, 2018, PGW submitted its test result,[footnoteRef:2] which found that the meter was operational and 1.1% slow.[footnoteRef:3]  The Complainant was given one week to file a response and/or file any objection to the test result.  The Complaint did not respond, and on March 7, 2018, the ALJ entered the test results (PGW Exhibit 7) into the record.  The record was closed on March 16, 2018.  The hearing resulted in a transcript of 116 pages.   [2: 	PGW’s test result was marked as PGW Exhibit 7.]  [3: 	Sections 59.21 and 59.22 of the Commission’s Regulations allow for a 2% margin of error for meter accuracy.  52 Pa. §§ 59.21, 59.22.  ] 


On April 20, 2018, the Commission issued the Initial Decision of ALJ Brady.  In his Initial Decision, the ALJ dismissed the Complaint because he found that Ms. Morales failed to satisfy her burden of proof that PGW wrongfully terminated her service for tampering with the meter, and that PGW was entitled to bill her for unauthorized usage of gas.  I.D. at 11-13.

As noted, no Exceptions to the Initial Decision have been filed.

Background

	The Complainant and her husband purchased the residence at the service address on May 24, 2007, and established utility service with PGW in her name.  Her husband moved out in September 2007 but regularly visited with their children several times each month.  At some undetermined time thereafter, the Complainant enrolled in PGW's Customer Responsibility Program or CRP (a customer assistance program), under which she was billed $99.00 per month, an amount that was based upon her income and not her usage.  I.D. at 8.

	On or around February 20, 2014, the meter at the service address ceased recording any usage.  Approximately seven months later, on October 2, 2014, PGW employee, Robert Keal, visited the service address to perform a usage discrepancy investigation.  However, Mr. Keal was unable to gain access to the meter, so he left a three-day meter access notice.  I.D. at 9.

	The Complainant continued to pay her CRP amount of $99.00 for the next twenty-three months.  On February 1, 2016, the Complainant visited PGW’s North Philadelphia District Office for her annual recertification of her enrollment in CRP.  During the visit PGW determined that her CRP bill would be $87.88 per month, but that her zero usage meant that it would be cheaper to pay her bill based on usage, or approximately $12.00 per month.  Thereafter, PGW billed the Complainant only a monthly customer charge of $12 to $13 per month.  I.D. at 6-9, 81-82; PGW Exh. 4.

	PGW did not return to inspect the meter until January 10, 2017, when PGW employee Anthony Whitfield visited the service address to exchange the meter and conduct a usage discrepancy investigation.  Mr. Whitfield was also unable to gain access to the meter.  PGW did not return to inspect the meter again until July 25, 2017, when PGW employee Nathanael Green visited the service address in an attempt to exchange the meter and conduct a usage discrepancy investigation.  Mr. Green was also unable to gain access to the meter.  Finally, on July 27, 2017, PGW employee Gregory Fisher visited the service address to perform an unbilled usage investigation.  Mr. Fisher was successful at gaining access to the meter.  I.D. at 9.

	During his investigation, Mr. Fisher found the red security caps were removed from the Encoder Recorder Transmitter (ERT), [footnoteRef:4] and a bungee cord wrapped around to keep the ERT and the meter intact.  Mr. Fisher shut off the gas service by removing the meter, installing locking plugs, and installing expanders at the curb valve. [4: 		The ERT is a device used to obtain a Customer’s meter reading.  The ERT is screwed onto the meter and the screws are covered with red security caps to prevent tampering.  If the ERT is pulled away from the meter, it will not measure any gas usage or report any gas usage at the service address.  Tr. at 39-40, 57-59.] 

Afterwards, PGW issued a bill for previously unbilled usage based on a historic gas usage for the timeframe from August 17, 2012, through July 18, 2013.  As a result, the Complainant was billed for unauthorized usage from February 20, 2014, to July 27, 2017, in the amount of $2,412.86.[footnoteRef:5]  I.D. at 9-11; PGW Exhibit 4; Tr. at 71-91. [5: 	Since the Complainant’s meter stopped working and the actual usage was unknown, PGW used a Default Base Load Calculation to arrive at $4,923.47.  This was based on an estimated total gas consumption of 3,257 ccf for 1,254 days.  Out of this, PGW subtracted the Complainant’s CRP payments of $2,510.61 and arrived at a billable amount of $2,412.86.  In addition, PGW billed for a Reconnection Fee of $123.23 and for $13.00 which amounted to fifty percent of the security deposit.  PGW Exc. Nos. 4 & 5.] 


	At the hearing, the Complainant testified that her husband had filled the area around her meter with his tools and that she could not access it.  The PGW technician corroborated the Complainant’s testimony by testifying that he had to move a wood or aluminum frame blocking the meter.  Tr. at 19, 25, 45-46.

Discussion

Legal Standards

As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Code, 66 Pa. C.S. § 332(a).  To establish a sufficient case and satisfy the burden of proof, the Complainant must show that the Respondent is responsible or accountable for the problem described in the Complaint.  Patterson v. The Bell Telephone Company of Pennsylvania, 72 Pa. P.U.C. 196 (1990).  Such a showing must be by a preponderance of the evidence.  Samuel J. 
Lansberry, Inc. v. Pa. PUC, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. denied, 529 Pa. 654, 602 A.2d 863 (1992).  That is, the Complainant’s evidence must be more convincing, by even the smallest amount, than that presented by the Respondent.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, this Commission’s decision must be supported by substantial evidence in the record.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. PUC, 489 Pa. 109, 413 A.2d 1037 (1980).

		Upon the presentation by the Complainant of evidence sufficient to initially satisfy the burden of proof, the burden of going forward with the evidence to rebut the evidence of the Complainant shifts to the Respondent.  If the evidence presented by the Respondent is of co-equal value or “weight,” the burden of proof has not been satisfied.  The Complainant now has to provide some additional evidence to rebut that of the Respondent.  Burleson v. Pa. PUC, 443 A.2d 1373 (Pa. Cmwlth. 1982), aff’d, 501 Pa. 433, 461 A.2d 1234 (1983).  While the burden of persuasion may shift back and forth during a proceeding, the burden of proof never shifts.  The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. Pa. PUC, 768 A.2d 1217 (Pa. Cmwlth. 2001).

		As a preliminary matter, we note that any issue that we do not specifically address has been duly considered and will be denied without further discussion.  It is well settled that we are not required to consider, expressly or at length, each contention or argument raised by the parties.  Consolidated Rail Corporation v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); see also, generally, University of Pennsylvania v. Pa. PUC, 485 A.2.d 1217 (Pa. Cmwlth. 1984).

ALJ’s Initial Decision

The ALJ made thirty-seven Findings of Fact and reached nine Conclusions of Law.  I.D. at 3-7, 12-13.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.

The ALJ dismissed the Complaint because of the Complainant’s failure to carry her burden to establish: (1) that there was no tampering of the meter at the service address; and (2) that PGW erred in billing her for unbilled usage at the service address from February 20, 2014, to July 27, 2017, in the amount of $2,412.86.  I.D. Conclusions of Law 8 & 9.

In examining the evidence in this case, the ALJ found that the meter tested positive for operation, although at 1.1% slower.  The ALJ concluded:

Thus, the meter is not broken and only the ERT being disengaged from the meter would account for the zero reading.  Moreover, the meter being broken or having a dead battery would not account for the missing red cap and the bungee cord found by Mr. Fisher.  

I.D. at 10.

Based on the above, the ALJ concluded that PGW has presented convincing evidence that the meter at the service address was tampered with while the Complainant was the customer of record.  Accordingly, the ALJ found PGW was within its right to terminate the Complainant’s service for tampering with the meter.  I.D. at 10.

The ALJ cited Section 56.12(5) of our Regulations, 52 Pa. Code § 56.12(5), regarding underbilling due to error in registering usage using remote reading device and concluded that PGW was entitled to bill the Complaint in the amount of $2,412.86, for unauthorized usage at the service address.  The ALJ also cited Section 56.191(d) of our Regulations, 52 Pa. Code § 56.191(d), regarding payment of outstanding balances as a condition to restore service and concluded that PGW is also entitled to require the Complainant’s entire outstanding balance up front as a condition to restore service.  I.D. at 10-11.

Disposition

	We agree with the ALJ’s decision to dismiss the Complaint that PGW wrongfully terminated the Complainant’s service and to uphold PGW’s right to bill the Complainant for unauthorized usage.  However, we disagree with PGW’s billed amount which consisted of unbilled usage for the entire period the meter stopped registering.  PGW knew or should have known that there was an issue with the Complainant's meter when it stopped registering usage in February 2014 but did not send a technician to Ms. Morales house until October 2014.  PGW’s technician was unable to gain access to the meter, and a PGW employee did not return until January 2017.  This second employee was also unable to access the meter and PGW did not send another technician until July 25, 2017.  The third employee was also unable to access the meter and a fourth was sent two days later.  This employee did access the meter and found evidence of meter tampering.

	As is customary and consistent with the finding of a tampered meter, and consistent with Commission regulations regarding adjustment of bills for meter error,[footnoteRef:6] PGW calculates an estimate for unbilled usage and bills the customer for it.  Accord-ingly, PGW determined that the overall usage from February 19, 2014 to July 27, 2017 was $4,923.47.  PGW then subtracted her CRP payments made of $2,510.61 from that amount and reached the amount billed, $2,412.86.[footnoteRef:7] [6: 	52 Pa. Code § 59.22(c).]  [7: 	Tr. at 79-80.] 


	In this situation, the Complainant paid her CRP bill every month.  CRP participants must recertify annually, which means that she recertified for CRP during that twenty-three-month period, and it was not until she attempted to recertify again in February 2016 that she was told that her usage of zero meant that she would be better off paying for her actual usage.  From February 2016 through July 2017, she paid the $12 ‑ $13 usage charges.  When the ALJ asked the PGW witness whether the zero usage should have raised a red flag for PGW, the answer was yes.[footnoteRef:8] [8: 	Tr. at 92.] 


	Ms. Morales testified that after PGW tried to access her meter in 2014 when she was not at home, PGW did not follow up for nearly three years.  PGW's records support this statement.  It is clear that, if PGW had been diligent, the matter could have been addressed much earlier, with less confusion and less accrual for unbilled gas usage.  She also testified credibly that her husband had filled the area around her meter with his tools and that she could not access it.  The PGW technician corroborated her testimony with his own by testifying that he had to move a wood or aluminum frame blocking the meter.[footnoteRef:9] [9: 	Tr. at 45-46.] 


	When the bills dropped from the CRP amount to the customer charge amount after her reenlistment in CRP was declined, Ms. Morales believed that a LIHEAP (Low Income Home Energy Assistance Program) grant might have taken effect.  She did not understand that she was being charged for the customer charge only and not for any usage.[footnoteRef:10] [10: 	Tr. at 16-18.] 

	At issue is the amount for which PGW billed Ms. Morales for estimated gas usage beginning at the time that the meter stopped registering usage in February 2014.  PGW subtracted her actual payments from the estimate in order to determine her final bill.  However, Ms. Morales continued to pay her CRP rate for twenty-three months after the meter stopped registering use and only stopped paying the CRP rate when a PGW employee removed her from CRP because her usage was lower than the CRP rate when she appeared at a PGW facility to recertify on February 1, 2016.  Therefore, it is from the date of that failed recertification to the date that the meter was removed, on July 27, 2017, that any theft of gas can be figured.  Prior to that date, she paid the lawful charges and cannot be said to have benefitted from the tampered meter.  In other words, theft of gas cannot have occurred while she was paying the rate that she had been given under CRP.  The amount to be paid due to meter tampering must be adjusted accordingly.

	PGW, on the other hand, knew or should have known that there was an issue with Ms. Morales' meter.  Whether it was due to a defective meter or a tampered meter, the meter was not registering usage, and PGW had a duty to address that fact as soon as possible after February 2014 but did not follow up until October 2014.  The fact that PGW's records show that the next effort did not occur until January 10, 2017, just short of three years later, was in our view unreasonable.

	As meter tampering constitutes fraud, and no statute of limitations applies to the utility's ability to recoup unbilled usage, there seems to be little incentive for PGW to act quickly upon a suspicion of a faulty meter.  But a defective meter would yield the same large bill for unbilled usage, and PGW is warned that a single failed attempt to view the meter, followed by three years of inactivity, is not acceptable.

	Nevertheless, gas was consumed and PGW should receive appropriate compensation for its consumption.  Accordingly, the total amount of estimated usage should be figured from February 2016 and should be figured at the CRP rate that Ms. Morales would have paid had the problem been identified earlier.  Section 59.22(c) of our regulations provides that “[e]xceptions will be made only if the facts clearly show that the stated method does not give the correct consumption for the period,” and we believe that the correct amount owed for her consumption was the CRP rate that she tried to pay.
Conclusion

		Based on our review of the ALJ’s Initial Decision, the pleadings, and the applicable law, we shall modify the ALJ’s Initial Decision, consistent with this Opinion and Order; THEREFORE, 

IT IS ORDERED:

		1.	That the Complaint filed by Maria Morales against Philadelphia Gas Works at Docket No. F-2017-2623492 is granted, in part, and, denied in part, consistent with this Opinion and Order. 

	2.	That the Initial Decision of Administrative Law Judge F. Joseph Brady, issued on April 20, 2018, is modified, consistent with this Opinion and Order.

	3.	That the amount that Philadelphia Gas Works may charge for unbilled usage to Maria Morales is the amount accrued from February 1, 2016, to July 27, 2017, the date of termination of service, and should be figured at the Customer Responsibility Program Rate paid by Maria Morales prior to February 1, 2016.

	4.	 That the proceeding at Docket No. F-2017-2623492 be marked closed.

[image: ]							BY THE COMMISSION,





							Rosemary Chiavetta
							Secretary

(SEAL)

ORDER ADOPTED:  June 14, 2018

ORDER ENTERED:  July 18, 2018
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