BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Kim Betchy						:
	:		
v.						:		C-2018-3000257		
	:
West Penn Power Company				:



INTERIM ORDER
GRANTING RESPONDENT’S MOTION TO COMPEL DISCOVERY RESPONSES 


On May 23, 2018, Respondent provided interrogatories and document requests to Complainant. 

On June 14, 2018, Respondent filed a Motion to Compel Complainant to provide full and complete responses to interrogatories issued by Respondent on May 23, 2018.  

In its Motion to Compel, Respondent averred that Complainant mailed objections to the discovery requests dated May 31, 2018 and received by Respondent on June 11, 2018.  In addition, Respondent averred that Complainant provided incomplete responses to Respondent’s discovery requests dated June 7, 2018 and received by Respondent on June 11, 2018.  Copies of the discovery requests and objections were attached to the Motion to Compel.  

Complainant filed objections to discovery requests 14 and 15, claiming privacy concerns in general.  In addition, Complainant did not file an objection to discovery request 2f but did not provide a response when Complainant filed her discovery responses and asserted an objection at that time.  Complainant further asserted that discovery requests 2b, 4d, 5, 8d and 8e, 11d and 11e, 18d and 18e, 19b-c, 26d-e, 29d-e, 30d-e, 37 and 38 have no bearing on this 
proceeding.  Complainant also did not provide responses to portions of discovery requests 22, 25, 27, 35, and 52, without asserting an objection or a reason for the failure or refusal to provide responses to these discovery requests.  

Complainant did not file a responsive pleading to the Motion to Compel.  In addition, Respondent avers that Complainant did not contact Respondent to request an extension of time to provide his responses to the discovery requests.  

The Commission’s regulations permit the discovery of “any matter, not privileged, which is relevant to the subject matter involved in the pending action.”  52 Pa.Code § 5.321(c).  In addition, discovery may be obtained regarding any matter relevant to the subject matter.  Relevant evidence is evidence that tends to make an act at issue more or less probable.  Moreover, evidence is relevant if it advances the inquiry in some degree and, thus, has probative value.  Although the law does not furnish an absolute test of relevancy, the Pennsylvania Supreme Court follows a two-part analysis for determining relevance.  In Commonwealth v. Stewart, 461 Pa. 274, 336 A.2d 282 (1975), the Court held that “[i]t must be determined first if the inference sought to be raised by the evidence bears upon a matter at issue in this case and, second, whether the evidence renders the desired inference more probable than it would be without the evidence.  Id. at 284.

The Commission’s Regulations at 52 Pa.Code § 5.371 address the consequences of a participant’s failure to comply with the Commission’s discovery regulations.  Section 5.371 provides that: 

(a) The Commission or the presiding officer may, on motion, make an appropriate order if one of the following occurs:

(1) A party fails to appear, answer, file sufficient answers, file objections, make a designation or otherwise respond to discovery requests, as required under this subchapter.

Further, 52 Pa.Code § 5.372 provides that the presiding officer may impose appropriate sanctions upon a party found to be found in violation of the obligations set forth in the Commission’s Regulations. 

In its Motion to Compel, Respondent requests that the Commission issue an order compelling Complainant to fully and completely respond to the discovery requests such that the responses are received by counsel for the Company no later than five business days after entry of an order on the Motion to Compel.  Further, in the event Complainant does not comply with the order directed by the Commission and fails to respond to the Company’s discovery requests, the Company requests that the Commission dismiss in its entirety the complaint of Kim Betchy.

Respondent has requested that Complainant be directed to provide full and complete responses to the discovery requests to be received by its counsel within five business days after entry of an order granting the Motion to Compel.  In the event Complainant is directed by the Commission, but fails to respond to the Company’s discovery requests, the Company requests that the complaint against the Company be dismissed in its entirety. 

[bookmark: _GoBack]The subject discovery requests propounded by Respondent and the responses of Complainant were attached to the Motion to Compel.  The Motion to Compel included a notice to plead directed to Complainant, notifying Complainant that if she does not file a written response denying or correcting the Motion to Compel, within five days from the service of the notice on June 14, 2018, that the facts set forth by Respondent in the Motion may be deemed to be true, thereby requirement no other proof.  Complainant filed no response to the Motion to Compel.

	The Commission's regulations at 52 Pa.Code § 5.321(c) define the scope of permissible discovery as follows:
(c)  Scope.  Subject to this subchapter, a party may obtain discovery regarding any matter, not privileged, which is relevant to the subject matter involved in the pending action, whether it relates to the claim or defense of the party seeking discovery or to the claim or defense of another party, including the existence, description, nature, content, custody, condition and location of any books, documents, or other tangible things and the identity and location of persons having knowledge of a discoverable matter.  It is not ground for objection that the information sought will be inadmissible at hearing if the information sought appears reasonably calculated to lead to the discovery of admissible evidence.


Under the circumstances, the information sought by Respondent is relevant to the subject matter involved in the pending action or reasonably calculated to lead to the discovery of admissible evidence, based upon the claims advanced by Complainant.  

As a result, I conclude that Complainant is required to provide full and complete responses to the subject discovery requests, consistent with the ordering paragraphs below.  

		THEREFORE,

IT IS ORDERED:

1. That the Motion to Compel Responses to Interrogatories and Requests For Production of Documents filed by Respondent on June 14, 2018, is granted.

2. That Complainant shall serve upon counsel for Respondent, full and complete responses to all of the Interrogatories and Request For Production of Documents served upon Complainant by Respondent dated May 23, 2018, not later than Monday, July 30, 2018. 



Date:  July 18, 2018						______________________________
								Jeffrey A. Watson
						       		Administrative Law Judge



14

C-2018-3000257 - KIM BETCHY v. WEST PENN POWER COMPANY

KIM BETCHY
140 INWOOD AVENUE
CARMICHAELS PA  15320
724.966.2063

LAUREN MARISSA LEPKOSKI ESQUIRE
TERESA K HARROLD ESQUIRE
FIRSTENERGY SERVICE COMPANY
2800 POTTSVILLE PIKE
PO BOX 16001
READING PA  19612-6001
610.921.6203
610.929.3601
ACCEPTS E-SERVCE


