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BY THE COMMISSION:

[bookmark: _Toc517831024]I.	Matter Before the Commission

[bookmark: _Hlk499109964][bookmark: _Hlk499109648][bookmark: _Hlk511324725]The matter before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition is the Initial Decision (I.D.) of presiding Administrative Law Judges (ALJs) Elizabeth H. Barnes and Joel H. Cheskis, issued July 7, 2016, sustaining, in part, and denying, in part, the joint Formal Complaint (Complaint) of the Commonwealth of Pennsylvania, filed on June 20, 2014, by Attorney General Kathleen G. Kane, (OAG) and Tanya J. McCloskey, Acting Consumer Advocate, (OCA) (together, Joint Complainants) against Blue Pilot, LLC (Blue Pilot or Company).  Exceptions to the Initial Decision were filed by Blue Pilot on July 27, 2016.  Replies to the Exceptions were filed by the OAG and the OCA on August 8, 2016.

[bookmark: _Hlk499110047]Additionally, on July 27, 2016, the Retail Energy Supply Association (RESA) filed (1) a Petition to Intervene or, in the Alternative, Motion for Leave to Accept Exception; (2) Notice to Plead; and (3) Exception (RESA Petition).  The Joint Complainants filed an Answer in opposition to the relief requested in the RESA Petition.

[bookmark: _Hlk509584884][bookmark: _Hlk511324131][bookmark: _Hlk511324341]On consideration of the record, the Initial Decision, the Exceptions, and the Replies to the Exceptions, we shall grant Blue Pilot’s Exceptions, in limited part, deny them, in major part, and reverse, in part, the ALJs’ Initial Decision.  We shall also deny the RESA Petition, consistent with the discussion in this Opinion and Order.  In all other respects not expressly set forth in this Order, we shall adopt the Initial Decision.

[bookmark: _Toc517831025]II.	Background

[bookmark: _Toc517831026]A.	Brief Summary of the Pleadings and the Initial Decision

		The Joint Complainants in this proceeding allege that Blue Pilot violated the Public Utility Code and the Commission’s Regulations based on numerous consumer complaints regarding the service practices of Blue Pilot, an Electric Generation Supplier (EGS) that is licensed to serve customers in Pennsylvania.  The ALJs succinctly summarize the Joint Complaint as follows:

On June 20, 2014, the Joint Complainants filed with the Commission a formal complaint against Blue Pilot at Docket Number C-2014-2427655.  The Joint Complainants averred that they had received numerous contacts and complaints from consumers related to variable rates charged by Blue Pilot, including approximately eleven formal complaints filed by 3 consumers at the Commission.  The Joint Complainants further averred that Blue Pilot used a variety of marketing and advertising mediums to solicit residential customers for its variable rate plan.  As a result, Joint Complainants averred five separate counts against Blue Pilot, including: 1) failing to provide accurate pricing information; 2) pricing that did not conform to disclosure statement; 3) making misleading and deceptive promises of savings; 4) lacking good faith in the handling of complaints; and 5) failing to comply with the TRA.[footnoteRef:2] [2: 	Telemarketer Registration Act, 72 P.S. § § 2241, et seq.] 


The Joint Complainants made several requests for relief, including but not limited to: 1) suspension or revocation of Blue Pilot’s EGS license; 2) civil penalties; 3) an injunction preventing violations of Consumer Protection Law; 4) restitution to the consumers [I.D. n. 2]; and 5) any such relief that the Commission deems appropriate.  The Joint Complainants attached as Appendix A to the Joint Complaint, a 
document entitled, “Blue Pilot Energy, LLC Disclosure Statement and Agreement for Electric Service.”
_________________________
2	The restitution was described as refunds for all charges to its customers that were over and above the price to compare in the customers’ respective service territories from January 1, 2014 through the date of resolution of this matter, as well as any late, cancellation and/or termination fees and/or other such penalties charged to consumers as a result of the Respondent’s charges and consumers leaving Respondent to obtain generation service elsewhere.


I.D. at 2-3.

Among other things, Blue Pilot admitted or denied the various averments in the Complaint and denied violating any Commission Regulations or Orders.

The ALJs recommended: (1) that the Complaint be sustained, in part, and denied, in part; (2) that Blue Pilot be directed to pay civil penalties in the amount of $2,554,000; (3) that Blue Pilot remit the amount of $2,408,449 and $100,000 in administrative fees into a Refund Pool for the purpose of providing billing adjustments to its variable rate customers in existence during the period from December 2013 to March 2014 (overbilling period); (4) that Blue Pilot variable rate customers during the overbilling period would be eligible for bill credits based on the difference in prices for electric generation supply between what Blue Pilot charged them versus what their respective electric distribution companies (EDCs) would have charged them during the same months of service based on the EDCs’ respective price-to-compare (PTC)[footnoteRef:3] rates during that time period; (5) that Blue Pilot’s electric generation supplier license be permanently revoked and no future license application for any electric supply service filed by the owners, officers, directors or managers of Blue Pilot be considered by the Commission; and (6) that Commission Staff take action upon any viable Blue Pilot security instrument such that appropriate claims may be made against it.  See I.D. at 1-2. [3: 	The PTC is the generation rate that a retail customer may be billed by its default service provider in the event of non-service by the EGS.  See 52 Pa. Code § 54.182; 66 Pa. C.S. § 2803.] 


The presiding ALJs recommended the denial of the following the Joint Complainants’ requests for relief: (1) the request for restitution in the form of cancellation, termination fees and other financial late fees/penalties charged to customers as a result of overbilling by Blue Pilot or switching from Blue Pilot;[footnoteRef:4] (2) the request for restitution in the form of directed contributions of at least $150,000 to the EDCs’ hardship funds;[footnoteRef:5] and (3) the request that officers and owners of Blue Pilot be enjoined from participating in the competitive telecommunications market.[footnoteRef:6]  I.D. at 1. [4: 	The ALJs explained that “[t]he Commission cannot order restitution in the form of EDC charges, bank overdraft charges or personal loan charges as a result of the overcharge in order to make the customers whole; however, the fact that many were financially distressed can weigh into the consideration of a higher penalty.”  I.D. at 129.]  [5: 	In reaching this determination, the ALJs determined that the Joint Complainants offered no authority to support their request and further explained that “while the Commission has approved terms of prior settlements involving EGSs which included the EGS’s agreement to contribute to EDC hardship funds, in other settled cases, the Commission has declined modifying settlements as such.  See LBPS v. MXenergy, Inc. , M-2012-2201861, (Opinion and Order entered December 5, 2013), wherein the Commission directed a civil penalty of $22,000 but rejected comments to a settlement proposing an EDC Hardship Fund contribution as part of the settlement involving 22 customers and 22 violations of 52 Pa.Code § 57.173 (relating to unauthorized switching).  The Commission held that no contributions to EDC hardship funds would be directed pursuant to 66 Pa.C.S. § 3315 and prior Commission caselaw.  I.D. at 144-145.]  [6: 	Samuel P. Delug, majority owner of Blue Pilot, is also an owner of Blue Pilot’s telecommunications affiliates, NOS Communications, Inc. (NOS), Affinity Network Incorporated (ANI), and NOVSA Limited Partnership (NOVSA). See OAG/OCA Cross Exh. 1 at Exh. 4 (Corporate Structure and List of Affiliates). Additionally, Joseph T. Koppy, who is the CEO/Manager of Blue Pilot, is also the Chief Executive Officer and Chief Financial Officer of NOVSA. See G/OCA Cross Exh. 1 at Exh. 9 (Koppy resume). Furthermore, Raymond Perea, in-house General Counsel for Blue Pilot, is also in-house General Counsel for NOVSA.  See OAG/OCA Cross Exh. 1 at Exh. 9 (Perea resume).  I.D. at 117.] 


[bookmark: _Toc517831027]B.	Current Status of Blue Pilot’s Operations in Pennsylvania

Critical to our determinations herein is the current status of Blue Pilot’s operations in Pennsylvania.  In this regard, it is important to note that as of March 2014, Blue Pilot has halted its retail sales marketing activity in Pennsylvania.[footnoteRef:7]  Additional details associated with the discontinuation of Blue Pilot’s operations in Pennsylvania follow. [7: 	See I.D.  Finding of Fact #14, infra; also Blue Pilot Main Brief (M.B.) at 3; 9, “. . . BPE [Blue Pilot] completely ceased retail marketing in Pennsylvania . . . BPE fully exited the Pennsylvania retail market, voluntarily surrendering its EGS license.”  Id. at 3.] 


On December 17, 2015, the Commission entered a Tentative Order, In re: Electric Generation Supplier License Cancellations of Companies with an Expired Financial Security at Docket No. M-2015-2490383 (December 17, 2015 Order).  The December 17, 2015 Order stated that as of December 8, 2015, Blue Pilot had not provided proof to the Commission that it had a bond or other approved security in the amount directed by the Commission to replace its expired bond.  The Commission tentatively concluded that Blue Pilot was not in compliance with 52 Pa. Code § 54.40(a) and (d).[footnoteRef:8]  Based on the foregoing, proceedings were initiated to move forward towards the cancellation of Blue Pilot’s EGS license.  The Commission tentatively approved cancellation of Blue Pilot’s license and published a Tentative Order in the Pennsylvania Bulletin, 46 Pa. B. 112, on January 2, 2016.  A thirty-day comment period expired on February 2, 2016. [8: 	An EGS is required to maintain a bond in an amount so designated by the Commission.  52 Pa. Code § 54.40(b) explains that “[t]he purpose of the security requirement is to ensure the licensee’s financial responsibility . . . and the supply of electricity at retail in accordance with contracts, agreements or arrangement.  See section 2809(c) of the [C]ode.”  Subsection (d) of the Commission Regulation provides, in pertinent part, that “[m]aintenance of a license will be contingent on the licensee providing proof to the Commission that a bond or other approved security in the amount directed by the Commission has been obtained.”] 


In a Final Order entered March 14, 2016, at Docket No. M-2015-2490383 (March 14, 2016 Final Order),[footnoteRef:9] Blue Pilot’s license was suspended.  The March 14, 2016 Final Order specifically directed that Blue Pilot’s EGS license be suspended until the Commission is assured that all of Blue Pilot’s obligations to Pennsylvania consumers and the Commonwealth have been properly met.  Blue Pilot does not currently have a bond or other approved security on file at the Commission.  I.D. Fact #16, infra. [9: 		See In re: Electric Generation Supplier License Cancellations of Companies with an Expired Financial Security, Docket No. M‑2015-2490383, (Final Order entered March 14, 2016).] 


[bookmark: _Toc517831028]III.	History of the Proceedings[footnoteRef:10] [10: 	We rely on the detailed Procedural History as set forth in the Initial Decision.] 


[bookmark: _Toc517831029]A.	Background

Blue Pilot is an EGS company that has been licensed by the Commission according to the provisions of the Electricity Generation Customer Choice and Competition Act (Act), 66 Pa.C.S. §§ 2801-2812, effective January 1, 1997.  See I.D. at 2.

An EGS is defined as, “A person or corporation, . . . brokers and marketers, aggregators or any other entities, that sells to end-use customers electricity or related services utilizing the jurisdictional transmission or distribution facilities of an electric distribution company or that purchases, brokers, arranges or markets electricity or related services for sale to end-use customers utilizing the jurisdictional transmission and distribution facilities of an electric distribution company. . . .”  66 Pa.C.S. § 2803.

On June 10, 2011, pursuant to the Act, the Commission entered an Order which granted Blue Pilot a license to operate as a Retail Electric Aggregator and Broker/Marketer engaged in the business of supplying electricity in all territories within Pennsylvania serving residential, small commercial (25 kw and under demand), large commercial (over 25 kw demand) and industrial customers on February 11, 2011.  See I.D. at 2, citing In re: License Application of Blue Pilot, LLC for Approval to Offer, Render, Furnish or Supply Electricity or Electric Generation Services as an Aggregator and Broker/Marketer of Retail Electric Power, Docket No. A-2011-2223888, (Order entered June 10, 2011) (Licensing Order).  The license was granted expressly subject to the various conditions for the protection of the public interest set forth therein.  I.D. at 2.

As noted by the presiding ALJs, the license granted to Blue Pilot was conditioned upon the Company’s compliance with all applicable federal, state laws, regulations, procedures and orders, including emergency orders, which may be issued verbally or in writing during any emergency situations that may unexpectedly develop from time to time in the course of doing business in Pennsylvania.  See I.D. at 2.

Also, the Act has, as one of its declared goals, “ . . . to establish standards and procedures in order to create direct access by retail customers to the competitive market for the generation of electricity while maintaining the safety and reliability of the electric system for all parties.”   See 66 Pa.C.S. § 2802(12).   Additionally, the Act states “. . . procedures . . . under this chapter provide for a fair and orderly transition from the current regulated structure to a structure under which retail customers will have direct access to a competitive market for the generation and sale or purchase of electricity.”  See 66 Pa.C.S. § 2802(13).
To facilitate end-user access to the competitive market for the generation and sale or purchase of electricity, competitive suppliers, such as EGS entities, were authorized by the Act.  See 66 Pa.C.S. § 2802(14) – “This chapter requires electric utilities to unbundle their rates and services and to provide open access over their transmission and distribution systems to allow competitive suppliers to generate and sell electricity directly to consumers in this Commonwealth. . . . Electric generation suppliers will be required to obtain licenses, demonstrate financial responsibility and comply with such other requirements concerning service as the commission deems necessary for the protection of the public.”
This proceeding is a jointly-filed Formal Complaint prosecuted by the OAG and OCA against Blue Pilot for violations of the Commission’s Regulations applicable to EGS service and the Public Utility Code, 66 Pa.C.S. §§ 101-3316 (Code).

We note that during the course of this proceeding, by letter dated May 4, 2015, at Docket No. A-2011-2223888, Blue Pilot advised the Commission of its “plans to abandon service to customers in Pennsylvania.”  Blue Pilot requested that the Commission cancel its EGS license.  See I.D. at 134-135, infra.

Also, as noted, after proceedings under Commission Regulations applicable to EGS companies, Blue Pilot’s license has been suspended.  Contrary to the statutory obligations pertaining to EGSs, Blue Pilot does not have a bond or other approved security on file with the Commission.  Blue Pilot has not provided a bond or other approved security to the Commission even though it has been requested to do so.  See I.D., citing OAG/OCA St. 1-SR (Suppl) at 2, infra; 66 Pa.C.S.  § 2809(c).

[bookmark: _Toc517831030]B.	Procedural History

On June 20, 2014, the Joint Complainants filed with the Commission a Formal Complaint (Complaint) against Blue Pilot at Docket No. C-2014-2427655.  The Joint Complainants averred that they had received numerous contacts and complaints from consumers related to variable rates charged by Blue Pilot, including approximately eleven formal complaints filed by consumers at the Commission.  The Joint Complainants further averred that Blue Pilot used a variety of marketing and advertising mediums to solicit residential customers for its variable rate plan products.  I.D. at 2-3.

Based on the foregoing, the Complaint raised five separate counts against Blue Pilot as follows: (1) failing to provide accurate pricing information; (2) pricing that did not conform to disclosure statement; (3) making misleading and deceptive promises of savings; (4) lacking good faith in the handling of complaints; and (5) failing to comply with the Telemarketer Registration Act (TRA).  I.D. at 3.

The Joint Complainants made several requests for relief, including but not limited to: (1) suspension or revocation of Blue Pilot’s EGS license; (2) imposition of civil penalties; (3) an injunction preventing violations of Consumer Protection Law; (4) restitution to the consumers,[footnoteRef:11] and (5) any such relief that the Commission deems appropriate.  The Joint Complainants attached as Appendix A to the Joint Complaint, a document entitled, “Blue Pilot Energy, LLC Disclosure Statement and Agreement for Electric Service.”  I.D. at 3. [11: 	The restitution was described as refunds for all charges to Blue Pilot customers that were over and above the price to compare in the customers’ respective service territories from January 1, 2014 through the date of resolution of this matter, as well as any late, cancellation and/or termination fees and/or other such penalties charged to consumers as a result of the Company’s charges and consumers leaving to obtain generation service elsewhere.  See I.D. at 3, n. 2.] 


On July 10, 2014, Blue Pilot filed an Answer in which it admitted or denied the various averments set forth in the Complainant.  Blue Pilot specifically denied that the disclosure statement attached to the Complaint accurately sets forth the contents of Blue Pilot’s disclosure statement.  Blue Pilot averred that the disclosure statement was an updated version of a previously Commission-reviewed and approved May 2011 disclosure statement.  I.D. at 3.  Blue Pilot denied violating any Commission Regulations or orders and averred that consumers could determine from the disclosure statement the price to be charged and how it was calculated.  Blue Pilot further replied that consumers knowingly entered into agreements to purchase electric generation service through variable rate plans under which prices would vary month to month on the basis of wholesale market conditions.  Blue Pilot denied that its variable rates reached as high as $0.50 per kWh for electricity.  Id.

Also, on July 10, 2014, Blue Pilot filed Preliminary Objections in response to the Complaint.  In its Preliminary Objections, accompanied by a Notice to Plead, Blue Pilot averred that three of the five counts in the Complaint should be dismissed for lack of Commission jurisdiction, insufficient specificity of a pleading, and/or legal insufficiency of a pleading.  I.D. at 4.

Also, on July 10, 2014, the Office of Small Business Advocate (OSBA) filed a Notice of Intervention and Public Statement formally intervening into this proceeding.  I.D. at 4.

On July 21, 2014, The Joint Complainants filed an Answer to Blue Pilot’s Preliminary Objections.  The Joint Complainants took the position, inter alia, that the Commission had jurisdiction to hear cases brought pursuant to the Pennsylvania Unfair Trade Practices and Consumer Protection Law (UTPCPL or CPL) and the TRA.  I.D. at 4.

On July 22, 2014, a Motion for Admission of Mark R. Robeck and Daniel S. Blynn Pro Hac Vice was filed by Blue Pilot.

On July 31, 2014, the Commission’s Bureau of Investigation and Enforcement (I&E) filed a Notice of Intervention formally intervening in this proceeding.  I.D. at 4.

On August 20, 2014, subsequent to prehearing notices, an Order Granting in Part and Denying in Part Preliminary Objections was issued.  In the August 20, 2014 Order, Count II (prices nonconforming to disclosure statement) was stricken.  Additionally, two other Counts in the Complaint, Counts I (failure to provide accurate pricing information) and V (failing to comply with the TRA) were stricken, in part.  All other Counts raised in the Complaint were allowed to proceed to a hearing.  I.D. at 4-5.  Various procedural rulings, as set forth in the Initial Decision were, thereafter, issued.

On August 25, 2014, an Initial Prehearing Conference was held as scheduled. Various procedural issues were discussed during the Initial Prehearing Conference and were memorialized by two Procedural Orders dated August 25, 2014, and September 3, 2014, respectively.  I.D. at 5.

On September 8, 2014, The Joint Complainants filed a Petition for Interlocutory Review and Answer to Material Questions in response to the Order dated August 20, 2014, Granting in Part and Denying in Part Preliminary Objections filed by Blue Pilot.  I.D. at 5.  The Joint Complainants specifically sought review of the ALJs’ decision regarding the Commission’s jurisdiction to hear claims brought under the CPL and TRA, as well as whether the Commission had jurisdiction to determine whether the prices charged by an EGS conformed to the EGS’s disclosure statement.  I.D. at 5.

By Order entered December 11, 2014, the Commission granted in substantial part, the Joint Complainants’ Petition for Interlocutory Review and Answer to Material Questions filed on September 8, 2014.  In an Opinion and Order entered December 11, 2014 (December 11, 2014 Order), the Commission answered the material questions proposed on interlocutory review.  The holding of the December 11, 2014 Order was summarized by the presiding ALJs as follows:

Thus, the Commission determined it can hear claims alleging fraudulent, deceptive, and/or misleading conduct as well as improper verification and enrollment of customers brought against Blue Pilot under the Commission’s regulations.  The Commission answered the Joint Petition in the negative as to whether the Commission has the authority and jurisdiction to find violations of the CPL and TRA and order legal remedies under the CPL or TRA.  The Commission did acknowledge its authority to consider whether its regulations, which reference compliance with the CPL and TRA, have been violated.  The Commission further determined it can hear claims alleging improper verification of enrollment of residential customers under telemarketing regulations.  Further, the Commission determined it has the authority and 
jurisdiction to determine whether the prices charged to customers by an EGS conform to the EGS’s disclosure statement regarding pricing.


I.D. at 6-7.[footnoteRef:12] [12: 	An appeal of the December 11, 2014 Order was quashed as interlocutory.  See I.D. at 6, n. 4, citing Commonwealth of Pennsylvania, by Attorney General Kathleen G. Kane, through the Bureau of Consumer Protection v. Pa. PUC, No. 18 C.D. 2015, Order entered January 21, 2015.] 


By Cancellation/Reschedule Notice dated December 24, 2014, the hearing was rescheduled to February 2-6, 2015, and the further prehearing conference was rescheduled to February 20, 2015.  On December 29, 2014, Blue Pilot submitted a letter indicating it intended to cross-examine all of the consumer witnesses.  I.D. at 7. 

On December 31, 2014, Blue Pilot filed a second motion for continuance.  On January 7, 2015, an Order Granting Second Motion For Continuance was entered and the hearing was rescheduled to begin on March 30, 2015.

On January 9, 2015, a Further Prehearing Conference Order was issued.  On January 30, 2015, a Motion for Admission of Geoffrey W. Castello Pro Hac Vice was filed by Blue Pilot.  On February 4, 2015, a second Prehearing Conference was held and Procedural Order #4 was issued granting the Motion on behalf of Blue Pilot and establishing a litigation schedule with expert and other witnesses hearings scheduled for September 16‑18, 2015.  I.D. at 7. 

On March 18, 2015, Blue Pilot moved to strike the proposed direct testimony of various consumers.  On March 26, 2015, the Joint Complainants filed a Joint Answer to Blue Pilot’s Motion to Strike Consumer Direct Testimony.  On March 27, 2015, an Order Denying Motion to Strike was issued.  I.D. at 7.

On March 30, 31, and April 1, 2015, evidentiary hearings were held for the purpose of admitting into the record the pre-served written direct testimony of consumer witnesses, subject to cross examination.  At the hearings, the direct testimonies and accompanying exhibits of, approximately, eighty-three consumer witnesses were admitted into the record.[footnoteRef:13]  Forty-seven consumer witnesses appeared and testified at the hearings.  Thirty-six witnesses did not appear in person because their pre-served written testimony was admitted into the record via stipulation of the Parties and with cross-examination waived.  Re-direct and cross-examination exhibits were also admitted into the record.  I.D. at 7-8. [13: 	We note the position of Blue Pilot as explained by ALJs Barnes and Cheskis, that it maintains that there were, in fact, approximately, 80 witnesses who presented testimony given that Irfan Isik, Mehmet Isik and Yaglidereliler Corporation (OAG/OCA Consumer Testimony at 358, 354 and 362) pertain to related accounts and Russell Mowl enrolled three (3) accounts with Blue Pilot (OAG/OCA Consumer Testimony at 469, 543 and 547).  I.D. at 8, n. 5, citing Blue Pilot M.B. at 16.] 


On or about May 4, 2015, Blue Pilot notified the Commission pursuant to 52 Pa. Code § 54.41(b) of its intention to abandon service to its customers in Pennsylvania.  The letter requested a waiver of the 90-day notice requirement and requested a shortening of the period to 45-days’ notice to affected EDC companies and 218 customers affected by the EGS’s actions.  I.D. at 8.  This letter was docketed at No. A-2011-2223888 and a copy attached to a Blue Pilot Motion to Dismiss Joint Complaint filed in the instant case on May 14, 2015.  Id.  Both the Joint Complainants and the Commission’s I&E responded to the letter and advised of the necessity to ensure that all of Blue Pilot’s obligations to Pennsylvania consumers were met prior to cancellation of Blue Pilot’s EGS license, especially as those obligations pertain to the instant proceeding.  I.D. at 8, n. 6.

On May 29, 2015, the Joint Complainants filed a letter request to suspend the litigation procedural schedule pending a decision on the Motion to Dismiss and “any forthcoming motion(s) or actions from the Joint Complainants because Blue Pilot had notified the Commission of its intent to abandon service.”  On June 1, 2015, Procedural Order #6 was issued keeping the scheduled hearing dates of September 16-18, 2015, but suspending the deadlines for testimony until a ruling on the Motion to Dismiss.  I.D. at 8.

On June 5, 2015, a Joint Answer to the Blue Pilot Motion to Dismiss was filed by the Joint Complainants.  On June 11, 2015, an Order Denying Motion to Dismiss was issued.  The order directed the Parties to provide a new procedural schedule for the remainder of the proceeding concluding with the September 16-18, 2015 hearing dates.  I.D. at 8‑9.

On June 22, 2015, the Joint Complainants filed a Joint Motion for Entry of Judgment against Blue Pilot.  On July 20, 2015, Blue Pilot filed an Opposition to the Joint Complainants’ Motion for Entry of Judgment.  On August 4, 2015, an Order Granting in Part and Denying in Part Motion for Entry of Judgment was entered.  The ALJs concluded that there existed genuine issues of material fact warranting a hearing pursuant to 66 Pa.C.S. §703.  Blue Pilot was given ten days to provide responses to outstanding discovery requests.  The Parties were directed to provide the ALJs with a revised procedural schedule.  I.D. at 9.

On August 14, 2015, Procedural Order #7 was issued cancelling the evidentiary hearings scheduled for September 16-18, 2015, and rescheduling hearings to February 3-5, 2016.  On August 28, 2015, a Notice of Hearing Cancellation/Reschedule was issued scheduling the hearings for February 3-5, 2016.  I.D. at 9.

On October 20, 2015, the Joint Complainants served expert and non-consumer direct testimony of the following: Barbara Alexander (OAG/OCA St. 1), Steven Estomin (OAG/OCA St. 2), Ashley Everette (OAG/OCA St. 3), and Gregory Strupp (OAG/OCA St. 4).  I.D. at 9.

On December 8, 2015, Blue Pilot served the Rebuttal Testimony of Raymond Perea (Blue Pilot Energy, LLC St. 1).  By letter dated December 16, 2015, the Joint Complainants served notice that Nicholas F. Basehore would be a witness who would be adopting the testimony of Gregory M. Strupp at the hearing.  I.D. at 9.

On December 17, 2015, the Commission, as noted, began proceedings resulting in the suspension of the EGS license of Blue Pilot.

On January 6, 2016, Geoffrey Castello, Esquire, admitted pro hac vice, withdrew his appearance for Blue Pilot.

On January 20, 2016, the Joint Complainants served Surrebuttal Testimony of Barbara Alexander, (OAG/OCA Statement No. 1-SR).  On February 1, 2016, the Joint Complainants served the Supplemental Surrebuttal Testimony of Barbara Alexander, (OAG/OCA Statement No. 1-SR (Suppl.)).  I.D. at 10.

On February 3, 2016, an evidentiary hearing was held.  At the hearing, Blue Pilot indicated it would not be moving for admission of the Rebuttal Testimony of Mr. Perea.  Therefore, OAG/OCA withdrew its motion to admit the Surrebuttal Testimony of Barbara Alexander, although it had been marked for evidence at the hearing.  See I.D. at 10, citing N.T. 720-721.  Over the objection of Blue Pilot, Ms. Alexander’s Supplemental Surrebuttal Testimony, OAG/OCA St. 1-SR Supplemental, was moved and accepted into evidence.  N.T. 720-728; I.D. at 10.

We note that Blue Pilot cross examined the Joint Complainants’ witnesses but did not present any witnesses.  Blue Pilot sponsored 5 cross-examination exhibits.  I.D. at 10.

On February 4, 2016, a Briefing Order was issued.  A transcript of the hearing was filed on February 10, 2016, consisting of 69 pages.  I.D. at 10.

On March 2, 2016, Main Briefs were filed by Blue Pilot and the Joint Complainants.  On March 23, 2016, Reply Briefs were filed by Blue Pilot and the Joint Complainants.  I&E and OSBA did not submit any briefs.  I.D. at 10.

By Interim Order, the record in this case closed on March 24, 2016.  On May 3, 2016, Blue Pilot filed a letter stating it agreed to waive confidential treatment of certain material contained in the written testimonies and briefs previously submitted by the Joint Complainants.  I.D. at 10.

On May 9, 2016, the Joint Complainants filed revised Main and Reply Briefs, which have certain confidential designations removed. [footnoteRef:14]  On May 13, 2016, the Joint Complainants filed updated Direct Testimonies of Barbara R. Alexander, Steven L. Estomin and Ashley E. Everette (OAG/OCA St. 1, St. 2 and St. 3 with accompanying exhibits).  I.D. at 10. [14: 	Notwithstanding, we continue with the designation of this Opinion and Order as “Proprietary,” and retain the previously identified proprietary information as set forth in the Initial Decision.] 


The Initial Decision was issued July 7, 2016.  Exceptions, Replies, and the RESA Petition were filed thereafter.

[bookmark: _Toc517831031]IV.	Discussion

As a threshold consideration, we advise the Parties that any issue or Exception that we do not specifically address should be deemed to have been duly considered and rejected without further discussion.  It is well settled that the Commission is not required to consider, expressly or at length, each contention or argument raised by the parties.  Consolidated Rail Corporation v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); see also, generally, Univ. of Pa. v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).

[bookmark: _Toc517831032]A.	ALJs’ Recommendation

ALJs Barnes and Cheskis, reached 174 Findings of Fact and drew 31 Conclusions of Law.  Said Findings of Fact and Conclusions of Law are, hereby, adopted, consistent with the discussion contained in this Opinion and Order, unless modified or rejected by necessary implication from the discussion herein.

We will address the substantive elements of the Complaint under the applicable counts: Count I – Failure to Provide Accurate Pricing Information (Finding of Fact Nos. 27-60); Count II – Failure to Conform Prices to the Disclosure (Finding of Fact Nos. 61-67); Count III – Misleading and Deceptive Promises of Savings (Finding of Fact Nos. 68-158); Count IV – Lack of Good Faith in Handling of Complaints (Finding of Fact Nos. 159-170); and Count V – Failure to Comply with the Telemarketer Registration Act  (Finding of Fact Nos. 171-174).

Prior to addressing the applicable counts, the following preliminary legal contentions were considered:

[bookmark: _Toc517831033]B.	Legal Standard

The Joint Complainants, as proponents of a rule or order from the Commission, have the burden of proof in this proceeding.  66 Pa.C.S. § 332(a).  “Burden of proof” means that the proponents of said rule or order have a duty to establish a fact by a preponderance of the evidence, or evidence more convincing, by even the smallest degree, than the evidence presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 54, 70 A.2d 854 (1950).  Section 332(a) of the Code requires that, as a matter of law, the Joint Complainants must show that the named EGS respondent, Blue Pilot, is responsible or accountable for the problem described in the complaint in order to prevail.  See I.D. at 43, citing Patterson v. Bell Tel. Co. of Pa., 72 Pa. P.U.C. 196 (1990). “The offense must be a violation of the Public Utility Code, the Commission’s regulations or an outstanding order of the Commission.”  Id.; 66 Pa.C.S.  § 701.

It is axiomatic that the decision of the Commission must be supported by substantial evidence.  2 Pa.C.S.  § 704.  “Substantial evidence” is such relevant evidence that a reasonable mind might accept as adequate to support a conclusion.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. PUC, 413 A.2d 1037 (Pa. 1980); Erie Resistor Corp. v. Unemployment Comp. Bd. of Review, 166 A.2d 96 (Pa. Super. 1961); and Murphy v. Comm., Dept. of Public Welfare, White Haven Center, 480 A.2d 382 (Pa. Cmwlth. 1984).  I.D. at 43.

We, hereby, adopt the recitation of the applicable principles of the burden of proof as explained by the presiding ALJs.  We further note that, while the burden of proof does not shift in a proceeding and always remains on a complainant, the burden of going forward with the evidence may, in fact, shift.  Burleson v. Pa. PUC, 501 Pa. 433, 461 A.2d 1234 (Pa. 1983); Replogle v. Pa. Electric Company, 54 Pa. P.U.C. 528 (1980);  Waldron v. Philadelphia Electric Company, 54 Pa. P.U.C. 98 (1980) (Waldron).  By its failure to submit any evidence in these proceedings, Blue Pilot has waived its ability to avail itself of the shifting burdens of going forward with the evidence in several areas.  See e.g., I.D. at 115.[footnoteRef:15]  [15: 	On February 3, 2016, an evidentiary hearing was held at which Blue Pilot indicated it would not be moving for admission the Rebuttal Testimony of a Mr. Perea.  I.D. at 10.] 


[bookmark: _Toc517831034]C.	Subject Matter Jurisdiction

Blue Pilot has raised a fundamental challenge to the Commission’s subject matter jurisdiction in this proceeding.  See I.D. at 43-46; Blue Pilot M.B. at 32-35.

We shall adopt the ALJs’ conclusions regarding the extent of our subject matter jurisdiction in this Complaint, as modified by our discussion of Blue Pilot’s specific Exceptions to the I.D.

Blue Pilot takes general objection to the conclusions in the I.D. and argues, inter alia, that the Complaint and the ALJs’ recommendation to sustain the Complaint, in part, exceed the scope of Commission jurisdiction.  Blue Pilot asserts that Commission jurisdiction and authority is exceeded in the following areas: (1) the Commission does not have jurisdiction or authority to interpret a private contract between an EGS and a customer to determine whether the contract has been breached; (2) the Commission does not have authority to insert words into a contract based on extrinsic evidence; (3) the Commission does not have jurisdiction over the “rates” charged to Blue Pilot customers pursuant to their variable rate agreements and a determination that its billed charges did not conform to Blue Pilot’s disclosures necessarily involves conducting a cost of service analysis to determine whether an EGS’s prices are just and reasonable; (4) the Commission does not have authority to require an EGS’s prices to mirror specific wholesale market conditions without containing a profit margin or reflecting other factors; and (5) the Commission does not have authority to award damages in the form of refunds to all customers served by Blue Pilot from December 2013 through March 2014.  See Blue Pilot Exc. at 3-4.

These arguments will be addressed in the specific context of the Complaint, and its counts which have been reviewed by the ALJs.

[bookmark: _Toc517831035]D.	Authority/Role of OAG/OCA as Joint Complainants

Blue Pilot’s essential contention in this regard is its objection that the Joint Complainants lack the requisite authority to seek relief on behalf of individual consumers as though this proceeding “were a class action lawsuit” proceeding under the Rules of Civil Procedure applicable to a court of law.  See I.D. at 46, referencing Blue Pilot M.B. at 40-45.

On consideration of the arguments of Blue Pilot, the ALJs rejected its position.  The ALJs’ pertinent reasoning and conclusion is set forth below:

Act 161 of the Pennsylvania General Assembly, 71 Pa.C.S.  § 309-2, as enacted July 9, 1976, authorizes the Office of Consumer Advocate (OCA) to represent the interests of residential customers in rate proceedings before the Commission.  Similarly, the OSBA, pursuant to 73 Pa.C.S.  §§399.41, et seq. is authorized to represent small business customers’ interests in utility matters before the Commission.  The Bureau of Investigation and Enforcement (I&E) serves as the prosecutory bureau for purposes of representing the public interest in ratemaking and service matters before the Commission.  These “statutory advocates” participate in various types of investigations and complaint proceedings before the Commission.

[bookmark: _Hlk500229336]The Attorney General is not acting on behalf of any one single claimant, but pursuant to its parens patriae powers.  See e.g. Commonwealth v. Foster, 57 Pa. D. & C.2d 203 (C.P. Allegheny 1972) (Characterizes the Commonwealth’s action by the Attorney General under the Consumer Protection Law (CPL) as parens patriae).  The Attorney General does not act as the private attorney for any given customer but instead is authorized to bring a proceeding on behalf of the public “to protect the citizenry,” by among other things, seeking injunctive relief, restitution and civil penalties.  Valley Forge Towers South Condominium v. Ron-Ike Foam Insulators, Inc., 393 Pa. Super. 339, 346, 574 A.2d 641, 644 (1990), aff’d 529 Pa. 512, 605 A. 2d 798 (1990).

We recognize that proceedings brought by the Attorney General generally focus on unfair and deceptive methods, acts and practices. 73 P.S. §§ 201-3, 201-4.  However, this Commission cannot entertain an action under the CPL and the relief available under our jurisdiction is not exactly the same as the relief available in a court of law’s jurisdiction in that the Commission cannot award compensatory or punitive damages to a consumer for the fraudulent activities of a company. Feingold v. Bell of PA., 282 A.2d 1191 (Pa. 1977). Nevertheless, although the relief available at this administrative agency level may not make Pennsylvania’s consumers whole, the Commission’s regulations hold licensees “responsible for any fraudulent deceptive or other unlawful marketing or billing acts performed by the licensee, its employees, agents or representatives” and “a license may be suspended or revoked and fines may be imposed against the licensee for the failure to follow the principles in § 54.43 (relating to standards of conduct and disclosure for licensees).” 52 Pa.C.S.  §§ 54.42(a)(6) and 54.43(f).

Some Commission regulations governing EGS conduct require compliance with the CPL and TRA. 52 Pa.C.S.  §§ 54.42(a)(6); 54.43(f); and 111.12(d)(1).  Thus, it is appropriate to hear a joint complaint filed by OAG/OCA alleging fraudulent and deceptive marketing practices against Respondent because many customers of Blue Pilot complained to OAG/OCA seeking relief and the Commission has the authority to grant, condition, suspend, and revoke licenses as well as assess civil penalties and direct refunds to consumers for violations of regulations and the Public Utility Code.  For all of these aforementioned reasons, we believe Joint Complainants have authority to participate in a proceeding such 
as the instant one seeking to terminate alleged ongoing consumer fraud.


I.D. at 46-48.

Unless distinguished by our granting, in part, of Blue Pilot’s Exceptions, we adopt the reasoning and recommendations of the ALJs on the above-cited issue.

We find the reasoning and holding in the case of Commonwealth v. TAP Pharm. Prods., 885 A.2d 1127, 1143 (Pa. Cmwlth. 2005), to adequately rebut the concerns raised by Blue Pilot in this Complaint.  Commonwealth v. TAP Pharm. Prods. expressly considered a challenge to the legal authority of the Pennsylvania Office of Attorney General to prosecute a lawsuit in its parens patriae capacity on behalf of citizens of Pennsylvania alleging that defendant pharmaceutical companies, through allegedly improper conduct, caused entities of the Commonwealth and some of its citizens to pay inflated prices for certain pharmaceuticals.  The Court, building upon the recognized concept that the OAG can be a “person” for purposes of the CPL,[footnoteRef:16] and that the OAG could be granted representational standing on behalf of the Commonwealth, notwithstanding that interests of individual consumers would also be vindicated by the lawsuit, rejected the challenge of the pharmaceutical defendants.  In pertinent part, the Court reasoned: [16: 	See Valley Forge Towers South Condominium v. Ron-Ike Foam Insulators, Inc., 574 A.2d 641, 644 (Pa. Super. 1990), aff’d 529 Pa. 512, 605 A. 2d 798 (Pa. 1990).
] 


Here, the Commonwealth contends that the Amended Complaint pleads its interest in the economic well-being of its populace as its source for its claim of parens patriae standing.  According to the Commonwealth’s reasoning, the fact that individuals could have pursued their own actions is not determinative of the question.  Even in such cases, the Commonwealth may assert such claims if it has stated facts supporting its own interest in the economic well-being of the Commonwealth and its citizens.

However, as noted above, even if an individual could assert his or her own claim, thus rendering the Commonwealth in one sense a nominal party, if the Commonwealth has 
asserted its own quasi-sovereign interest, then the fact that individuals could pursue their own claims is irrelevant.


885 A.2d at 1143 (emphasis supplied).

We find the ALJ’s conclusions to be entirely consistent with the instruction provided by the Courts: “The key to resolving this question [representational standing of the OAG as parens patriae] is determining whether the Commonwealth has pleaded a quasi-sovereign interest rather than simply representing the interests of individuals who could have pursued their own claims.”  885 A.2d at 1143.  We find that the OAG/OCA have well-pled their interest in the overall, economic well-being of the citizens of the Commonwealth in obtaining the benefits of access to electric generation based on compliance with a code of conduct set forth in the Commission Regulations that have been promulgated pursuant to the Act.

[bookmark: _Toc517831036]E.	Pattern and Practice

Blue Pilot relied upon various federal court and Commission decisions to argue that the Joint Complainants and the Commission are improperly attributing characteristics of a class action civil lawsuit to the instant proceeding.  Thus, Blue Pilot objects that cumulative evidence of individual consumer experiences regarding its business practices cannot be the basis for specific findings for each individual customer and, therefore, support relief.  See Painter v. Aqua PA, Inc., Docket No. C-2011-2239557 (Opinion and Order entered May 22, 2014); and Pettko v. Pennsylvania American Water Company, Docket No. C-2011-2226096 (Initial Decision dated October 5, 2011; final Order, February 18, 2013).  I.D. at 49-50.

The ALJs rejected the argument of Blue Pilot that the OCA is precluded from representing the public interest in this case.  In doing so, the ALJs relied in substantial part on Richard Sanderman v. LP Water and Sewer Company, 87 Pa. PUC 734 (1997) (Sanderman),[footnoteRef:17] distinguished the holdings of the cases relied upon by Blue Pilot.  See I.D. at 50-55. [17: 	In Sanderman, the Commission directed the general refund of rates that were collected without an approved tariff, notwithstanding the rates were for “utility” service provided.] 


At the time of litigating the instant Complaint, the Parties did not have the benefit of the Commonwealth Court’s decision in HIKO v. Pa. PUC, 163 A.3d 1079 (Pa. Cmwlth. 2017), appeal granted 176 A.3d 235 (Pa. 2017) (HIKO).[footnoteRef:18]  We read the holding in this case to implicitly refute most, if not all, of the legal contentions of Blue Pilot in this Complaint regarding the jurisdiction and authority of the Commission to investigate and adjudicate claims alleging a violation of the Commission Regulations and the Code applicable to an EGS, and to impose a civil penalty upon the establishment of a record of violations of the Code and Commission Regulations. [18: 	We note that on December 13, 2017, the Pennsylvania Supreme Court has granted an appeal and will address the following issues:

	(1)	Whether the $1,836,125.00 penalty was so grossly disproportionate to the penalties the Commission has approved for similar or more egregious conduct as to violate the Excessive Fines Clause of the Pennsylvania and U.S. Constitutions.
	(2)	Whether the $1,836,125.00 penalty impermissibly punished HIKO for litigating the complaint for a civil penalty instead of settling it.
	(3)	Whether the Commission abused its discretion in imposing an unprecedented civil penalty, which was not supported by substantial evidence.] 


HIKO v. Pa. PUC is authority for the proposition that the Courts acknowledge the authority of the Commission to make determinations regarding EGS compliance with the Code and Commission Regulations concerning adequate disclosures of their variable rate generation service offerings.  See I.D. at 53-54, citing I&E v. HIKO Energy, LLC, Docket No. C-2014-2431410 (Initial Decision issued August 21, 2015) at 35 (The fact that the violations are being raised in one complaint does not minimize the EGS’s liability).

With regard to Blue Pilot’s contention that cumulative evidence of individual consumer experiences regarding its business practices cannot be the basis for specific findings for each individual customer and, therefore, support relief, we address this in the context of Blue Pilot’s specific Exception to Count III – Misleading and Deceptive Promises of Savings, discussed below.

[bookmark: _Toc517831037]F.	Count I – Failure to Provide Accurate Pricing Information.

1.	Positions of the Parties

a.	Joint Complainants

The Joint Complainants averred that on review and consideration of the pricing provisions in Blue Pilot’s disclosure statement, consumers could not determine the price that they would or could be charged or how the price would be calculated.  This was in violation of the Commissions Regulations at Section 54.5(c), 52 Pa. Code § 54.5(c),  (requiring that variable pricing terms include the conditions of variability and the limits on price variability), Section 54.43(1) (requiring that suppliers “provide accurate information about their electric generation services using plain language and common terms in communications with consumers” and “in a format that enables customers to compare the various electric generation services offered and the prices charged for each type of service”), and Sections 54.43(f) and 111.12(d)(1) (requiring compliance with consumer protection laws), 52 Pa. Code §§ 54.5(c), 54.43(1), 54.43(f) and 111.12(d)(1).  I.D. at 55.

The Joint Complainants averred that Blue Pilot failed to provide accurate pricing information in plain language and using common terms that consumers understand.  The Joint Complainants contended that the Commission’s Regulations require suppliers to “ensure that product or service offerings made by a supplier contain information, verbally or written, in plain language designed to be understood by the customer.” 52 Pa. Code § 111.12(d)(5).  The Joint Complainants argued that Blue Pilot’s practice of failing to provide accurate pricing information in either its disclosure statement or sales agreement also violated 66 Pa.C.S.  §2807(d)(2); Section 2807(d)(2).  See I.D. at 55.

b.	Blue Pilot 

Blue Pilot took the position that its disclosure statement was approved, implicitly, by the Commission in its Licensing Order.  Blue Pilot relied upon that approval in distributing the statement to its customers, believing it was regulatory compliant with 52 Pa. Code § 54.5.  I.D. at 56.

Blue Pilot further cited to an Initial Decision, Dubois Manor Motel c/o Nisha Patel v. Blue Pilot Energy, LLC, et al., Docket No. C-2014-2433817 (Initial Decision issued December 2, 2015) (DuBois Manor), wherein the presiding ALJ in that proceeding dismissed a formal complaint raising the adequacy of information in Blue Pilot’s disclosure statements and found that the disclosure statement provided accurate, plain language to explain the variable rate product.  I.D. at 56.  Blue Pilot acknowledged a contrary conclusion reached by presiding ALJ Cheskis, according to the “plain language” requirements of the Commission’s Regulations in Enrico Partners LP v. Blue Pilot Energy, LLC, Docket No. C-2014-2432979 (Initial Decision February 12, 2015).[footnoteRef:19] [19: 	As discussed, infra, the Commission has entered a final order on Exceptions filed in Enrico.] 


c.	ALJs’ Recommendation

The ALJs concluded that the Joint Complainants met their burden of proof, by a preponderance of the evidence, that the disclosure information provided by Blue Pilot to its variable rate customers during the overbilling period at issue failed to conform to the Code and applicable Commission Regulations.  Disclosure information consistent with and compliance with, the following provisions of the Code and Commission Regulations were at issue: 66 Pa.C.S.A. § 2807(d)(2):

(2)  The commission shall establish regulations to require each electric distribution company, electricity supplier, marketer, aggregator and broker to provide adequate and accurate customer information to enable customers to make informed choices regarding the purchase of all electricity services offered by that provider. Information shall be provided to consumers in 
an understandable format that enables consumers to compare prices and services on a uniform basis;


also 52 Pa. Code §§ 54.5(c):[footnoteRef:20] [20: 	The Commission’s Regulations at 52 Pa. Code § 54.5 were amended on June 14, 2014, inter alia, to add a requirement that if there is a limit on price variability, the disclosure shall reveal it, and if there is not a limit on price variability, the EGS shall state there is not such a limit on how much the price may change from one billing cycle to the next.  See I.D. at 57, citing 52 Pa. Code §54.5(c)(2)(i) and (ii).] 


§ 54.5. Disclosure statement for residential and small business customers. 

(c) The contract’s terms of service shall be disclosed, including the following terms and conditions, if applicable: 
(1) Generation charges shall be disclosed according to the actual prices. 
(2) The variable pricing statement, if applicable, must include: 
     (i) Conditions of variability (state on what basis prices will vary). 

                (ii) Limits on price variability;


§ 54.43(1) and (f):


§ 54.43. Standards of conduct and disclosure for licensees.

To protect consumers of this Commonwealth, licensees shall adhere to the following principles in the provision of electric generation service:

(1) A licensee shall provide accurate information about their electric generation services using plain language and common terms in communications with consumers. When new terms are used, the terms shall be defined again using plain language. Information shall be provided in a format that enables customers to compare the various electric generation services offered and the prices charged for each type of service.

*     *     *

(f) A licensee is responsible for any fraudulent deceptive or other unlawful marketing or billing acts performed by the licensee, its employees, agents or representatives. Licensee shall inform consumers of state consumer protection laws that govern the cancellation or rescission of electric generation supply 
contracts. See section 7 of the Unfair Trade Practices and Consumer Protection Law (73 P. S. § 201-7).


52 Pa. Code §§54.43(1) and (f); and 111.12(d)(1):

§ 111.12. Consumer protection.

(d) A supplier:

(1) May not engage in misleading or deceptive conduct as defined by State or Federal law, or by Commission rule, regulation or order. 

(2) May not make false or misleading representations including misrepresenting rates or savings offered by the supplier. 

(3) Shall provide the customer with written information about the products and services being offered, or with instructions for where the information can be obtained. 

(4) Shall provide accurate and timely information about services and products being offered. Information includes rates being offered, contract terms, early termination fees and right of cancellation and rescission. 

(5) Shall ensure that product or service offerings made by a supplier contain information, verbally or written, in plain language designed to be understood by the customer. This includes providing written information to the customer in a language which the supplier’s representative has had 
substantive discussions with the customer or in which a contract is negotiated.


52 Pa. Code § 111.12(1) – (5).

After a thorough and expansive review of the evidence, the ALJs concluded, in pertinent part, as follows:

Joint Complainants have shown that the Company’s disclosure statement with regard to the pricing provisions does not provide accurate information in that consumers could not determine the price that they would or could be charged by the Company or how the price would be calculated.  As such, the Company is in violation of the Commission’s regulations at Sections 54.5(c) (requiring that variable pricing terms include the conditions of variability and the limits on price variability), 54.43(1) (requiring that suppliers “provide accurate information about their electric generation services using plain language and common terms in communications with consumers” and “in a format that enables customers to compare the various electric generation services offered and the prices charged for each type of service”), 111.12(d)(5) (requiring that suppliers “ensure that product or service offerings made by a supplier contain information, verbally and written, in plain language designed to be understood by the customer”), and Sections 54.43(f) and 
111.12(d)(1) (requiring compliance with consumer protection laws), 52 Pa.Code §§ 54.5(c), 54.43(1), 54.43(f), 111.12(d)(5) and 111.12(d)(1). 


I.D. at 66.

d.	Exceptions of Blue Pilot and Replies of the Joint Complainants

Blue Pilot objects to the recommendations in the Initial Decision.  See Exc. at 6-12.  According to Blue Pilot’s Exceptions, the Initial Decision errs in concluding that Blue Pilot failed to provide accurate pricing information in its disclosure statement.  Blue Pilot takes the position that its disclosure statements were fully compliant with all Commission Regulations under which EGS’ were obligated to provide the conditions of variability.  Blue Pilot initially reiterates its position that the language was given imprimatur by Commission Staff.  Blue Pilot further asserts that its language and disclosures satisfied the Commission Regulation requirements by expressly advising its variable rate patrons that prices will vary on the basis of “several” factors, including “PJM wholesale energy market conditions.”  Exc. at 10-11.

Blue Pilot further criticizes the ALJs’ recommendations in finding fault with the adequacy of the disclosures by, inter alia, failing to provide information in its disclosure statement that would allow a customer to calculate what an appropriate price should be based on available cost data, failing to advise customers of a “ceiling” at which rates could not go higher, and failing to apprise its customers of the risks associated with a variable rate product.  Exc. at 7-9.

Blue Pilot further cites certain Commission decisions and decisions of the United States District Courts, that it argues, are examples wherein the language in its disclosure was reviewed and found adequate to reject complaints of its customers filed against it.  See Exc. at 10-11, citing, inter alia, DuBois Manor Motel c/o Nisha Patel v. Blue Pilot Energy, LLC, et al., Docket No. C-2014-2433817 (Initial Decision issued December 2, 2015; Final Order entered June 9, 2016); Yaglidereliler Corp. v. Blue Pilot Energy, LLC, Docket No. C-2014-2413732 (Initial Decision issued June 24, 2014; Order on Remand entered January 16, 2015) (Yaglidereliler Corp. Order); Durante v. Blue Pilot Energy, LLC, Docket No. F-2015-2487082 (Order entered March 14, 2016)[footnoteRef:21]; Silvis v. Ambit Energy L.P., 2016 WL 1086703 (E.D. Pa. March 21, 2016); Orange v. Starion Energy PA, Inc., 2016 WL 1043618 (E.D. Pa. March 16, 2016).  Exc. at 11. [21: 	Blue Pilot notes that this case did not address Blue Pilot’s disclosure statement and was not cited by it in support of the adequacy of its disclosure statement but was referenced in the Initial Decision.  See Exc. at 11, n. 35.] 


In all, Blue Pilot complains that the adequacy of its disclosure was sufficient based on the requirements of the Regulations at the time the claims arose and that it should not be judged based on the amendments and modifications for disclosure which have been implemented subsequently.

According to the Joint Complainants, the ALJs correctly determined that Blue Pilot’s disclosure statement violated 52 Pa. Code § 54.5(c) as well as other provisions of the Commission’s regulations.  In their Replies to Exceptions, the Joint Complainants argue that the Initial Decision should be affirmed as it is based on the evidence of record, including statements of Blue Pilot customers and proffered expert witness testimony.    R.Exc. at 1-3.

e.	Disposition

On consideration of the Exceptions of Blue Pilot, we shall deny the Exceptions consistent with the discussion in this Opinion and Order.


On consideration of the record in this matter, we conclude that the Initial Decision correctly finds that Blue Pilot’s disclosure statement does not comply with our Regulations.  The record evidence shows that Blue Pilot issued disclosure statements that failed to provide accurate information in that consumers could not determine the price that they would or could be charged or how the price would be calculated.  As such, Blue Pilot’s disclosure violated numerous Commission Regulations, most notably, Section 54.5(c) (requiring that variable pricing terms include the conditions of variability and the limits on price variability); Section 54.43(1) (requiring that suppliers “provide accurate information about their electric generation services using plain language and common terms in communications with consumers” and “in a format that enables customers to compare the various electric generation services offered and the prices charged for each type of service”); and Section 111.12(d)(5) (requiring that suppliers “ensure that product or service offerings made by a supplier contain information, verbally and written, in plain language designed to be understood by the customer”).[footnoteRef:22] [22: 	See 52 Pa. Code §§ 54.5(c); 54.43(1); and 111.12(d)(5).  We note that Chapter 111 of our Regulations, 52 Pa. Code § 111.12, was not effective until July 1, 2013.  However, the Commission adopted Interim Guidelines in 2010 that imposed many of the same requirements as Chapter 111.] 
2


The finding in the Initial Decision regarding Blue Pilot’s disclosure statement was based on credible expert testimony that found “[t]he Disclosure Statement provides virtually no information regarding the establishment of prices following the expiration of the initial fixed-price period” and “the Disclosure Statement is vague and does not contain any substantive information about the variable price feature that allows any reasonable consumer to understand the basis for how the price will be calculated or may change.”  See Joint Complainant R. Exc. at 2, citing OAG/OCA St. 2 at 8-9; OAG/OCA St. I at 28.

The ALJ’s findings also were based on consumer testimony, which showed that residential and small business customers of Blue Pilot, during the period in question, either did not receive a disclosure statement or received a disclosure statement that failed to reveal all the substantial factors upon which pricing would be based such that a reasonable customer could determine his/her/its variable rate.  See Joint Complainant R.Exc. at 2-3.  Blue Pilot did not successfully rebut this expert witness and consumer evidence.

Blue Pilot also argues the Initial Decision ignores the Commission’s decision in DuBois Manor, supra, that Blue Pilot’s disclosure statement provided accurate, plain language to explain the variable rate product.  However, the DuBois Manor case involved a different set of facts and evidentiary record than the current case and, therefore, is clearly distinguishable from the present case.  As noted by the presiding ALJs, there was no expert testimony and no recording of the sales call placed into evidence in the DuBois Manor case.  See I.D. at 64.  And, the Presiding Officer in DuBois Manor found the complainant’s testimony, that he was promised a one-year fixed rate product when he enrolled with Blue Pilot, was not credible.

In the present case, Blue Pilot seems to ignore this Commission’s decision in Enrico Partners L.P. v. Blue Pilot, LLC, Docket No. C-2014-2432979 (Order entered May 14, 2017) (Enrico).  In Enrico, we found that the same variable pricing disclosure language at issue here was unclear and contained inconsistencies in violation of our Regulations.  

In Enrico, we adopted in substantial part the analysis and conclusions of presiding ALJ Cheskis in the formal complaint filed against Blue Pilot which resulted in the Initial Decision and final Commission Order.  The complainant in Enrico was a small business customer, and the primary issue concerned whether a specific phrase in Blue Pilot’s disclosure statement, identical to the language in this Complaint purporting to identify the conditions of rate variability, complied with the Commission’s Regulations.  The presiding ALJ Cheskis in Enrico concluded that the applicable language did not comport with the “plain language” requirements of our Regulations.  The Regulations were interpreted concerning Blue Pilot’s reference to, and reliance on, the statement, “. . . we may increase or decrease your rate based upon several factors, including changes in wholesale energy market prices in the PJM Markets.  Your variable rate will be based upon PJM wholesale market conditions.”  See Enrico at 16-17.  The Commission in Enrico found that these sentences were unclear and ambiguous when read together.  See Enrico I.D. at 10, as adopted by the Commission. [footnoteRef:23] [23:  As one example, the ID noted it was unclear if these two sentences provide separate ways that rates may be changed – one where the “PJM wholesale market conditions” may cause the rate to increase or decrease and one where the “PJM wholesale market conditions” are part of the “changes in wholesale energy market prices in the PJM Markets.” 
] 


Blue Pilot also cites to Silvis v. Ambit Energy L.P., 2016 WL 1086703 (E.D. Pa. March 21, 2016) and Orange v. Starion Energy Pa., Inc., 2016 WL 1043618 as further support that its disclosure language is clear.  However, on review, we do not find that these cases are relevant, as they involve class actions pursuant to other EGS company disclosure statements/information, with different language than what is at issue in this case.3


Based on the foregoing, we shall deny Blue Pilot’s Exception to the Initial Decision regarding Count I (Failure to Provide Accurate Pricing Information) of the Complaint.

[bookmark: _Toc517831038]G.	Count II – Failure to Conform Prices to the Disclosure Statement

1.	Positions of the Parties

a.	Joint Complainants

The Joint Complainants contended that Blue Pilot “charged its variable rate customers prices at least as high as $0.50 per kWh for electricity” in early 2014.  See I.D. at 69.  The Joint Complainants averred that the prices charged by Blue Pilot “do not conform to the variable rate pricing provision” of the Company’s disclosure statement.  Id.  The Joint Complainants took the position that Blue Pilot violated the Commission’s Regulations because “prices billed must reflect the marketed prices and the agreed upon prices in the disclosure statement” as well as “agreed upon prices in the disclosure statement must reflect the marketed prices and the billed prices.” I.D. at 69, referencing 52 Pa. Code §§ 54.4(a), 54.5(a).

	b.	Blue Pilot

Blue Pilot argued that the Commission may not regulate EGS prices or interpret contracts between EGSs and their customers.  Blue Pilot advised that it is not a “public utility” under the Code and, therefore, the Commission has no authority to regulate its rates or to determine whether a billing occurred that was not in accordance with a disclosure statement or marketed prices.  See I.D. at 69, citing Coalition for Affordable Utility Services and Energy Efficiency in Pennsylvania, et al v. Pa. PUC, 120 A.3d 1087; (Pa. Cmwlth. 2015)(CAUSE-PA).

Blue Pilot conceded that the Commonwealth Court in CAUSE-PA stated the Commission could “bend” competition such that it need not be unbridled competition under the Act, especially where low-income consumers are concerned.  However, Blue Pilot argued that the decision should be narrowly interpreted to carve out just one exception to the overall, general rule that the Commission cannot determine the reasonableness of a rate, or direct the issuance a refund, as it is tied to the rate.  Additionally, Blue Pilot argued the Joint Complainants have failed to show its variable prices in early 2014 departed from a Commission-approved disclosure statement.  Based on the foregoing, Blue Pilot argued that there was no violation of Section 54.4, 52 Pa. Code § 54.4.  I.D. at 69.

2.	ALJs’ Recommendations

The ALJs, in reliance on the evidentiary record established in this proceeding, rejected the legal position of Blue Pilot.  The ALJs concluded that:

[T]he Choice Act may have had an “overarching goal” of competition through deregulation of the energy supply industry, which was generally thought would lead to reduced electricity costs for consumers.  However, the Court also held that this “scheme does not demand absolute and unbridled competition.” Id.

We find credible Ms. Alexander’s testimony as follows: 

My first observation is that the information provided to customers in Blue Pilot’s Disclosure Statement does not provide any basis for a customer to understand how the variable price will be calculated. Second, based on the information Blue Pilot has provided to date in responses to discovery, Blue Pilot’s methodology to establish its retail prices has no correlation to the vague language of its Disclosure Statement.

OAG/OCA St. 1 at 30.  Further, Ms. Alexander concluded that Blue Pilot “charged prices to Pennsylvania customers that do not conform to any reasonable interpretation of its Disclosure Statement.” Id. at 31-32.  As Ms. Alexander explained: 

Blue Pilot’s actual practices in establishing prices cannot be rationally documented or explained and the Company cannot provide any calculations that were used to determine its retail prices or how its prices actually reflected any specific wholesale market prices, factors, or other identifiable costs.  Rather, Blue Pilot used an amalgam of factors, including a desired rate of return, projected electricity costs, day-ahead market costs, projected weather, fluctuations in generators’ pricing into the PJM grid, and the spot prices of natural gas.  Blue Pilot admits that, “Calculations for determining rates do not exist.” Furthermore, as set forth in the testimony of Dr. Steven Estomin on behalf of the Joint Complainants, Blue Pilot’s prices cannot be explained by any reference to actual PJM market costs, but appears to reflect factors that were manipulated in an undisclosed manner, some of which were not identified in its Disclosure Statement.  Furthermore, when asked to 
recreate the calculation or formulation of prices it actually charged customers, Blue Pilot could not do so. 


OAG/OCA St. 1 at 31.
I.D. at 71.

The presiding ALJs, relying on language of the Commonwealth Court in CAUSE, that observed, this “scheme [Act] does not demand absolute and unbridled competition,” found that the Commission did not exceed the scope of its authority in this Complaint and that the evidence established intentional billing contrary to Blue Pilot’s disclosure.  I.D. at 71.  See also, I.D. at 62, citing the Commission’s holding in Kiback v. IDT Energy, Inc., Docket No. C-2014-2409676 (Order entered August 20, 2015) (Kiback):

Our customer choice standards are high, specific, and unequivocal. They are intended to ensure fairness and integrity in the competitive market by requiring all marketer behavior – oral, written, or electronic – to be straightforward and clear. 
Only in this way may consumers make informed choices and the market flourish.


Kiback, at 24.

3.	Exceptions of Blue Pilot and Replies of the Joint Complainants

According to Blue Pilot in its Exceptions, the Initial Decision errs in concluding Blue Pilot charged prices that did not conform to its disclosure statement.  Exc. at 11‑15.  In Exceptions, Blue Pilot relies upon the decisions of Commonwealth et al. v. Blue Pilot Energy, LLC, Docket No. C-2014-2427655 (Order entered December 11, 2014) (Blue Pilot Interlocutory Order) and the FES Declaratory Order, to argue that the Commission has expressly confirmed that it does not have traditional ratemaking authority over competitive suppliers and does not regulate competitive supply rates.  Based on the holdings of these decisions, Blue Pilot reasons that the only methods by which the Commission can determine that it charged prices that did not conform to the disclosure statement are to: (1) interpret the terms of the contract; (2) perform a cost-of-service analysis to evaluate the reasonableness of its prices; and (3) determine a reasonable rate of return - none of which the Commission may do.  Blue Pilot complains, “[i]t is simply not possible to determine whether an EGS breached a contract in a situation where a variable-priced disclosure statement does not contain a specific index, formula, pricing methodology or ceiling.”  Exc. at 13.

Blue Pilot continues, that probably the most compelling example of a factor that goes beyond the scope of Commission review or limitation in the context of a deregulated energy market, is the profit margin earned by competitive EGSs.  Exc. at 14.  Blue Pilot points out that the Commission has no requirements for an EGS’s profit margin — nothing requires that it be defined, flat, limited or disclosed.  Id.

	In its Replies, OAG/OCA emphasize the record support of the ALJs’ recommendations based on the testimony of its expert witnesses.  Additionally, the Joint Complainants distinguish the issue involved in this Complaint from that which was decided in the FES Declaratory Order.  The Joint Complainants argue that there is no issue concerning the interpretation of a contract that is involved, as was the case in FES Declaratory Order, but rather compliance with established Commission Regulations. R. Exc. at 4-6.

4.	Disposition

On consideration of the Exceptions of Blue Pilot, we shall deny the Exceptions consistent with the discussion in this Opinion and Order.

  Upon review, the substantial, credible record evidence shows that Blue Pilot’s prices charged to customers did not conform to the company’s disclosure statement in violation of the Commission's Regulations.  We primarily rely on our review and adoption of the pertinent Findings of Fact in this area, which are Nos. 36, 37, 49 and 55:

36. 	Blue Pilot’s customers were not charged prices that were either clearly or consistently determined by PJM market conditions.  OAG/OCA St. 2 at 6-7. 

37. 	Blue Pilot’s customers were billed at variable rates that were largely unrelated to PJM wholesale market conditions and largely unrelated to its costs.  OAG/OCA St. 2 at 7. 

*          *          *

49. 	While Blue Pilot’s prices increased with the average PJM day-ahead prices between month one and month two, they did not decrease with the decline in average PJM day-ahead prices between months two and three. OAG/OCA St. 2 at 16; Exhibit SLE-3. 

*          *          *

55. 	The prices Blue Pilot charged could not be recalculated by the Company, and did not conform to any reasonable interpretation of the language regarding pricing in the disclosure statement.  OAG/OCA St. 1 at 32.


We note that Findings of Fact Nos. 36, 37, 49, and 55, cited above, establish that: (1) Blue Pilot’s customers were not charged prices that were either clearly or consistently determined by PJM market conditions and were billed at variable rates that were largely unrelated to PJM wholesale market conditions and largely unrelated to its costs;[footnoteRef:24] (2) while Blue Pilot’s prices increased with the average PJM day-ahead prices between month one and month two of the relevant time period, they did not decrease with the decline in average PJM day-ahead prices between months two and three;[footnoteRef:25] and (3) the prices Blue Pilot charged could not be recalculated by the company, and did not conform to any reasonable interpretation of the language regarding pricing in the disclosure statement.[footnoteRef:26] [24: 	See OAG/OCA St. 2 at 6-7.]  [25: 	See OAG/OCA St. 2 at 16; Exh. SLE-3.]  [26: 	See OAG/OCA St. 1 at 32.] 


In Finding of Fact No. 49, the ALJs concluded that – notwithstanding representations to customers that the variable prices charged pursuant to Blue Pilot’s disclosure would bear some rational and reasonable relationship to the PJM wholesale market, the prices charged were counter to the PJM wholesale recorded prices (emphasis ours):

49.	While Blue Pilot’s prices increased with the average PJM day-ahead prices between month one and month two, they did not decrease with the decline in average PJM 
day‑ahead prices between months two and three.  OAG/OCA St. 2 at 16; Exhibit SLE-3.


Blue Pilot added an “acceptable gross margin percentage” to its cost basis in determining its variable prices.  Blue Pilot, however, did not reveal this pricing factor as part of the financial risk to which its customers were agreeing in its Sales Agreement or disclosure statement.  See OAG/OCA St. 2 at 17; I.D. at 19; Finding of Fact No. 50.  We note that Blue Pilot has not asserted that this gross margin percentage factor – a reasonable assumption in both a regulated and unregulated market -  accounts for the absence of a rational relationship between PJM wholesale prices and the generation rates it charged.

In denying the Exceptions of Blue Pilot, we acknowledge the concerns that the Polar Vortex of 2014 was an industry-wide, generic factor in the spikes in energy prices experienced by consumers during certain portions of the applicable period in this Complaint.  See, e.g. Exc. at 16-17.  Although the Polar Vortex may have been an aggravating event, the bottom line is that Blue Pilot failed to show any discernable relationship to the PJM prices referenced in the disclosure statement and the prices charged.  Rather, Blue Pilot was opportunistic at best and extortionate at worst when it imposed these charges during the winter heating period when its customers were most vulnerable.  See Testimony of Dr. Estomin addressed in substantial part, I.D. at 71-73:

The overriding implication is that the prices charged by Blue Pilot could not possibly be tied to the PJM wholesale markets.  Rates tied to the PJM wholesale power markets would not be nearly as uniform as suggested by the data shown in Table 1 through Table 3.  This conclusion is additionally supported by the data shown as graphs in Exhibit SLE-2 (confidential), which depict the number of customers served under all of the Blue Pilot variable prices disaggregated by EDC area.  What is shown in Exhibit SLE-2 (confidential) is 
that the lack of variability in the Blue Pilot prices is, in fact, understated in Table 1 through Table 3.


I.D. at 73, citing OAG/OCA St. 2 at 14-15. (Emphasis in original prepared testimony).

The testimony of Dr. Estomin, was further corroborated by the expert testimony of Ms. Everette.  I.D. at 74-75.

Blue Pilot’s criticism of the testimony of the Joint Complainants’ experts is to lodge a general criticism that the presiding ALJs are holding it to a “just and reasonable” standard for the electric generation charges imposed on its customers that is akin to a “just and reasonable” ratemaking standard for rates charged by a “public utility” under the Code.  See 66 Pa.C.S. § 1301, “[e]very rate made, demanded, or received by any public utility, . . . shall be just and reasonable . . . .”  Again, we do not agree.
 
In the absence of any counter testimony adduced by Blue Pilot, the clear inference of the expert witness testimony of the Joint Complainants is that the electric generation charges imposed by Blue Pilot were not a product of any discerned relationship between the generation market.  I.D. at 75; See Testimony of Everette, at 14-20.[footnoteRef:27]  The record does not contain any evidentiary rebuttal other than the arguments of counsel.  See, e.g., Finding of Fact Nos. 37; 96-99.  To have this conduct occur in the context of a developing electric energy market seeking to encourage consumer choice, runs counter to the goals and objectives of the Act.  See, e.g., Review of Rules, Policies and Consumer Education Measures Regarding Variable Rate Retail Electric Products, Docket No. M‑2014-2406134 (Order entered March 4, 2014) (Variable Price Order). [27: 	We reach this conclusion noting that Blue Pilot appears to argue, on various grounds, most notably, substantial evidence and due process, that the record cannot support a generalized conclusion for all of its customers as there may be certain customers (not sponsored as witnesses by Blue Pilot, however) that may not have had a poor experience during its service.  See, e.g. Blue Pilot M.B. at 91-92.] 


Blue Pilot also argues that Count II should be dismissed because the Commission does not regulate competitive supply rates and private contracts between consumers and EGSs.  However, as we found in the Blue Pilot Interlocutory Order entered at this docket, the Commission's attempt to discern whether Blue Pilot billed customers in accordance with its disclosure statement as required by our Regulations is an issue that is squarely within our jurisdiction.  We note that the Commonwealth Court of Pennsylvania in HIKO v. Pa. Pub. Util. Comm’n, supra, has confirmed the Commission’s authority to regulate certain aspects of the services provided by EGSs, including whether an EGS billed price matches the disclosure statement.[footnoteRef:28] [28: 	As noted, in HIKO v. Pa. PUC, 163 A.3d 1079 (Pa. Cmwlth. 2017), appeal granted, 176 A.3d 235 (Pa. 2017), the Pennsylvania Supreme Court granted an appeal of the Commonwealth Court’s decision.  The sole issue on appeal is the amount of the civil penalty.] 


The essential argument of Blue Pilot is that the Commission does not have the authority to set prices in a competitive environment.  This is true.  See Finding of Fact No. 55.  What is at issue is not a concern over the variability of rates in a competitive market, but the adequacy of the representations of fact presented by Blue Pilot to its customers.  We find that the Joint Complainants have proved that the disclosures did not apprise customers of any objective facts or objective bases in order for them to make informed purchasing decisions.  See Kiback.  Rather, the statements of Blue Pilot suggesting that there would be a nexus between the PJM wholesale market conditions and “other” factors, to determine the contours of variability, was so ambiguous as to be illusory.

We must also reject Blue Pilot’s contention that the ALJs’ consideration of statements, including the welcome letter, sales script, verification script, and marketing materials, were not germane to this count.  See Exc. at 15, n. 45.  Blue Pilot would rely on, inter alia, Debbie Gruelle c/o Toll Diversified Properties, Inc. v. PPL Electric Utilities Corporation and Blue Pilot Energy, LLC, Docket No. C-2015-2463573 (Initial Decision issued November 18, 2015; Final Order December 22, 2015) (Gruelle), as support.  Cases to the contrary are distinguishable on their facts.  The solicitation materials, as a whole, must be considered as material and relevant to the EGS’ marketing efforts under the Commission’s Regulations.  52 Pa. Code §111.12(d)(2).  See, e.g. Kiback.

Based on the foregoing, the Exceptions of Blue Pilot to the Initial Decision regarding Count II (Failure to Conform Prices to the Disclosure Statement) are denied.

[bookmark: _Toc517831039][bookmark: _Hlk500314743]H.	Count III – Misleading and Deceptive Promises of Savings

1.	Positions of the Parties

a.	Joint Complainants

The Joint Complainants argued that Blue Pilot’s salespeople made misleading and deceptive promises of savings to consumers in order to induce the consumers to switch to Blue Pilot, specifically: (1) that Blue Pilot’s rates would always save customers money over the PTC; (2) Blue Pilot’s rates would be competitive with the PTC; and (3) that Blue Pilot’s rates would always be lower than or equal to the PTC.  I.D. at 78.

The Joint Complainants averred that Blue Pilot did not deliver on the promises represented to customers as an inducement to switch.  I.D. at 78.  Customers received bills for generation supply that were at least two or three times more than the PTC of their respective, EDC, and, in some cases, over six times more than the PTC.  Id.

Based on the foregoing, the Joint Complainants averred that Blue Pilot violated the following Sections of the Commission’s Regulations: (1) § 54.43(f) (relating to EGS responsibility for fraudulent, deceptive or other unlawful marketing acts by employees, agents and representatives); (2) § 111.4 (relating to supplier responsibility to develop standards and qualifications for individuals it hires as agents); (3) § 111.5 (relating to supplier responsibility to adequately train and monitor its agents); and (4) § 111.12(d)(1) (relating to compliance with the Consumer Protection Law), 52 Pa. Code §§ 54.43(f), 111.4, 111.5, and 111.12(d)(1); and Sections 54.4(a) and 54.5(a), 52 Pa. Code §§ 54.4(a) and 54.5(a), based on allegations that the Company failed to bill customers in accordance with its marketed prices.  I.D. at 78.[footnoteRef:29] [29:  	It was noted that the Commission’s Chapter 111 Regulations apply to residential customers, whereas Sections 54.4 and 54.5, 52 Pa. Code §§ 54.4 and 54.5, apply to both residential and small commercial customers.  I.D. at 78, n. 24.] 


b.	Blue Pilot 

Blue Pilot responded that the consumer testimony does not prove Blue Pilot’s promised savings were not realized because the evidence shows many consumers testified that savings were not guaranteed by its sales representatives.  I.D. at 79.  Blue Pilot also critiqued the consumer testimony regarding what sales agents told its customers as uncorroborated hearsay testimony that should not be given any weight.  Id.

Blue Pilot argued that the customers who testified were not credible in that, as a general matter, their recollections of the details of the “sales pitch” from Blue Pilot marketing agents were faulty, that consumers generally lacked sophistication regarding the variable rate market in which they were participating, and that testimonies were possibly biased based upon “leading” questions posed by the Joint Complainants, creating an expectation of recovering money from the proceedings.  See M.B. at 94-98; R.B. at 47; I.D. at 79.  The Company argued that the testimony of the Joint Complainants was refuted by the language in its disclosure statement.  Also, Blue Pilot contended that Sections 111.4 and 111.5 of the Commission’s Regulations were not violated and there was insufficient evidence to show Blue Pilot failed to adequately train and monitor its agents.  I.D. at 79.

Specifically, Blue Pilot contended that, at least, Section 111.5 (relating to agent training requirements), is vague.  Based on the concerns of vagueness, Blue Pilot argued that the imposition of civil penalties, infra, for violating a vague regulation would violate its due process rights, since it could not reasonably have been placed on notice as to the specific conduct that was required.  I.D. at 79, citing Blue Pilot R.B. at 31, n. 46, referring to Baggett et al. v. Bullitt et al., 377 U.S. 360 (1964).

Also, regarding due process considerations, Blue Pilot appears to take the position that it was not placed on notice from the allegations in the Complaint, that it would be charged with violations of the Commission Regulations that require it to bill customers according to marketed prices and to reflect marketed and billed prices in its disclosure statements.  See R.B. at 41.

Also, as summarized in Blue Pilot’s Reply Brief, the Company continues a general challenge to the sufficiency of the evidence of the Joint Complainants.  Blue Pilot took the position that a glaring omission in the record is evidence of individual customer billing data.  R.B. at 10.  According to Blue Pilot, “[w]ithout such data, and without knowing the contract terms for each customer, it is impossible to determine that any specific promises made to individual consumers were not honored.  Therefore, ordering across-the-board refunds would not only exceed the Commission’s statutory authority but would also be contrary to the record in some instances and wholly unsupported with respect to the vast majority of customers.”  R.B. at 10.

2.	ALJs’ Recommendation

The ALJs recommended sustaining the Joint Complainants’ Count III.  As a threshold determination, the ALJs rejected Blue Pilot’s objections to the consumer testimony based on an alleged violation of the rules of evidence prohibiting hearsay testimony.  The testimony was admitted into evidence and given evidentiary consideration in reliance on the exception to the rules prohibiting hearsay testimony, as a party admission.  See I.D. at 79, referencing Pa. Rule of Evidence 803(25).  Further, the presiding ALJs relied upon the Commission’s reasoning in Herp,[footnoteRef:30] that “[c]ustomers must be able to rely on all representations made in the sales process.  While written disclosure statements are one source of information upon which customers may rely, they are equally entitled to rely on the oral marketing of an EGS’ agents.”  I.D. at 80, citing Herp. [30: 	Justin L. Herp v. Respond Power, LLC, Docket C-2014-2413756 (Order entered January 28, 2016) (Herp).] 


Also, standing contrary to the position of Blue Pilot was the Commission’s language in Kiback concerning the oral representations of EGS marketing agents/representatives:

The conversation between the customer and the sales agent is critical in the development of a proper market for the competitive provision of electric generation service. Yet, in this case, unrebutted record evidence demonstrates that the total cost to purchase, receive or use electric generation service was not truthfully disclosed in a clear and conspicuous manner or that all material restrictions, limitations or conditions were disclosed. The fact that Mr. Kiback subsequently received a disclosure statement and had a right to rescind the contract does 
not negate the underlying violation of the Commission’s telemarketing regulation by the sales agent [during the sales pitch].


I.D. at 88, quoting Kiback at 25-26.

The presiding ALJs extensively address the consumer testimony and the data analyzed and presented by the Joint Complainants’ expert witnesses in this matter.  See I.D. at 80-93.  A summary of the consumer testimony was cited in the I.D. at 89-90:

• “[Blue Pilot’s sales agent] told me that I would save a[t] least 2 cents a [k]W[h] and that would amount to a substantial saving[s] for me . . . ” Mr. Bishop was charged 44.9 cents/kWh. See Consumer Testimony of Robert W. Bishop at 100 and Exh. RWB-1.

• “I was told by Blue Pilot that I would . . .  save alot (sic) going with them.  I ended up paying 46.9 cents per kWh.”  See Consumer Testimony of Betty Ellis at 96. 

• “The [Blue Pilot] sales person said the new rate after 60 days would be [a] competitive rate.  That never happened!”  See Consumer Testimony of Dennis Frey at 391.

• “[T]he price would save me money . . . ” See Consumer Testimony of Tammy M. Giles at 512.

• Mr. Bekele testified that Blue Pilot “promised a very low rate” and that he understood that Blue Pilot[‘]s [rate] would never exceed the rate of PPL.”  See Consumer Testimony of Tamrat Bekele at 85.

• Mr. VanHorn understood that Blue Pilot’s rate would be fixed at a price lower than West Penn Power and Blue Pilot would charge that rate indefinitely.  See Consumer Testimony of Jeffrey VanHorn at 387.

• Mr. Estvanik believed that Blue Pilot would charge a rate “lower than West Penn [Power] . . .  Forever as long as I was signed up with them.” See Consumer Testimony of Dennis M. Estvanik at 508. 

• Mr. Wranitz understood that his rates would change “but never by much” and his rate would “always be less than PPL.”  See Consumer Testimony of William Wranitz at 291. 

• Ms. Kennedy testified that a Blue Pilot sales agent locked her into 7.5 cents per kWh and “[the agent] would call to re-evaluate” the price “to keep me happy” and “so that she always could save me money.”  See Consumer Testimony of Sherri Kennedy at 2 and N.T. 547.

• Mr. Cassel testified that he signed up with Blue Pilot in June 2012 at a fixed rate of 6.75 cents per kWh “and then the price would fluctuate according to market rates.”  See Consumer Testimony of John J. Cassel at 574.

• The Quinns understood that the rates would remain competitive with other suppliers.  See Consumer Testimony of Tom & Amy Quinn at 299 and N.T. 304-6.

• Mr. Smith testified that he received a notice from Superior that it had sold its interest to Blue Pilot but his terms of service would remain the same and rates would be kept “reasonable to market conditions.” See Consumer Testimony of William C. Sith at 568. and N.T. 338.

• Mr. Brontzman was told he “would save [approximately] 2 cents per kWh from [his] current supplier” See Consumer Testimony of David Brontzman at 165-66.

• Mr. Duke testified that he was “quoted [a] rate for a period of 90 days and then that rate could vary slightly each month.” See Consumer Testimony of David A. Duke at 504. 

• Mr. Zablonsky testified that he was “led to believe a slight change may happen if I go with a variable rate.” See Consumer Testimony of Daniel Zablonsky at 271 and N.T. 477. (Emphasis in original). 

• Ms. Nentwig testified that she believed her rate with Blue Pilot was fixed for 12 months and then variable “but competitive.” See Consumer Testimony of Rachel and Charles Nentwig at 466. 

• Ms. Wesley was told by the Blue Pilot sales agent that the “rates would never be higher than [M]et-[E]d.” See Consumer Testimony of Tracy Wesley at 213.


I.D. at 89-90.

Specifically, the ALJs relied on and found persuasive, the analysis and conclusions drawn from the testimony of the Joint Complainants’ expert witness, Ashley E. Everette.  The pertinent conclusions of the witness were explained as follows:

Blue Pilot represented in its marketing materials and the Company’s salespeople stated in their sales pitches that customers will experience savings by switching to Blue Pilot. In her Direct Testimony, Joint Complainants’ expert witness Ashley E. Everette evaluated these claims by reviewing billing data provided by the Company for December 2013 through March 2014 and applicable EDC PTCs.  See gen’ly OAG/OCA St 3.

Ms. Everette provides a detailed analysis of Blue Pilot’s charges to customers by month, customer class and price.  See gen’ly OAG/OCA St. 3.  Ms. Everette’s testimony demonstrates that overall, Blue Pilot’s customers paid significantly more than the Price to Compare in December 2013, January 2014, February 2014, and March 2014. See OAG/OCA St. 3 at 4-7.  Specifically, Ms. Everette determined that, overall, residential customers paid BEGIN
 PROPRIETARY                 END PROPRIETARY more than their applicable PTC in December 2013, BEGIN
 PROPRIETARY		  END PROPRIETARY more than their applicable PTC in January 2014, BEGIN
 PROPRIETARY                   END PROPRIETARY more than their applicable PTC in February 2014, and BEGIN
[bookmark: _Hlk519684382][bookmark: _Hlk519684431]PROPRIETARY                   END PROPRIETARY more than their applicable PTC in March 2014 as a result of switching to Blue Pilot.  OAG/OCA St. 3 at 4-7.  Moreover, Ms. Everette determined that, overall, small business customers paid BEGIN PROPRIETARY              END PROPRIETARY more than their applicable PTC in December 2013, BEGIN PROPRIETARY                END                        
PROPRIETARY more than their applicable PTC in January 2014, BEGIN PROPRIETARY                END                          
PROPRIETARY more than their applicable PTC in February 2014, and BEGIN PROPRIETARY                END                   
PROPRIETARY more than their applicable PTC in March 2014 as a result of switching to Blue Pilot. OAG/OCA St. 3 at 8-11. 

Ms. Everette further noted that, overall, Blue Pilot charged its customers more than the Price to Compare in November 2013, and Blue Pilot continued to charge prices of at least 24.9 cents per kWh through at least August 2014. Id. at 8, 22.  Thus, overall, Blue Pilot’s customers, who Blue Pilot told would see “savings” and “lower bills,” paid more than the Price to Compare even before and after the period of extreme cold that began in early 2014. Ms. Everette’s testimony is consistent with the testimony of Tom Darlington, a pro se complainant in a separate case, who testified he was charged a variable rate of up to 25 cents per kWh during the months of June – August, 2014, over and above what he had been promised. Tom Darlington v. Blue Pilot, F-2015-2500535, (Opinion and Order entered June 30, 2016), (Darlington).


I.D. at 90-91.

Based on the foregoing, the ALJs concluded that the Joint Complainants met their burden of proving that Blue Pilot marketed its electric generation plans with deceptive promises of savings to customers, which were not regularly delivered and that these promises and representations were misleading and deceptive in violation of the Commission’s Regulations at 52 Pa. Code §§ 54.43(f) and 111.12(d)(1), as there was no basis in fact to support such promises of savings.  I.D. at 91.

In addition to adopting the position advocated by the Joint Complainants that Blue Pilot marketed its services in a deceptive and misleading manner, the ALJs additionally found support for a recommendation of a billing adjustment based on such representations.  The ALJs recommended that a billing adjustment, to be applied across-the-board, be provided to residential customers and small business customers for the overbilling period at issue.  The ALJs recommended, in pertinent part:

The refund requested of $2.4 million represents the amount charged by Blue Pilot over and above what the EDC would have charged for the same usage during the same 4 months – Dec. 2013 –March 2014 regarding approximately 2,516 customers.  The amount was determined by Witness Everette when she analyzed Blue Pilot’s responses to discovery requests, and compared its variable rates and the usage of its customers to the PTC rates that the EDCs provided her with regarding small business and residential customers.  Blue Pilot waived cross examination of Ms. Everette’s direct testimony and it was unrefuted.  Blue Pilot put on no witnesses. 

*          *          *

We find that based upon Blue Pilot’s offers of promised savings and deceptive omissions regarding material factors upon which variable rates would be charged, the variable rate customers in existence during December, 2013 – March, 2014 who were charged above their EDCs’ PTCs during those months were billed not in accordance with 52 Pa.Code § 54.4(a).  Thus, the 2,516 customers are entitled to refund relief, because in part we have found at least one violation of Section 54.4(a) concerning each customer’s account.

*          *          *

[bookmark: _Hlk511301947]We believe finding 7,196 violations of Section 54.4(a) not only supports a civil penalty of $2,554,000, but also supports the finding of a $2.4 million refund remedy as these instances of overbilling pertain to all customers on the variable rate plan during the time period in question (an average number of 2,516). 

The evidence in the instant case supports wider findings of overbillings pertaining to approximately 2,516 customers as opposed to just those overbillings pertaining to the 83 con-sumers testifying, due in large part to the expert witnesses’ testimonies.  See generally, OAG/OCA St. 1. OAG/OCA St. 2. OAG/OCA St. 3 at 2-22.  The Commission has never directed an EGS to refund or rebill for having violated any Section other than Section 54.4(a), except for Sections 57.171-177, pertaining to unauthorized switches.  There are no slamming allegations in the instant complaint, so Chapter 57 does not apply to this case.  We recognize that in Kiback, the Commission declared it was not limiting its authority to issue refunds in only two carve-out situations involving violations of Chapters 54 or 57.  Although the Commission has identified these two instances where it believes it has the authority to order an EGS to provide a refund, the Commission has specifically rejected the notion that its authority to issue refunds or credits is limited to those two situations.  Mickie Schreiber v. Respond Power, LLC, Docket Number C-2014-2446282 (Order entered February 11, 2016) at n.8 (noting that the Commission has the authority to order an EGS to issue a refund under “appropriate circumstances.”).  The Commission has consistently directed issuance of refunds when it found violations of Section 54.4(a) in Herp, Kiback, Durante, and I&E v. HIKO, all fully litigated cases.  (In I&E v. HIKO, the refund relief was actually awarded in the companion case of OAG/OCA v. HIKO, issued on the same date.)

Because there are 7,861 occurrences of overbilling in violation of 52 Pa.Code §54.4(a), similarly we find a refund is due for every overbilling to protect the public.  Specifically, those customers in existence from December 2013 – March, 2014 shall receive a refund from a [Refund Pool] in the amount of the difference between the price charged by Blue Pilot and what they would have been charged had they been with their EDC during the same time period.  Consistent with refund pools established in other similar cases, Blue Pilot shall additionally pay $100,000 towards the costs of administering the [Refund Pool].  Any fees over and above $100,000 shall be taken from the [Refund Pool].

As such, Blue Pilot shall be directed to provide refunds to its customers for overcharges in December, 2013 through March 2014, through a third-party Administrator as retained by Joint Complainants.  The aggregate amount due to Blue Pilot’s customers for this period is approximately $2,459,517. However, as OAG/OCA request a lesser amount of $2,408,449 in their briefs, we are willing to direct the latter amount.  Blue Pilot is directed to provide a full accounting of refunds and bill credits provided to its Pennsylvania customers, including a detailed explanation of to which billing a refund or bill credit applies, so that an appropriate mitigation credit may be determined in this proceeding.  Further, Blue Pilot should be directed to provide a full and complete accounting of the 
amounts billed over the applicable PTCs and refunds due for its customers as part of a compliance filing.


I.D. at 146-150; notes omitted.[footnoteRef:31] [31: 	The Initial Decision, at 150, n. 32, sets out a proprietary, disaggregated computation of the recommended refund of $2,459,517 by overbilling month and by residential and commercial/small business customer class per month: BEGIN PROPRIETARY 
                              
                                                                                                    END PROPRIETARY] 


	3.	Exceptions of Blue Pilot and Replies of the Joint Complainants

Blue Pilot filed Exceptions to the Initial Decision concerning the findings and recommendations of the ALJs in this area.  Exc. at 15-23.  Blue Pilot Exceptions “F” and “I” also lodge objections to the use of the findings and conclusions to further support a recommendation for refund and/or billing credit to Blue Pilot customers.  See Exception F at 27-30 – “The ID Errs by Treating this Proceeding as a Class Action Lawsuit,” and Exception I, at 38-39 – “The ID Errs in Concluding that the Commission May Direct BPE to Issue Refunds to All Customers.”

Initially, Blue Pilot objects that the ALJs have improperly relied on extrinsic evidence, i.e. statements outside of the “four corners” of the applicable disclosure statement information and documents, to arrive at their conclusions of a violation of the Code and Commission Regulations.  Exc. at 16.  This is, argues Blue Pilot, a deviation from the principles applicable to reviewing a contract dispute.  Id.

Blue Pilot goes on to object to the ALJs’ conclusions as infirm, as they are alleged to be based on “snippets” from the testimony of a small sampling size of its consumers.  Blue Pilot argues that the ALJs’ conclusions do not address the situations in which it has shown the consumer testimony sponsored by the Joint Complainants to be unreliable or inconsistent.  Exc. at 17.

In general, Blue Pilot argues that, given the lack of reliance on promotional or marketing materials by the consumer witnesses to enroll with Blue Pilot, Finding of Fact Nos. 143, 144, 145 and 146 provide no basis for sustaining Count III.  The marketing materials, according to Blue Pilot, contained language emphasizing the possibility for savings without making any promises.  Exc. at 18.

Blue Pilot further presses its opposition to the findings and relief recommended by the ALJs, particularly relief in the nature of a refund and/or overbilling credits to its full customer base.  Blue Pilot takes the position that aggregate data of its customer bases (residential and small business/commercial) was used.  The Company complains that such consideration of aggregate data cannot support a conclusion of a violation of Commission Regulations involving individual customers.  E.g., Exc., at 29-30, “The unique circumstances involved in each electric sales transaction render such treatment inappropriate, and no comprehensive statistical analysis has been presented here, which is typically required before reaching conclusions regarding a pattern and practice of certain conduct.  Also, BPE [Blue Pilot] would be deprived of its due process rights to confront witnesses.”

Significantly, Blue Pilot also complains that the recommendation concerning refunds or billing adjustments/credits, as applied to small business customers is unsupported by the record:

Further, the ID inappropriately concludes that all of BPE’s 1,073 commercial customers qualify for the protections under the Commission’s regulations that are extended only to small business customers.  Without any evidence in the record of whether these customers meet the definition of having a “maximum registered peak load” of “less than 25 kW within the last 12 months,” the ID relies on average monthly consumption and the peak demand of one commercial customer to apply these protections to all 1,073 of BPE’s commercial customers.

Without evaluating the experience of each individual customer and determining whether savings were promised and not delivered and in the absence of billing data for each consumer, and without any support in the evidentiary record, the ID summarily finds that BPE “overbilled” residential and small business customers on a total of 7,861 occurrences. Again, without the necessary evaluation and analysis, the ID leaps to the unsubstantiated conclusion that BPE overcharged these customers from December 2013 through March 2014 in the amount of $2,459,517.  In computing this amount, the ID uses the price to compare offered by each EDC during that time.

Yet, as the Commission knows, EGSs and EDCs set their prices incompletely different ways, with EDCs charging quarterly prices that are later reconciled to reflect the actual costs incurred.  As the ID failed to engage in any analysis of the 
evidence and ignored all contrary evidence, these findings must be rejected by the Commission.


Exc. at 19-20 (notes 61-65 omitted); also:

In direct contravention of prior Commission rulings which concluded that the Commission may not entertain class action lawsuits, the ID finds that BPE violated Commission
regulations across its entire customer base and recommends granting relief to consumers who were not parties to this proceeding, the vast majority of whom did not even participate in this proceeding as witnesses.  Relying on select individual consumer witness hearsay testimony laden with credibility issues, and the broad-sweeping unsubstantiated conclusions of the Joint Complainants’ biased expert witnesses, the ID finds that BPE has violated various Commission regulations in connection with serving each of its customers during the January 2014 through March 2014 timeframe.  The specific nature of the relief requested by the Joint Complainants and recommended by the ID -- refunds for all customers served by BPE based on the alleged experiences of a very small 
percentage of those customers –
 makes this proceeding a class action lawsuit, which the Commission does not have the statutory authority to entertain.


Exc., at 27; and:

As no statutory authority, express or implied, exists under which the Commission may direct EGSs to issue refunds to customers, the Commission should reverse the ID’s findings.
Further, the evidentiary record does not support any directives for across-the-board refunds.


Exc., at 39.

Blue Pilot buttresses its Exceptions in this area by an extensive commentary on the quality of the testimony and the sufficiency of the inferences to be drawn from the testimony.  At most, argues Blue Pilot, if the Commission relies upon hearsay testimony and foregoes the need for specific billing, it may be able to conclude that some sales agents made promises of savings that were not realized by particular individual customers. However, Blue Pilot asserts that the number of instances in which that may have occurred is minimal – not on the order of the numbers reached in the Initial Decision.  See Exc. at 23.

In its Replies, the Joint Complainants assert that in rendering their decision, the ALJs did not err in considering the oral representations of Blue Pilot sales agents.  R  Exc. at 7.  The Joint Complainants continue that the consumer testimonies are credible and support a finding that Blue Pilot routinely made deceptive promises.  R. Exc. at 8.  Also, the Joint Complainants rely on the testimony of its expert witnesses, particularly the testimony of Ms. Everette, to support their position that the conclusions reached by the ALJs on both, the number of overbilling occurrences and the monetary amounts associated with such occurrences, for both commercial and residential customers of Blue Pilot, should be affirmed.  See R. Exc., at 11.

[bookmark: _Hlk512264223]4.	Disposition

On consideration of the positions of the Parties and review of the record, we shall deny the Exceptions of Blue Pilot concerning its objections to sustaining Count III (Misleading and Deceptive Promises of Savings) of the OAG/OCA Complaint, consistent with the discussion in this Opinion and Order.  We expressly affirm and adopt the recommendations in the Initial Decision for a rebilling credit to aggrieved customers.  We also adopt, consistent with the discussion in this Opinion and Order, the recommendation for a rebilling credit to customers in the aggregate amount of $2,508,449.[footnoteRef:32]  This figure includes the amount recommended by the ALJs of $100,000, to be allocated for the services of a Refund Pool Administrator.  See I.D. at 150-151. [32: 
	See I.D. at 150.  “. . . Blue Pilot shall be directed to provide refunds to its customers for overcharges in December, 2013 through March 2014, through a third-party Administrator as retained by Joint Complainants.  The aggregate amount due to Blue Pilot’s customers for this period is approximately $2,459,517.32.  However, as OAG/OCA request a lesser amount of $2,408,449 in their briefs, we are willing to direct the latter amount. Blue Pilot is directed to provide a full accounting of refunds and bill credits provided to its Pennsylvania customers, including a detailed explanation of to which billing a refund or bill credit applies, so that an appropriate mitigation credit may be determined in this proceeding. Further, Blue Pilot should be directed to provide a full and complete accounting of the amounts billed over the applicable PTCs and refunds due for its customers as part of a compliance filing.”] 


The Joint Complainants have advised that a current Administrator that has already been retained to disburse funds regarding settlements reached with other EGS suppliers, i.e., Energy Services Providers, Inc. d/b/a Pennsylvania Gas & Electric (C-2014-2427656); IDT Energy, Inc. (Docket No. C-2014-2427657); and HIKO Energy, LLC (Docket No. C-2014-2427652), is available to efficiently administer any similar refund pool rebilling credits in this case.  See I.D. at 150-151.

a.	Oral Representations by Blue Pilot Market Agents 

According to Blue Pilot’s Exceptions, the Initial Decision errs in concluding that it made deceptive promises of savings.  As noted, Blue Pilot first argues that in reaching its conclusion, the Initial Decision impermissibly goes beyond the “four corners” of the supply contract and impermissibly relies on extrinsic evidence in the form of oral representations of Blue Pilot’s sales agents.  As noted by the Joint Complainants, however, the Commission is not using this evidence to engage in an interpretation of the supply contract between Blue Pilot and its customers here.  Rather, the Commission is using this evidence, including the oral representations of Blue Pilot’s sales/marketing agents, to determine whether Blue Pilot’s billed price matched the disclosed and marketed price as required by Sections 54.4(a), 54,5(a), and 54.7(a) of our Regulations.  52 Pa. Code §§ 54.4(a); 54.5(a) and 54.7(a).

Blue Pilot also argues that the Initial Decision fails to acknowledge the testimony of many consumers that Blue Pilot did not guarantee savings.  However, the Initial Decision contains a detailed explanation of the record evidence that supports the ALJs’ conclusion regarding deceptive promises of savings.  This evidence belies the objections of Blue Pilot and includes consumer testimony that Blue Pilot sales representatives misled them about savings.  See, e.g., I.D. at 88, et al discussing Kiback; OAG/OCA St. 1 at 33.  This evidence also includes the credible expert witness testimony proffered by the Joint Complainants that Blue Pilot’s marketing materials were (routinely) deceptive and misleading because they falsely suggested that selecting Blue Pilot would result in savings, lower bills, and a high level of customer service.  I.D. at 84-88.  Blue Pilot did not successfully rebut this expert witness and consumer evidence.

Despite the company’s representations regarding savings, the substantial, credible record evidence shows that Blue Pilot customers did not experience savings during the period in question.  See OAG/OCA St. 1 at 24; OAG/OCA St. 3.  Overall, Blue Pilot charged its customers more than the applicable Price to Compare (PTC) in effect for each EDC during the months December 2013 through March 2014.  See, generally OAG/OCA St. 3.  In fact, based on the analysis conducted by the Joint Complainants’ expert witness, Blue Pilot’s customers who were told would see “savings,” ended up paying “significantly more” than the applicable PTC during this period.  Id., at 4-7.

b.	Aggregate Billing and Usage Data

We address the objections of Blue Pilot to the ALJs’ consideration and acceptance of aggregate billing and usage data in this proceeding.  Aggregate customer billing and customer usage data was relied upon, in substantial part, by the Joint Complainants’ expert witnesses in support of their recommendations.  Particularly, aggregate data was essential in contributing to the opinions of the Joint Complainants’ experts, that Blue Pilot engaged in a pattern and practice of marketing its variable rate sales products in ways that were deceptive and misleading to the consumer.  Also, the aggregate data was used to support the Joint Complainants’ recommendations for imposition of a directive that the Company forfeit the amount of $2,459,517 million, to fund billing credit relief to Blue Pilot’s customers.

Blue Pilot argues that the Initial Decision failed to evaluate the experience and billing data of each individual customer prior to reaching a determination on the promised savings issue.  We note that the allegations in the Joint Complaint are not specific to individual customers.  Rather, the Joint Complainants have alleged, among other things, that Blue Pilot engaged in a pattern or practice of behavior that was misleading and deceptive.  Therefore, based on the nature of the allegations set forth in the Joint Complaint, individualized usage and billing statements are not required to meet the burden of proof concerning, inter alia, a violation of the Commission Regulations.

In this record, Blue Pilot had a total of, 2,516 residential and small business customers who were impacted by violations of the Commission’s Regulations during the applicable billing period.  See Finding of Fact No. 119:

119.  The average number of customers affected by the overbilling pursuant to variable rate plans during the months of December, 2013 through March, 2014 was BEGIN
PROPRIETARY                                                               
                                           END PROPRIETARY which when added together, total an average number of residential and small business customers of 2,516. OAG/OCA St. 3 at 2‑3; Exh. VSC-1 (indicating the Village Service Center’s peak demand was 15.10 kW in January, 2014; 15.5 kW in February, 2014; and 11.90 kW in March, 2014); Exhibit AEE-1.


Further, the ALJs noted the instances of residential and small business commercial overbillings, respectively, in Fact Nos. 120 and 121:


120. There were BEGIN PROPRIETARY           END
PROPRIETARY  occurrences of residential overbillings not in accordance with marketed prices over and above the customers’ respective EDCs’ price to compare (PTC) during the period of December, 2013 through March, 2014. OAG/OCA St. 3 at 4-7.

121. There were BEGIN PROPRIETARY           END      
PROPRIETARY occurrences of small business commercial overbillings over the PTCs not in accordance with promised marketed prices during the period of December, 2013 through March, 2014. OAG/OCA St. 3 at 8-12.


As noted, 2,516 customers were found to have been impacted.  The Joint Complainants presented the testimony and exhibits of, approximately, 97 consumer witnesses who introduced written testimony about their experiences with Blue Pilot.  Of these 97 customers, 83 testimonies and exhibits were placed on the record.  Blue Pilot cross-examined 47 consumers and stipulated to 36 testimonies into the record.  See Joint Complainants M.B. at 2.

The arguments of Blue Pilot, that an individualized usage and billing statement of each of its customers was required in order for this Commission to arrive at a conclusion as to whether Blue Pilot can be found to have engaged in a pattern or practice of misrepresentation and deception regarding the marketing and sale of its EGS service to customers is not consistent with the accepted use of aggregate data.  In Lyft, Inc. v. Pa. PUC, 145 A.3d 1235 (Pa. Cmwlth. 2016), aggregate data (trip data in a transportation industry dispute) was appropriately considered to support a finding that the Commission’s decision was supported by substantial evidence.  The use of aggregate data was found consistent with this Commission’s historic treatment of confidential and proprietary information under our Regulations and the Code.  The aggregation of data is a recognized basis on which this Commission may engage in informed decision-making without violating individual proprietary disclosures.[footnoteRef:33] [33: 	We further note that the Commission, as an administrative agency, may govern the receipt of evidence in the record to avoid cumulative and repetitive evidentiary submissions.  See 52 Pa. Code § 5.243.] 


Finally, review and use of aggregate data is consistent with the role of the OAG and OCA as parens patriae in this Complaint.  The Joint Complainants have emphasized that their proper statutory role is not to advocate for the vindication of the interests of individual complainants.  Rather, the Joint Complainants seek to vindicate the larger interests of the citizens of the Commonwealth in this dispute.

The testimony of the Joint Complainants was not rebutted by Blue Pilot.  Based on the foregoing, and assessing the probative value of said testimony, we have little difficulty in concluding that the Joint Complainants have met their burden of proof regarding Count III and it was proper for the ALJs to sustain this Count.[footnoteRef:34] [34: 	See, however, Sheri Horinka v. Pennsylvania Power Company, Docket No. C-2017-2582842 (Order entered August 4, 2017) - The Commission is the ultimate finder of fact in complaint proceedings and must weigh the evidence and resolve conflicts in the testimony.  Pa. Electric Co. v. Pa. PUC, 473 A.2d 704 (Pa. Cmwlth. 1984);  Milkie v. Pa.PUC, 768 A.2d 1217 (Pa. Cmwlth. 2001); See, also Romeo v. Pa. PUC, 154 A.3d 422 (Pa. Cmwlth. 2017) -- under Section 335, 66 Pa. C.S. § 335(a), and 52 Pa. Code § 5.536 of our Regulations, once Exceptions are filed or once the Commission takes a decision for review sua sponte pursuant to the Commission may review the ALJ's decision in its entirety without limit.] 


c.	Small Business and Commercial Customers

Small business customers are defined in our Regulations as having a “maximum registered peak load” of “less than 25 kW within the last 12 months.”  See Gruelle, 52 Pa. Code § 54.2 (relating to definitions).  The Initial Decision relied on aggregated data and used the average monthly consumption and the peak demand of one commercial customer to apply the proposed and recommended rebilling credit be eligible to all 1,073 of Blue Pilot’s commercial customers.  See I.D. at 124, excerpt below:

Although we did find one testifying customer’s bill indicating peak demand at 30.72 kW which is slightly over 25 kW - Merlin Barboza/RK Enterprise, Inc., Exh. RKE 6th-1, the fact that Blue Pilot did not break down its responses to discovery by commercial customer classification, leads us to find in favor of adopting Witness Everette’s methodology for calculating the number of small business customers affected by overbilling and deceptive marketing practices.


I.D. at 124.

Blue Pilot continues its objection to the Initial Decision, by asserting that, in reaching a conclusion regarding promised savings, the Initial Decision inappropriately concludes that all its 1,073 commercial customers are small business customers, which qualifies them for certain consumer protections under the Commission’s Regulations.  We shall reject this argument.  We conclude that the Initial Decision reasonably relied on average monthly customer usage data provided by the Joint Complainant to conclude that the 1,073 commercial customers are small business customers.  While the record contains insufficient evidence regarding whether each individual customer meets the definition of “small business customer” according to the Commission’s Regulations, the Joint Complainants made a prima facie showing that all 1,073 were small business customers.  We further observe that, despite having a meaningful opportunity to do so, Blue Pilot failed to produce any record evidence, including any evidence of commercial customer peak loads, to successfully rebut this showing.5


Based on the foregoing, Blue Pilot’s Exceptions to the Initial Decision regarding Count III (Misleading and Deceptive Promises of Savings) are denied.

	
[bookmark: _Toc517831040]I. 	Count IV– Lack of Good Faith in Handling of Complaints

1.	Positions of the Parties 

a.	Joint Complainants

The Joint Complainants averred that Blue Pilot failed to adequately staff its call center, failed to provide reasonable access to Company representatives for purposes of submitting complaints, failed to properly investigate customer disputes, failed to properly notify customers of the results of the Company’s investigation into a dispute when such investigation was conducted, and failed to utilize good faith, honesty and fair dealing in its dealings with customers.  These failures were in violation of the Commission’s Regulations, 52 Pa. Code §§ 56.1(a), 56.141(a), 56.151 and 56.152, and the Company’s Licensing Order.

b.	Blue Pilot

Blue Pilot’s response to the allegations was, inter alia, that there is no regulatory requirement to staff a call center to handle consumer complaints.  Blue Pilot argued that Chapter 56, 52 Pa. Code §§ 56.1, et seq., does not establish specific standards that must be followed by EGSs.

2.	ALJs’ Recommendations

On consideration of the positions of the Parties, the ALJs concluded, inter alia, that under the terms and conditions of its Licensing Order, Blue Pilot was under an obligation to comply with certain provisions (applicable to residential customers) concerning good faith, honesty, and fair dealing with residential customers.  I.D. at 93, citing 52 Pa. Code § 56.1(a).

The ALJs cited to the Commission Regulations at 52 Pa. Code § 111.13(a), (b) that specifically pertain to EGS service:

Additionally, the Commission promulgated similar requirements for suppliers in handling residential customer complaints.  52 Pa. Code § 111.13.  Specifically, Section 111.13 provides that:

(a) A supplier shall investigate customer inquiries, disputes and complaints concerning marketing or sales practices.  The supplier shall cooperate with the Commission and other government agencies that are investigating complaints about marketing or sales practices prohibited by State and Federal laws and with local law enforcement officials that are investigating complaints about violations of local municipal law.

(b) A supplier shall implement an internal process for responding to and resolving customer inquiries, disputes and complaints.  The process shall document as a record the customer inquiry, dispute or complaint, subsequent communications between the supplier and the customer, and the resolution of the inquiry, dispute or complaint.  A supplier shall retain the record for a time period equivalent to six billing cycles in a system capable of retrieving that record by customer 
name and account number or by other effective means to obtain access to the information.


52 Pa. Code § 111.13(a), (b).


I.D. at 95.

Based on the foregoing, the ALJs concluded as follows:

We are persuaded to find that during the time period from February 2014 through May 2014, Blue Pilot failed to adequately staff its call center, failed to provide reasonable access to Company representatives for purposes of submitting complaints, failed to properly investigate customer disputes, failed to properly notify customers of the results of the Company’s investigation into a dispute when such investigation was conducted, and failed to utilize good faith, honesty and fair dealing in its dealings with customers in violation of the Commission’s regulations, 52 Pa.Code §§ 56.1(a), 56.141(a), 56.151, 56.152, 111.13(a) and (b) and the Company’s Licensing Order.

A review of the exhibits attached to Ms. Alexander’s written testimony shows Blue Pilot’s sales scripts, marketing materials, and Welcome Letter emphasized Blue Pilot’s quality customer service. OAG/OCA St. 1 at 5, 28. Blue Pilot’s sales agents emphasized that there was “no contract” involved in enrolling with Blue Pilot, which led customers to believe that 
they could immediately leave Blue Pilot if they were not happy or if their price increased. See OAG/OCA St. 1 at 33-41.


I.D. at 96; also:

Accordingly, we find Blue Pilot failed to adequately staff its call center, failed to provide reasonable access to Company representatives for purposes of submitting complaints, failed to properly investigate customer disputes, failed to properly notify customers of the results of the Company’s investigation into a dispute when such investigation was conducted, and failed to utilize good faith, honesty and fair dealing in its dealings with customers in violation of the Commission’s regulations, 52 Pa.Code §§ 56.1(a), 56.141(a), 56.151, 56.152, and 111.13(a), (b) and the Company’s Licensing Order.  The number of violations is not as many as the number of residential customers in existence during the time period in question, BEGIN PROPRIETARY
END PROPRIETARY for it is unknown if everyone in the group called to complain.


I.D. at 106.

	3.	Exceptions of Blue Pilot and Replies of the Joint Complainants 

Blue Pilot, in its Exceptions, argues the Initial Decision errs in concluding that the Company violated the Commission’s Regulations with its handling of consumer calls during the Polar Vortex.  In its Exceptions, Blue Pilot continues that the Commission’s Regulations do not impose standards on EGSs for the staffing of its call centers or for handling calls from consumers and that it adequately staffed its call centers and responded to customer inquiries.  Based on the foregoing, Blue Pilot argued that the evidentiary record fails to establish that Blue Pilot violated any of the requirements imposed by the provisions of Chapter 56 or other Commission Regulations.  See Exc. at 24.  Blue Pilot also attempts to associate the complaints regarding the adequacy of its call center responses to the Polar Vortex episode of 2014.  Id.  

In Replies, the Joint Complainants cite to the expert testimony and consumer testimony in this proceeding to support that Blue Pilot violated Commission regulations in its handling of consumer complaints.  R. Exc. at 12-14.

4.	Disposition

On consideration of the Exceptions of Blue Pilot, we shall deny the Exceptions consistent with the discussion in this Opinion and Order.

The Commission’s Regulations impose specific requirements on EGSs regarding the handling of residential and small business customer disputes.  These provisions can be found in Sections 56.141, 56.151, and 56.152 of our Regulations.  See 52 Pa. Code §§ 56.141, 56.151, and 56.152.  Of note, Blue Pilot’s EGS Licensing Order contains an express directive that the company must comply with Chapter 56 of the Commission’s Regulations.  In addition, we have promulgated similar requirements in Section 111.13 of our Regulations specific to residential customer complaints against suppliers.  See 52 Pa. Code §§ 111.1-111.14.  

Our Regulations also require EGSs to utilize good faith, honesty and fair dealing with residential and small business customers.  See 52 Pa. Code § 56.1(a); also Licensing Order at 3; also:

The purpose of this chapter is to establish standards and practices for marketing and sales activities for EGSs and NGSs and their agents to ensure the fairness and the integrity of the competitive residential energy market. EGSs and NGSs and their agents shall comply with these standards and practices when engaged in sales and marketing activities involving residential customers. When these standards and practices do not address a specific situation or problem, the supplier shall exercise good judgment and use reasonable care in interacting with customers and members of the public.


52 Pa. Code § 111.1; also

. . . (b) A supplier shall implement an internal process for responding to and resolving customer inquiries, disputes and complaints. The process shall document as a record the customer inquiry, dispute or complaint, subsequent communications between the supplier and the customer, and the resolution of the inquiry, dispute or complaint. . . . 


52 Pa. Code § 111.13 (b).

The substantial, credible record evidence shows that Blue Pilot did not meet its regulatory obligations when handling customer complaints.  There is ample record evidence reflected in the Findings of Fact that from February 2014 through May 2014, Blue Pilot violated our complaint-handling regulations and its Licensing Order by (1) failing to adequately staff its call center; (2) failing to provide reasonable access to company representatives for purposes of submitting complaints; (3) failing to properly investigate customer disputes; and (4) failing to properly notify customers of the results of the company's investigation into a dispute.

The following Findings of Fact are essential to our conclusion:

109. 	When customers called Blue Pilot to dispute or complain about a price charged, Blue Pilot did not provide the customer with any information necessary for the customer to examine the basis for the monthly price charged in light of the Company’s disclosure statement. OAG/OCA St. 1 at 29-30, 51-52.

110. 	In response to customer complaints that Blue Pilot received in early 2014, Blue Pilot routinely defended its conduct by relying on the written disclosures concerning variable and month-to-month prices and its ability to pass through high wholesale market prices and blamed the high prices on extreme weather. OAG/OCA St. 1 at 23, 42, 52.

111. 	In response to customer complaints that Blue Pilot received in early 2014, Blue Pilot issued a “Customer Care Script” that provided false information about retail costs and information that conflicted with its disclosure statement. OAG/OCA St. 1 at 51-52.

112. 	Blue Pilot’s Customer Care Script did not provide any information to customers about their right to cancel their service with Blue Pilot and return to default service or choose another supplier. OAG/OCA St. 1 at 53.

113. 	In early 2014, Blue Pilot’s customer service representatives routinely told customers who contacted the Company about their high variable prices that there was nothing that could be done. OAG/OCA St. 1 at 22.

114. 	Blue Pilot routinely refused any relief or refund to customers who called for an explanation of or to complain about the high variable rates charged by Blue Pilot in early 2014. OAG/OCA St. 1 at 23.

115. 	Only 21 Blue Pilot customers received a credit and 101 Blue Pilot customers received a refund from Blue Pilot between January 2014 and September 2014. OAG/OCA St. 1 at 55.

116. 	When Blue Pilot did offer credits or rebates to customers who called about the high variable rates charged by 
Blue Pilot in early 2014, Blue Pilot’s policy did not treat customers who were similarly situated fairly. OAG/OCA St. 1 at 54.


See I.D. at 29-30.

Based on the foregoing, there also is ample record evidence reflected in the Findings of Fact that Blue Pilot did not act in good faith when handling customer complaints by: (1) failing to investigate consumer complaints; (2) utilizing a customer service script that guided Blue Pilot representatives to take no responsibility for the prices charged and provided false information about retail costs that conflicted with the company's disclosure statement; (3) utilizing a customer service script that failed to provide any information to customers about their right to cancel and return to default service or choose another supplier; (4) failing to implement a fair and consistent policy for evaluating refunds; and (5) failing to issue adequate refunds.6


[bookmark: _Hlk517826982]For these reasons, the Exceptions of Blue Pilot to the Initial Decision regarding Count IV (Lack of Good Faith in Handling of Complaints) are denied.

[bookmark: _Toc517831041]J. 	Count V – Failure to Comply with the TRA

1.	Positions of the Parties 

a.	Joint Complainants

Joint Complaints averred that Blue Pilot violated the Commission’s Regulations requiring compliance with the TRA and the CPL.  According to the Joint Complainants, the violations resulted because when the Blue Pilot consummated sales of its generation supply plans/offering products through telemarketing calls to consumers, Blue Pilot failed to reduce the sales to written contracts and failed to obtain the consumers’ signatures on the contracts.  I.D. at 106.

The Joint Complainants also alleged that Blue Pilot failed to provide to customers, obtained through telemarketing calls, contracts that contain the following: (1) a detailed description of the consumer goods and services purchased that matched the oral description given in the telemarketing solicitation; (2) any oral or written representations made during the telemarketing solicitation; and (3) a statement that reads: “You are not obligated to pay any money unless you sign this contract and return it to the seller.”  The Joint Complainants averred that these omissions violated the Commission’s Regulations at Sections 111.10(a) (requiring compliance with the TRA with the exception of the registration requirement in the Act); 54.43(f) (relating to EGS responsibility for the fraudulent, deceptive or other unlawful behavior of its employees, agents or representatives); and 111.12(d)(1) (prohibiting misleading or deceptive conduct as defined by State or Federal law or by Commission rule, regulation or order), 52 Pa. Code §§ 54.43(f), 111.10(a) and 111.12(d)(1).  I.D. at 106-107.

b.	Blue Pilot 

Blue Pilot took the position that this count should be dismissed because the Commission has no authority to hear claims brought under the TRA.  Blue Pilot argued that its position is consistent with the Blue Pilot Interlocutory Order.  I.D. at 107.

In the alternative, explained Blue Pilot, even if the Commission has jurisdiction to find violations of its Regulations which it considers also to be violations of the TRA, the evidence is insufficient to show Blue Pilot committed a violation of the Act and/or TRA.  I.D. at 107.  Blue Pilot contends that allowing the process of switching to an EGS, to be written, oral, or electronic, under Section 111.7, implies the Commission does not require a written contract and has not imposed any regulatory obligation upon the EGS to reduce verbal commitments to written agreements, signed and executed by the customers. 52 Pa. Code § 111.7.  Thus, Blue Pilot claims it violated no regulation by not reducing verbal agreements to written agreements.  Id.

2.	ALJs’ Recommendations

At pages 107-112, the ALJs engage in an extensive discussion and analysis of the requirements of the TRA as those requirements would apply to the telemarketing activities of EGS companies subject to the jurisdiction of this Commission.  In substantial reliance on an advisory opinion of the Office of Attorney General, the ALJs conclude that an EGS is a “telemarketer” for purposes of the TRA.  I.D. at 110, citing Request for Opinion, 2010 Pa. AG LEXIS 1 (Feb. 8, 2010).

Based on the analysis of the TRA, and on consideration of the expert witness testimony of Ms. Alexander, the ALJs concluded, in pertinent part:

As described above regarding Counts I, II, and III, Blue Pilot promoted its product with repeated references to savings, emphasized in its initial price, without explaining the potential impact of variable prices and omitted material disclosures about its terms in sales scripts, oral presentations and verification scripts. This conduct misled consumers when accompanied by a written disclosure statement that does not reflect any of the oral statements used to sell the product. 

Although several small business consumers did sign a fax, the majority of consumers overall did not sign anything. Finding of Fact No. 30.

*          *          *

Section 111.10(c) of the Commission’s regulations and Section 2245(a)(7) of the TRA require Blue Pilot to reduce any sale of goods or services made during a telemarketing call to a written contract and send that document to the consumer and obtain his or her signature.  52 Pa.Code § 111.10(c); 73 P.S. § 2245(a)(7).  Blue Pilot, during the telemarketing sales call or after, did not routinely obtain or seek the customer’s actual signature on any document to confirm enrollment for 34 consumers whose testimonies were admitted into the record in this proceeding.  Blue Pilot also failed to provide a disclosure statement to 17 consumers whose testimonies were admitted into the record in this proceeding.  Moreover, Blue Pilot provided a disclosure statement long after the telemarketing sales call and enrollment to 9 consumers whose testimonies were admitted into the record in this proceeding.  The record establishes that Blue Pilot can provide no evidence that it provided these documents to consumers who enrolled through a telemarketing call in a timely manner. This is a direct violation of Section 111.10(c) of the Commission’s regulations and Section 2245(a)(7) of the TRA. 

The Company’s business practices are not in accordance with the requirements of the TRA and thus, constitute violations of 52 Pa.Code § 111.10(a).


I.D. at 111.

3.	Exceptions of Blue Pilot and Replies of the Joint Complainants

In Exceptions, Blue Pilot asserts that this Count should be dismissed in its entirety.  Blue Pilot’s primary position is that the Commission does not have jurisdiction and authority to enforce the TRA.  Exc. at 25.  Additionally, Blue Pilot relies on Section 2245(a)(7) of the TRA to argue that the rules of the TRA that require the terms of an agreement be reduced to writing do not apply to EGS companies as they are exempt.  Id.  The exemption under the TRA is based on the regulation of EGS companies under the specific conditions and requirements of the Code and Commission Regulations by the Commission pursuant to the Act.  Id.

Blue Pilot explains that the Commission’s Regulations establish the requirements for the enrollment of customers, set forth the elements that must be contained in disclosure statements, and specify the verification measures that must be taken.  Notably, states Blue Pilot, in adopting Chapter 111 of the applicable Regulations, the Commission clarified the rules governing enrollments by “simply requiring a supplier to establish a verbal, written or electronic transaction process for a customer to authorize the transfer of his or her account to the supplier.”  Exc. at 26, citing Marketing Rulemaking Order at 34.  Thus, according to Blue Pilot, the Commission does not require a written contract between a supplier and customer for a sale to be valid.

In its Replies, the Joint Complainants acknowledge the exemption from the TRA requirement for a telemarketer company to obtain a written agreement of sales when such company is subject to other regulation; but they argue that the exemption does not apply in this Complaint, and in general, to an EGS company.  R.Exc. at 14-17.  The Joint Complainants take the position that the exemption from the signature requirement in the TRA would apply if the vendor were subjected to “other laws,” but the Commission’s Regulations do not address the process by which a consumer enters into a binding contract and thus, the TRA requirements should apply.  R.Exc. at 16.

4.	RESA Petition and Answer

As noted, the RESA filed a Petition in which it requests intervenor status in this proceeding for the limited purpose of filing an Exception to the Initial Decision.[footnoteRef:35]  In the alternative, if intervention is not granted, the RESA requests that its Exception, nonetheless, be considered by the Commission as a non-party.  Petition at ¶ 5. [35: 	The RESA is a trade association of retail energy suppliers.  Petition at ¶ 6.  Its members are licensed to sell electric energy in the retail markets of Pennsylvania’s major EDCs.  Id.   The RESA has not participated in this Complaint proceeding before filing its Petition, but states that its members hold EGS licenses which are in good standing.  Petition at 3.  The RESA asserts that its sole interest in this Complaint is to raise concerns as a matter of law and policy that the ALJs’ recommendation to require a “wet signature” for all telemarketing contracts solicited and obtained by an EGS or its agents with a consumer will have a substantial negative impact on its members and on consumers, generally.  Petition at 2.
] 


The RESA’s interest in this proceeding and its proffered Exception is limited to advocating that the Commission reject the ALJs’ recommendation that would interpret the TRA and the provisions of the TRA that we apply to EGS companies operating under Commission Regulations, to require that an EGS obtain a customer’s signature on a contract before the customer’s enrollment with the EGS is deemed valid.  RESA Petition at 1.  This is the distinction between a requirement for a, so-called, “wet signature,” versus an “electronic signature” to consummate a switch/enrollment transaction.

The RESA supports its interest to intervene in this matter, described as “vital,” with the following points: (1) prior to the issuance of the Initial Decision, the RESA did not have reason to anticipate that the recommendations of alleged violations of the Code and Commission Regulations by one EGS actor would result in a determination that would have ramifications outside of the Complaint proceeding and result in a “market-altering [sic]” determination.  Petition at 2; (2) because Blue Pilot has voluntarily surrendered its EGS license and, at present, does not operate in Pennsylvania, Blue Pilot does not have any incentive to protect the interests of EGS companies who remain viable in the Pennsylvania retail electric generation market; (3) the RESA would be bound, under administrative precedent, by the decision in this Complaint involving Blue Pilot as the decision would establish a standard of conduct regarding the verification requirements to which all EGS companies would be obligated to adhere.  Petition at ¶ 10.

Based on the foregoing, the RESA asserts that its interests in this matter are unique and not represented by any Party to the Complaint as it represents the interests of a diverse and broad group of EGSs in Pennsylvania and not the interests of one, individual, member.  Petition at ¶ 12; generally Petition at ¶ 13.

The Joint Complainants filed an Answer in opposition to the RESA Petition.  The Joint Complainants submit that the organization is not bound by the determinations in this Complaint proceeding.  Based on this position, the Joint Complainants argue that the RESA has no interest subject to protection through intervention.  The Joint Complainants, inter alia, rely on Verizon Pa. v. Penn Telecom, Inc., Docket No. C-20066987 (Opinion and Order entered August 29, 2008) (Verizon) to argue that an interest based on any precedent that the Commission could establish in a matter is insufficient to meet the requirement that a party must be bound by the Commission’s action in that proceeding.  Joint Complainant’s Answer at 5.

The Joint Complainants also submit that Blue Pilot represents an interest similar to the RESA.  Additionally, the Joint Complainants explain that the public interest does not support the RESA intervention.  They assert that the petition to intervene is not timely and the preferred approach would have been to seek leave to file an amicus brief in this matter.  The Joint Complainants point out that only a party is entitled to file an Exception to an Initial Decision.

Additionally, the Joint Complainants are in substantive disagreement with the RESA as to whether the TRA requires a “wet-signature.”  They also disagree and incorporate by reference their position that EGS suppliers would be obligated under Commission Regulations to obtain wet signatures.  Answer at 17-18.

5.	Disposition

As a threshold consideration, we address the RESA Petition seeking intervention in this Joint Complaint.  Our Regulations at 52 Pa. Code § 5.74., govern the filing of petitions to intervene.  As noted by the Joint Complainants, the determination to permit intervention is within the sound discretion of this agency.  See Answer at 8 and citations.  The Joint Complainants acknowledge that Corinna Lynn Scheffer v. Columbia Gas of Pa., Docket No. C-2010-2153353 (Opinion and Order entered November 1, 2011) (Corinna), is administrative precedent for permitting late-intervention in a matter.  The Joint Complainants, however, attempt to distinguish Corinna from the circumstances in this matter.  Answer at 8, n. 4.

On consideration of the position of the RESA, its sole concern is the requirement under consideration in the Initial Decision for a “wet-signature.”  We shall deny intervention in this proceeding.  We find that the EGS interests in this Joint Complaint regarding the imposition of a written, or “wet signature” requirement are adequately represented by Blue Pilot.

On consideration of the merits of the positions of the Parties on the ALJs’ recommendation, we shall decline to adopt the recommendation concerning the requirement of a “wet signature” based on the record in this Complaint.  

We agree with the argument of Blue Pilot that our Regulations do not, at this time, require a “wet signature” to conclude all marketing and/sales transactions.  See 52 Pa. Code § 111.7(a), “(a) A supplier shall establish a written, oral or electronic transaction process for a customer to authorize the transfer of the customer’s account to the supplier . . . .”  Rather, Section 111.7 of the Commission’s Regulations, 52 Pa. Code § 111.7, allows a supplier to utilize a verbal, written or electronic transaction process to enroll customers.

Based on the foregoing, the Exception of Blue Pilot is granted, consistent with this Opinion and Order.

In resolving this Exception, we note further that the Initial Decision’s requirement that signatures be “wet” is not supported by the TRA and other proceedings.  See Final Rulemaking to Permit Electronic Filing, Docket No. L-00070187 2008 Pa. PUC LEXIS 170 (Order entered March 23, 2008); Petition of Budget Prepay, Inc. for Limited Designation as an Eligible Telecommunications Carrier for the Purpose of Federal Universal Service Low Income Support, Docket No. P-2011-2269524 2012 Pa. PUC LEXIS 975 (Order entered June 21, 2012);  Petition of T-Mobile LLC, T-Mobile Central LLC, and VoiceStream Pittsburgh LP for Limited Designation as an Eligible Telecommunications Carrier for Purposes of Low Income Support Only, Docket No. P-2011-2275748 2012 Pa. PUC LEXIS 1408. (Order entered August 30, 2012); See, also Springfield Twp. v. Mellon PSFS Bank, 586 Pa. 1, 889 A.2d 1184 (2005), n.10.  

[bookmark: _Toc517831042]K.	Civil Penalties[footnoteRef:36] [36: 	For a comprehensive discussion of the civil penalty recommendations, please see pages 119 to 144 of the Initial Decision.] 


1.	ALJs’ Recommendations

The Commission’s Policy Statement at 52 Pa.Code § 69.1201, sets forth ten factors (derived from Joseph A. Rosi v. Bell-Atlantic-Pennsylvania, Inc. and Sprint Communications Company, L.P., Docket No. C-00992409 (Order entered March 16, 2000) (Rosi factors) that the Commission will consider in evaluating, inter alia, litigated proceedings and determining whether a fine for violating a Commission order, regulation or statute is appropriate.  I.D. at 125-126.  The factors that will be considered by the Commission include the following:

(1)	Whether the conduct at issue was of a serious nature. When conduct of a serious nature is involved, such as willful fraud or misrepresentation, the conduct may warrant a higher penalty. When the conduct is less egregious, such as administrative filing or technical errors, it may warrant a lower penalty.

(2)	Whether the resulting consequences of the conduct at issue were of a serious nature. When consequences of a serious nature are involved, such as personal injury or property damage, the consequences may warrant a higher penalty.

(3)	Whether the conduct at issue was deemed intentional or negligent. This factor may only be considered in evaluating litigated cases. When conduct has been deemed intentional, the conduct may result in a higher penalty.

(4)	Whether the regulated entity made efforts to modify internal practices and procedures to address the conduct at issue and prevent similar conduct in the future. These modifications may include activities such as training and improving company techniques and supervision.  The amount of time it took the utility to correct the conduct once it was discovered and the involvement of top-level management in correcting the conduct may be considered.

(5)	The number of customers affected and the duration of the violation.

(6)	The compliance history of the regulated entity which committed the violation. An isolated incident from an otherwise compliant utility may result in a lower penalty, whereas frequent, recurrent violations by a utility may result in a higher penalty.

(7)	Whether the regulated entity cooperated with the Commission’s investigation. Facts establishing bad faith, active concealment of violations, or attempts to interfere with Commission investigations may result in a higher penalty.

(8)	The amount of the civil penalty or fine necessary to deter future violations.  The size of the utility may be considered to determine an appropriate penalty amount.

(9)	Past Commission decisions in similar situations.

(10)	Other relevant factors.


See 52 Pa. Code § 69.1201(b)

On consideration of the Rosi factors in this proceeding, the ALJs found the facts and circumstances concerning an appropriate civil penalty in the present case to be analogous to the conclusions and civil penalty we addressed in I&E v. HIKO:

We compare the instant case to the I&E v. HIKO case.  In I&E v. HIKO, the Commission issued an order directing HIKO [to] pay a $125 civil penalty per occurrence of overbilling regarding a group of residential customers (5,700) who were overbilled during the first quarter of 2014, while they were on HIKO’s “guaranteed savings plan.”  Because the number of occurrences of overbilling was so high, 14,689, the total civil penalty was $1.8 million ($125 x 14,689 = $1.8 million) . . . The Commission found that HIKO’s misconduct was intentional and involved false and deceptive marketing and sales activities. Id. at 44.

In comparing the two cases, HIKO’s mitigating factors were that it: 1) agreed to injunctive relief and change of business practices in a companion complaint case; 2) agreed to $2 million in refunds; 3) some overbillings were less than $1; 4) there was less evidence regarding customer financial hardship; 5) no slamming violations; and 6) HIKO already provided $159,320 in refunds voluntarily.  Factors increasing HIKO’s civil penalties included: 1) serious misconduct; 2) duration of overbilling over four months; and 3) the top management decisions were intentional.

In comparison, Blue Pilot’s mitigating factors are that it paid $173,744 in refunds voluntarily, and it may have paid its gross receipts taxes and PJM charges prior to voluntarily surrendering its license.  Factors increasing Blue Pilot’s penalty include: 1) serious misconduct; 2) over 500% increase in price compared to PTC during March, 2014; 3) duration of violations of overbilling over 4 consecutive months; 4) widespread deceptive marketing activities; 5) disclosure statement terms for pricing not disclosed; 6) customers testified to financial hardship; 7) Bond expired August 27, 2015, with no proof of replacement security at the Commission; and 8) an attempt to leave Pennsylvania market without refunding customers the overbilled amount.  Unlike Blue Pilot, HIKO intended to continue its operations in Pennsylvania and agreed to pay a $2 million refund, and 
correct its business practices.  Both cases involved egregious overbilling of thousands of customers over a 4-month period in the same time period.


I.D. at 138-139.

However, the ALJs noted several procedural distinctions between the instant proceeding and I&E v. HIKO:

The Commission determined there had been 14,689 violations of Section 54.4(a) based upon the testimony of I&E witness Daniel Mumford, HIKO’s witnesses Harvey Klein and Charles J. Cicchetti, as well as circumstantial evidence of numerous data entries showing prices billed versus the EDCs’ PTC in different EDC territories.  The Commission only denied refund relief as moot in the I&E v. HIKO decision because in a separate but concurrent decision issued the same date, it approved by Final Order a settlement between OAG/OCA and HIKO which provided for refunds of 3.5% savings for the same customer group of approximately 5,700.  OAG/OCA v. HIKO Energy, LLC, C-2014-2427652, (Commission Order entered December 3, 2015).  The Commission made concurrent but separate rulings because the two cases had not been formally consolidated for hearing; however, the group of consumers affected were present in both cases, and the time period of when violations occurred overlapped between the cases.  Thus, while there was no civil penalty issued in the OAG/OCA v. HIKO case, there was a $2 million refund pool established to give the same group of customers in I&E v. HIKO refund relief. Conversely, while there was no refund relief in the I&E v. HIKO case, there was a $1.8 million civil penalty for overbilling 14,689 times in violation of Section 54.4(a), 52 Pa. Code § 54.4(a).  Thus, neither decision was made in a vacuum; rather, the Commission considered the facts and legal arguments as presented in both cases in rendering compatible decisions.  The end result was that HIKO could keep its license on the condition that: 1) it placed a moratorium on offering 
variable rate plans while correcting its business practices; 2) paid a $1.8 million civil penalty; and 3) paid approximately $2 million into a refund pool.


I.D. at 139-140.

Upon consideration of the appropriate factors, the ALJs recommended the imposition of a civil penalty of $2,554,000.

Applying the same process of developing a civil penalty as the Commission did in I&E v. HIKO based on the occurrence of overbilling establishes a civil penalty in this case of a BEGIN PROPRIETARY





[bookmark: _Hlk511302781]END PROPRIETARY for a total civil penalty of approximately $2,554,000.


I.D. at 123.

2.	Blue Pilot Exceptions

Blue Pilot Excepts to the Initial Decision’s recommendations concerning the appropriate civil penalty.  Blue Pilot argues, inter alia, that the fines are excessive in violation of Article I, Section 13 of the Pennsylvania Constitution, the Eighth Amendment of the United States Constitution, and exceed the statutory scope of civil penalties as set forth in the Code.  Exc. at 31-38.  Blue Pilot further complains that the amount of the civil penalty would violate its fundamental due process rights.  Exc. at 34.  Due process concerns are raised by Blue Pilot based on its view that the methodology by which a civil penalty would be computed was not made known until the time of filing Main Briefs, after which it did not have opportunity to present testimony concerning the issue.  Id.

Blue Pilot further explains its position in terms of “proportionality.”[footnoteRef:37] [37: 	See Exc. at 34, citing St. Louis, I.M. & S. Ry. Co. v. Williams, 251 U.S. 63, 66-67 (1919).] 


Several factors demonstrate that the $2.55 million civil penalty is grossly disproportionate to the severity or gravity of the offense and fails any proportionality test.  The highest civil penalty imposed upon an EGS is $1.8 million in Pa. PUC v. HIKO Energy, LLC, Docket No. C-2014-2431410 (Initial Decision served August 21, 2015; Order entered December 3, 2015).  There, the Commission found that EGS had committed egregious violations of the law when it made an executive level decision to not honor a written savings guarantee and to intentionally overcharge 5,708 customers for a total of 14,689 instances.  By contrast, the allegations here revolve around the expectations and understandings of a 
small percentage of BPE’s 2,516 customers as to the extent to which their variable prices would increase, based on alleged conversations with sales agents.


Exc. at 32.

Blue Pilot continues its proportionality argument by noting that Section 3301(c) of the Code places a $200,000 “cap” on civil penalties in the context of gas pipeline safety violations; and, in violations of safety regulations involving certain natural gas and electric utility companies which violations resulted in fatalities, the total civil penalties were, approximately, $1.3 million.  Exc. at 33.

The Company further points out that, were the civil penalties computed at the rate of $1,000 per day of violation (December 2013 through March 2014), the penalties would not exceed $120,000.  Exc. at 35.

Finally, on consideration of the analogy between Blue Pilot and HIKO, Blue Pilot observes that the number of affected customers in HIKO, over 5,000 customers and a resulting $1.8 million civil penalty, is approximately twice its size and affected customers.  Exc. at 37.  Blue Pilot also finds objectionable the ALJs’ directive that it be precluded or barred from any future consideration for Commission authority.

3.	OAG/OCA Replies

In their Replies, OAG/OCA initially argue that the comparison by Blue Pilot with other civil penalties in other cases are not relevant based on the egregious nature of Blue Pilot’s actions in the present case.  R.Exc. at 21.

In specific reply to the proportionality and computation methodology arguments of Blue Pilot, concerning the Commission’s actions in HIKO, the OAG/OCA assert that the methodology used in the present case is substantially the same as used in HIKO.  The OAG/OCA notes that a flat civil penalty was applied to the number of overbillings that were determined per residential and small business classes of customers.  R.Exc. at 21-22.

In conclusion, the Complainants assert that the ALJs’ application of the Rosi factors was fair and supports the recommended $2,554,000 civil penalty.

4.	Disposition 

On consideration of the Exceptions of Blue Pilot, we shall grant the Exceptions of Blue Pilot consistent with our discussion herein.  

On consideration of the position of Blue Pilot, we find that the recommended civil penalty in this Joint Complaint is unduly disproportionate to the civil penalty imposed in HIKO, which is the only other Polar Vortex-related complaint filed by either the OAG/OCA or the Commission’s Bureau of Investigation & Enforcement that was a litigated outcome.  In HIKO, this Commission imposed a $125 per-violation civil penalty against the EGS for over 14,500 occurrences of overbilling, based on what the Commission found was intentional misconduct.

In this Joint Complaint, the civil penalty recommended under the Initial Decision is $195 per-violation for the 4,490 occurrences of residential overbilling and $498 per-violation for the 3,371 occurrences of overbilling of small business customers.  Consistent with our decision in HIKO, we shall modify the recommendation and assess a civil penalty of $1,066,900 for Blue Pilot’s intentional overbilling of customers for the period from December 2013 through March 2014, in violation of Section 54.4(a) of our Regulations.  This civil penalty amount constitutes $125 per-violation for 4,490 occurrences of overbilling of residential customers ($561,250) and $150 per-violation for the 3,371 occurrences of overbilling of small business customers ($505,650) during the time-period in question.7


On consideration of the Rosi factors, as applied to the conduct of HIKO and Blue Pilot, we acknowledge that HIKO committed twice as many overbilling violations as Blue Pilot.  We also acknowledge that HIKO’s top management decisions regarding misconduct were found to be intentional, while no such intent has been found with Blue Pilot.  However, we find that there are aggravating factors in Blue Pilot’s case that support the civil penalty amount determined here.  These factors include, inter alia, Blue Pilot instituting over a 500% increase in price as compared to the PTC during March 2014 and Blue Pilot attempting to leave the Pennsylvania market without providing sufficient refunds or financial security in compliance with our Regulations so as protect its customers for improper overbillings.  In comparison, HIKO agreed to issue approximately $2 million in refunds to affected customers.  We also note that the Joint Complaint with Blue Pilot involves 3,371 occurrences of commercial overbillings that, typically, involve larger overbilling amounts than with residential customers, while HIKO’s overbillings were limited to residential customers only.

Based on the foregoing, we shall grant Blue Pilot’s Exception, in part, on this issue, and modify the ALJs’ Initial Decision, consistent with our discussion.

5.	License Revocation Recommendation

Concerning the ALJs’ recommendation to bar Blue Pilot’s ownership from ever applying for an EGS license within the Commonwealth of Pennsylvania in the future, Blue Pilot excepts to the Initial Decision recommendation that we direct that Blue Pilot’s owners, managers, and in-house counsel, be barred from ever applying for an EGS license in the future.  We agree with the arguments of Blue Pilot.  Accordingly, we shall grant the company’s Exception and reverse the ALJs’ Initial Decision on this issue, consistent with our discussion herein.

We are doubtful that, under the facts of this Joint Complaint, we have the authority to permanently bar Blue Pilot owners, managers, and officers from participating in Pennsylvania’s competitive energy market.  Moreover, taking such action against these individuals would not be consistent with principles of due process.  We note that the individual officers of Blue Pilot, its managers, owners, etc., have not been named or otherwise involved in their individual capacities in this proceeding.  Therefore, the particular facts in this case do not support permanently barring Blue Pilot owners, managers, and officers from participating in Pennsylvania’s competitive energy market.

We emphasize, however, that with any future EGS application filed at the Commission by or associated with the owners, officers, directors, or managers of Blue Pilot, the applicant(s) will be required to demonstrate that they are technically, financially, and legally fit to operate.  See 52 Pa. Code §§ 54.33(a)(6)-(8).  We further note that the Commission is free to scrutinize the involvement of Blue Pilot’s owners, officers, directors, or managers when adjudicating any future application, and has the discretion to either deny, approve, or conditionally approve such an application.

With regard to the recommended revocation of Blue Pilot’s EGS License by the ALJs, we agree with the ALJ that Blue Pilot’s license should be revoked; however, we do not agree that the license should be “permanently” revoked because our licensing regulations do not provide for a permanent revocation of an EGS license.  Nevertheless, part of the license application process includes consideration of “evidence of information demonstrating the applicant’s ability to comply with Commission’s applicable requirements concerning customer billing, . . . and terms of service . . . .”  52 Pa. Code § 54.33(a)(8).  Should Blue Pilot apply for an EGS license in the future, this Commission will be able to consider Blue Pilots past billing violations when determining whether to deny, approve, or conditionally approve any application.

[bookmark: _Toc517831043]L.	Mandatory Contribution to Hardship Fund

No Exceptions were filed concerning this matter and we shall adopt the ALJs’ rejection of a mandatory contribution to the EDC Hardship Fund.

[bookmark: _Toc517831044]M.	Refunds

1.	ALJs’ Recommendations 

At page 122 of the Initial Decision, in discussing the Rosi factors, the derivation of the recommended rebilling amount is set forth as follows:

Rather than relying on the number of customers billed in January 2014 of 2,607, since that figure includes bills reflecting Blue Pilot rates below the PTC and some above, it is more accurate to base a finding of violations of Section 54.4(a) upon the number of overbilled customers or the number of occurrences of when the customer was billed a rate in excess of the PTC (overbilling during the period of December, 2013 – March, 2014).  Based upon Ms. Everette’s testimony, Blue Pilot had an average number of residential and small business customers of approximately 2,516 during the time period of December, 2013 – March, 2014. OAG/OCA St. 3 at 2-3. Exh.  VSC-1 (indicating the Village Service Center’s peak demand was 15.10 kW in January, 2014; 15.5 kW in February, 2014; and 11.90 kW in March, 2014). Exhibit AEE-1. 

Further, there were a total number of occurrences of overbilling higher than the PTCs of EDCs during this time period of 7,861, BEGIN PROPRIETARY 

              END PROPRIETARY.  This figure of 7,861 more accurately depicts the overbillings than 7,582, (which is the number of bills that went out in January – March, 2014). OAG/OCA St. 3 at 2-3. Exhibit AEE-1. 

Thus, it more accurately supports the violations of Section 54.4(a).  The total overcharge to residential and small business customers combined is $2,459,517.   This figure takes into consideration Blue Pilot’s re-bill in April and May 2014 to those customers that complained and includes total credits of $49,710 and refunds of $173,744.  The average overcharge per occurrence is BEGIN PROPRIETARY
					    END
PROPRIETARY Accordingly, there were 7,861 occurrences of overbilling in violation of 54.4(a) and these above facts further support our prior finding of 2,516 occurrences of violations of 54.5(a) under Count I of the Joint Complaint.


I.D. at 122.  Based on the foregoing, the ALJs recommended:

As such, Blue Pilot shall be directed to provide refunds to its customers for overcharges in December, 2013 through March 2014, through a third-party Administrator as retained by Joint Complainants.  The aggregate amount due to Blue Pilot’s customers for this period is approximately $2,459,517.32  However, as OAG/OCA request a lesser amount of $2,408,449 in their briefs, we are willing to direct the latter amount.  Blue Pilot is directed to provide a full accounting of refunds and bill credits provided to its Pennsylvania customers, including a detailed explanation of to which billing a refund or bill credit applies, so that an appropriate mitigation credit may be determined in this proceeding. Further, Blue Pilot should be directed to provide 
a full and complete accounting of the amounts billed over the applicable PTCs and refunds due for its customers as part of a compliance filing.
____________________
32	By our calculations, the refund should be $2,459,517 disaggregated as follows:  BEGIN PROPRIE-TARY 



                                                                              END PRO-
PRIETARY


I.D. at 150.

2.	Blue Pilot Exceptions

In its Exceptions, Blue Pilot argues that the Commission lacks the requisite statutory authority, either express or implied, to direct EGSs to issue refunds to customers.  Exc. at 39.  Thus, states Blue Pilot, the Commission should reverse the Initial Decision’s findings.  Id.

Also, Blue Pilot, similar to the contentions raised in its briefs, asserts that the evidentiary record does not support any directives for across-the-board refunds.(Exc. at 39), and asserts that the ID errs by treating this proceeding as a class action lawsuit.  Exc. at 27).

3.	OAG/OCA Replies 

The Complainants, relying on IDT, reply that the Commission has previously resolved this question of whether the Commission has authority to direct EGSs to issue refunds to customers.  See R.Exc. at 23; also Werle v. Respond Power, LLC, supra and Nadav v. Respond Power, LLC, supra, Durante v. Blue Pilot, LLC, Docket No. F-2015-2487082 (Order entered March 14, 2016).  The Complainants also dispute that this proceeding is a class action lawsuit.  R.Exc. at 17-18. 

4.	Disposition 

Blue Pilot has asserted various objections and defenses to the recommendations of the presiding ALJs concerning the rebilling of customers who were aggrieved by its failure to bill in accordance with its disclosure information.  Essentially, Blue Pilot argues that the Initial Decision erred by treating this proceeding as a “class-action” lawsuit and that the Commission does not have authority to direct refunds to all customers.

We have carefully considered the arguments of Blue Pilot and disagree.  We shall, therefore, deny Blue Pilot’s Exceptions on these issues.  We find that our decision in IDT substantially forecloses any attack on our authority to direct an EGS rebilling under the facts and circumstances involving, inter alia, the failure of the EGS to bill a customer in accordance with its disclosure statements and other information required by Commission Regulation, so as to enable the customer to make an informed choice.

[bookmark: _Hlk512265348]Moreover, the Initial Decision at page 54 is clear that this proceeding is not a class action lawsuit under the rules of civil procedure.  The cases that Blue Pilot relies on to support its position that a complaint may not be brought on behalf of other similarly-situated customers are not applicable here.[footnoteRef:38]  The cases cited by Blue Pilot involved individual complainants who do not have standing to represent the interests of other “similarly situated” customers before the Commission.  This is not the situation here.  Rather, the Joint Complainants brought this case pursuant to their statutory authority and in prosecuted the matter in their representative capacities on behalf of consumers and the public interest. [38: 	The cases are Petko v. Pennsylvania Water Company, Docket No. C-2011-2226096 (Order Granting in Part and Denying in Part Motion for Judgment on the Pleadings dated October 5, 2011) and Painter v. Aqua PA, Inc., Docket No.C-2011-2239556 (Opinion and Order entered May 22, 2014).
] 


The Initial Decision directs Blue Pilot to issue refunds to affected customers for overbilling in violation of Section 54.4(a) of our Regulations.  As noted in the Initial Decision, the record evidence is that there was at least one violation of Section 54.4(a) concerning each affected customer’s account.

Upon review, we conclude that we have the authority to order across-the-board relief to all affected customers pursuant to our plenary authority under Section 501 of the Code, 66 Pa. C.S. § 501.  This Commission has, on numerous occasions, stated that it may require EGSs to provide refunds to retail customers in appropriate circumstances.  See, e.g., Joseph Nadav v. Respond Power, LLC, C-2014-2429159 (Opinion and Order entered December 19, 2014).  These circumstances include, inter alia, when an EGS has billed customers in violation of the Commission’s Chapter 54 marketing and billing Regulations.  Specifically, the Commission in the IDT Order determined that it has plenary authority under Section 501 of the Code to enforce the consumer protection provisions of the Electric Competition Act and direct an EGS to issue a credit or refund for an overbill that violates our Chapter 54 Regulations.

Based on the foregoing, we shall direct Blue Pilot to remit $2,508,449 into a Refund Pool to provide billing adjustments to the eligible variable rate customers who were overcharged from December 2013 through March 2014 in violation of the Commission's Regulations.  This rebilled amount is based on the price differential between what Blue Pilot charged versus the relevant EDC’s price to compare during the overbilling period and includes $100,000 in administrative fees.  We will further direct that Blue Pilot prioritize the payment of this refund amount over the payment of the civil penalty amount referenced herein.

[bookmark: _Toc517831045]V.	CONCLUSION

On consideration of the record, the Initial Decision, the Exceptions, and the Replies to the Exceptions, we shall grant Blue Pilot’s Exceptions, in limited part, and deny them, in major part, deny the RESA Petition, and modify the ALJs’ Initial Decision consistent with the discussion in this Opinion and Order;  THEREFORE,

		IT IS ORDERED:

1.	That the Exceptions, filed by Blue Pilot on July 27, 2016, to the Initial Decision of Administrative Law Judge Elizabeth H. Barnes and Joel H. Cheskis, which was issued on July 7, 2016, are granted, in limited part, and denied, in major part, consistent with this Opinion and Order.

2.	That the Petition to Intervene or, in in the Alternative, Motion for Leave to Accept Exception, that was filed by the Retail Energy Supply Association on July 27, 2016, is denied, consistent with this Opinion and Order.

3.	That the Initial Decision of Administrative Law Judge Elizabeth H. Barnes and Joel H. Cheskis, which was issued on July 7, 2016, is reversed, in part, consistent with this Opinion and Order.

4.	That the Formal Complaint filed on June 20, 2014, by the Commonwealth of Pennsylvania, by Attorney General Kathleen G. Kane and Tanya J. McCloskey, Acting Consumer Advocate, against Blue Pilot Energy, LLC, at Docket No. C-2014-2427655, is hereby sustained, in part, and dismissed, in part, consistent with the directives in this Opinion and Order.

5.	That the civil penalty of $2,554,000, which was recommended by the ALJs in the Initial Decision, is, hereby modified to $1,066,900, consistent with this Opinion and Order.

6.	That, in accordance with Section 3301 of the Public Utility Code, 66 Pa.C.S.  § 3301, within thirty (30) days of the date of entry of this Opinion and Order, Blue Pilot Energy, LLC, shall pay a civil penalty in the amount of One million sixty-six thousand dollars nine-hundred dollars ($1,066,900) by certified check or money order made payable to “Commonwealth of Pennsylvania” and sent addressed as follows:

Rosemary Chiavetta, Secretary
Pennsylvania Public Utility Commission
Commonwealth Keystone Building
400 North Street, 2nd Floor
	Harrisburg, PA, 17120


7.	That the request by the Commonwealth of Pennsylvania, by Attorney General Kathleen G. Kane and Tanya J. McCloskey, Acting Consumer Advocate, for restitution of cancellation fees, termination fees, and other financial fees, which were charged to customers due to overbilling by Blue Pilot or switching from Blue Pilot, are denied.

8.	That Blue Pilot Energy, LLC is directed to pay the sum of $2,508,449, less the amounts previously refunded to its customers, into a Refund/Rebilling Pool, for the purpose of providing a rebilling credit to at least 2,516 consumers based on a rebilling of all charges that are determined to be over and above the Price-to-Compare of their respective electric distribution companies’ service territories for amounts that were charged from December 2013 through March 2014.

9.	That the Refund/Rebilling Pool amount in Ordering Paragraph No. 8, above, shall be paid to a designated agent identified by the Office of Attorney General and Office of Consumer Advocate, for subsequent disposition upon Commission Order within ninety (90) days after the entry of this Opinion and Order.

10.	That Blue Pilot, LLC, and its designated agents, employees, or assigns, shall fully and timely cooperate with Office of Attorney General, Office of Consumer Advocate by providing all customer information necessary to calculate each customer’s refund amount including billing rates, usage and addresses, as well as a full accounting of all refunds and bill credits provided to Pennsylvania customers so that an appropriate mitigation credit to eligible customers may be determined.

11.	That if any funds remain in the Refund/Rebilling Pool after issuance of the calculated rebilling credits to eligible customers, they shall be either be payable to or forwarded to the Pennsylvania Department of Treasury pursuant to unclaimed property requirements for the customers entitled to the refund.

12.	That the Commission declines to adopt the recommendation in the Initial Decision concerning the requirement of a “wet signature” based on the record in this Complaint.

13.	That any future electric generation supply license application from this Commission by the owners, officers, directors or managers of Blue Pilot shall be considered by this Commission in conjunction with any mitigating facts or circumstances addressed by said applicants with full disclosure to the Commission.

14.	That the Law Bureau and Office of Technical Utility Services take such appropriate action upon any viable security instrument pertaining to Blue Pilot Energy, LLC such that appropriate claims may be made against it, including, to the extent necessary, any and all legal process against the individual owners and officers of Blue Pilot, LLC as permitted under law.

15.	That if there are any active customers remaining with Blue Pilot, LLC who have not elected an alternative electric generation supplier said customers shall be switched back to their respective default service providers by their default service providers with no cancellation fees charged to the customers.

16.	That the request by the Commonwealth of Pennsylvania, by Attorney General Kathleen G. Kane and Tanya J. McCloskey, Acting Consumer Advocate, for Electric Distribution Company hardship fund contributions is denied, consistent with this Opinion and Order.

17.	That a copy of this Order shall be served upon the Secretary’s Bureau, Office of Administrative Services – Financial and Assessment Chief, Bureau of Technical Utility Services, the Office of Competitive Market Oversight, the Law Bureau, and the Bureau of Consumer Services.

18.	That this proceeding shall be marked closed.

[image: ]						BY THE COMMISSION,
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						Rosemary Chiavetta
						Secretary

(SEAL)

ORDER ADOPTED:  June 14, 2018

ORDER ENTERED:  July 19, 2018
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