BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Ann V. Sheehan					:
							:
	v.						:		C-2017-2630406
							:
West Penn Power Company				:
								


INTERIM ORDER
CANCELLING PREHEARING CONFERENCE AT REQUEST OF COMPLAINANT 


Procedural Background

Ann V. Sheehan (Complainant) filed a Formal Complaint (Complaint) with the Pennsylvania Public Utility Commission (Commission) against West Penn Power Company (Respondent or Company) dated October 20, 2017, alleging, inter alia, that Respondent has threatened to shut off her service, a violation of Section 1501 of the Public Utility Code,[footnoteRef:1] unreasonable service and objecting to the installation of a smart meter at her home.  Complainant averred that she objects to the installation of a smart meter at her home as she suffers from “electrosensitivity” and that her daughter is exhibiting symptoms of sensitivity from radiation from smart meters installed at neighboring properties.  Complainant has alleged pain and discomfort subsequent to the installation of smart meters at her neighbors’ homes.  She also avers that Respondent has violated the Americans with Disabilities Act.             [1:  	66 Pa.C.S. § 1501.] 


As relief, Complainant requests to continue to utilize her analog meter and for the Commission to prohibit the installation of a smart meter at her home or within 300 feet of her home.  Complainant also requests that the recently installed meters placed at her neighbors’ homes be replaced with wired non-radiating smart meters to accommodate her disability.

On November 13, 2017, Respondent filed an Answer and New Matter to the Complaint, including a request for mediation, essentially averring that termination notices have been provided to Complainant for refusal to permit access to install a smart meter.  Respondent further averred it is required by Act 129 of 2008,[footnoteRef:2] to install a smart meter.  In its New Matter, Respondent avers, inter alia, that the Commission is without authority to grant the relief requested by Complainant and that Respondent has not violated any Code, Commission regulation or order. [2:  	66 Pa.C.S. Sections 2806.1, et seq. ] 


		On November 13, 2017, Respondent also filed preliminary objections to the Complaint.  Respondent essentially avers that Complainant has failed to state a claim upon which the Commission can grant relief.  Respondent avers that the Commission does not have the power to order the Company not to install a smart meter at the service location.  Respondent further avers that it is required to install the smart meter pursuant to its Smart Meter Deployment Plan and Act 129.  Finally, Respondent avers that Complainant fails to allege that Respondent has violated the Code, Commission regulations or orders that can be the basis of any finding against the Company, and therefore should be dismissed as being legally insufficient under 52 Pa.Code Section 5.101(a)(4) as the Complaint fails to state a claim upon which relief can be granted.

		On November 27, 2017, Complainant filed an unsigned and unverified document entitled “Answers to New Matter”.   

		A Motion Judge Assignment Notice was issued on January 4, 2018, and assigned the undersigned presiding officer to this proceeding.

		On January 8, 2018, an interim order was entered denying the Preliminary Objections filed by West Penn Power Company and referring the Complaint filed by Ann V. Sheehan to the Commission’s Mediation Unit for mediation review.  It was further ordered that,  should the Parties be unsuccessful in resolving the matter with the aid of the Mediator, the Complaint shall be promptly scheduled for hearing.
		The undersigned presiding officer received a one-page letter from Complainant dated January 25, 2018 indicating that a mediation conference or mediation proceeding had not yet been scheduled.  Complainant stated “may I ask to provide my interrogatories at the time of the scheduled meeting or shortly before?”  
	
		On February 12, 2018, the Respondent filed a letter with the Commission’s Secretary and copied the undersigned presiding officer and Complainant, advising that the case was currently in mediation and that Respondent would attempt to resolve any discovery disputes with Complainant, while reserving its right to object, should that effort become futile and the Parties need to proceed to a hearing. 

At some point, prior to March 7, 2018, Complainant filed an undated and unverified Motion To Compel And For Extension Of Time.  The document purports to identify a discovery dispute and seems to request a postponement of a proceeding in mediation.  To the extent that this request by Complainant has not been resolved, this request and any response filed or to be filed by Respondent shall be addressed at the prehearing conference in this proceeding.  No ruling was made on this motion as the case was in mediation.

On March 22, 2018, Complainant filed a document entitled “Additional Counts for Formal Complaint” against West Penn Power (First Amended Complaint) along with a cover letter dated March 19, 2018.  The Commission’s Secretary provided a letter to Respondent’s counsel dated March 22, 2018 providing a copy of the First Amended Complaint and indicating that an answer may be filed within twenty days of receipt of the letter.

	The Complaint was not resolved through mediation and the Complaint was referred from the mediation unit to scheduling for a hearing to be scheduled.  A hearing notice 
was issued on April 26, 2018 scheduling an initial call-in Telephonic Hearing for June 7, 2018, at 10:00 a.m.  A corrected hearing notice was issued on April 26, 2018, correcting the docket number which was incorrect on the call-in telephonic hearing notice.

		On May 3, 2018, Complainant filed a motion for an In-Person Hearing and for Extension of Time which was attached to a one-page cover sheet dated May 2, 2018.  The motion requests a continuance of the hearing scheduled for June 7, 2018 and that the hearing be rescheduled as an in-person hearing in Harrisburg.  The motion also requests that “the Judge assigned to the case in Harrisburg rule on Complainants interrogatory motion (Interrogatory Set I) of March 4, 2018 as soon as possible.”  The Motion also indicates that “Said Judge will need to issue subpoenas to the following employees….”  
	
		Under the circumstances, the undersigned presiding officer determined that a prehearing conference was appropriate in this matter.  Accordingly, an interim order was entered on May 11, 2018, scheduling a telephone prehearing conference for Thursday, June 28, 2018, at 10:00 a.m.  The interim order provided, inter alia, that the Parties are expected to be prepared to fully address a litigation schedule in this matter and a hearing date in order to consider evidence in this proceeding and to address the presently identified issues and any outstanding issues in this case.    

In addition, the interim order entered on May 11, 2018 provided that the Parties shall be prepared to discuss and resolve the outstanding issues in this case at the prehearing conference, including the following:

a. The status and legal effect of the unsigned and unverified document entitled “Answers to New Matter” filed by Complainant on November 27, 2017.

b. The status and legal effect of the one-page letter from Complainant dated January 25, 2018 indicating that a mediation conference or mediation proceeding had not yet been scheduled and stating that Complainant stated “may I ask to provide my interrogatories at the time of the scheduled meeting or shortly before?”  

c. The status and legal effect of the undated and unverified Motion To Compel And For Extension Of Time filed by Complainant prior to March 7, 2018, which purports to identify a discovery dispute and seems to request a postponement of a proceeding in mediation.  

d. The status and legal effect of the document entitled “Additional Counts for Formal Complaint” against West Penn Power (First Amended Complaint) along with a cover letter dated March 19, 2018 filed by Complainant on March 22, 2018.  

e. The motion for an In-Person Hearing and for Extension of Time which was attached to a one-page cover sheet dated May 2, 2018 filed by Complainant on May 3, 2018, requesting that the hearing be rescheduled as an in-person hearing in Harrisburg, that “the Judge assigned to the case in Harrisburg rule on Complainants interrogatory motion (Interrogatory Set I) of March 4, 2018 as soon as possible” and the statement that “Said Judge will need to issue subpoenas to the following employees….”  

On June 27, 2018, the undersigned presiding officer received a letter, by email, from Complainant, advising, inter alia, that “I see no point in participating in the telephone conference scheduled for Thursday, June 28, 2018 at 10am.”  Complainant also stated “[H]aving seen the PUC’s attempts at justice, this is obviously not the correct path to take my complicated case and I will seek other avenues.”

On June 27, 2018, Respondent filed a letter with the Commission’s Secretary advising “to the extent Ms. Sheehan’s letter of June 27, 2018 regarding the above-referenced matter is considered a request to withdraw her Complaint, West Penn Power Company does not oppose her request.”

Complainant’s letter was treated as a request to continue the prehearing conference scheduled for June 28, 2018.  That request was denied by interim order entered on June 28, 2018 and electronically served upon the Parties at approximately 8:30 a.m. on June 28, 2018.  The June 28, 2018 interim order provided that the Parties shall appear for the prehearing conference, as scheduled, to address the issues set forth in the interim order entered on May 11, 2018, and any other appropriate outstanding issues.  In addition, Complainant was directed to address, at the prehearing conference, her desire to continue the presentation of her Formal Complaint with the Commission or whether it is her desire to withdraw the Formal Complaint.

The Parties were advised that the failure to participate in the prehearing conference may result in the dismissal of this case or other appropriate sanctions. 
	
The prehearing conference commenced at 10:00 a.m. on June 28, 2018.  Tori L. Giesler, Esquire, appeared on behalf of Respondent.  The undersigned called Attorney Giesler at the number provided by Attorney Giesler on May 22, 2018.  The Parties were previously directed, by interim order dated May 11, 2018 to notify the undersigned presiding officer with a telephone number where they could be reached at least three days prior to the conference.  The Parties were further advised that, to participate in the conference, the Parties must be available when contacted by the Administrative Law Judge or their case would be dismissed.  In addition, a prehearing conference order was entered on May 21, 2018 advising the Parties of the date and time of the prehearing conference and that the Parties must provide the undersigned presiding officer with their telephone number at least one week prior to the proceeding.  The order further provided “YOU MAY LOSE THIS CASE, IF YOU DO NOT TAKE PART IN THIS CONFERENCE.”

Complainant did not provide a telephone number for her participation in the conference.  Accordingly, the undersigned presiding officer called Complainant at 10:00 a.m. at the start of the conference, using the only number provided for Complainant, as listed on her Formal Complaint.  The individual answering the telephone at that number advised the telephone number was assigned to a business, and that Complainant was no longer employed by that business.  No further contact information was made available regarding Complainant by that business.  Respondent reviewed their file and had no additional telephone numbers for Complainant.  The office of the undersigned presiding officer had an email sent to Complainant at 10:15 a.m. asking Complainant to provide her telephone number immediately so that she could participate at the conference.  Complainant did not respond to the email.  A second email was sent to Complainant at approximately 10:20 a.m. advising Complainant that the conference would proceed, even in her absence, at 10:30 a.m.  Complainant did not call the office of the undersigned presiding officer and did not participate in the conference.

The conference was reconvened at 10:35 a.m.  Respondent made a motion to dismiss the Complaint.  The undersigned presiding officer advised Respondent that the conference would be rescheduled one final time, and that if Complainant failed to appear and participate, a request for dismissal would be granted.  In addition, the undersigned presiding officer advised Respondent that the conference would be rescheduled for July 19, 2018, at 10:00 a.m.

An interim order was entered on June 28, 2018 rescheduling the prehearing conference in this case for July 19, 2018, at 10:00 a.m.  The motion to dismiss was denied.    Complainant was directed to provide the undersigned presiding officer and counsel for Respondent with a telephone number where Complainant can be reached to participate in the conference, on or before July 6, 2018 and to provide the undersigned presiding officer, in writing, with an explanation for her failure or refusal to appear at the prehearing conference, on or before July 6, 2018.  In addition, the order provided that no further continuances of the scheduled prehearing conference would be granted.
												
		Complainant did not timely provide her new telephone number by July 6, 2018 and did not provide a written response as directed by the June 28, 2018 order.  Complainant did provide her telephone number to participate in the telephonic prehearing conference by email dated July 12, 2018.

The rescheduled prehearing conference commenced at 10:15 a.m. on July 19, 2018.  Tori L. Giesler, Esquire, Lauren M. Lepkoski, Esquire and Theresa K. Harrold, Esquire appeared on behalf of Respondent.  Complainant also was connected to the telephone conference.  


[bookmark: _GoBack]Complainant was advised that all of the outstanding issues and motions previously raised and outstanding in this matter would be resolved at the prehearing conference, as specifically set forth in the interim orders entered on May 11, 2018 and June 28, 2018.  Complainant indicated that she did not see the need for a prehearing conference, that she did not have her documents readily available, and that she would not be able to refer to her documents during the prehearing conference.  In addition, Complainant indicated that she was not prepared to address the issues identified in the orders entered on May 11, 2018 and June 28, 2018.  Complainant advised that she wished to obtain legal counsel and estimated that she would need approximately four weeks to obtain counsel.  At no time prior to the July 19, 2018 prehearing conference did Complainant request time to obtain legal counsel or a continuance of the prehearing conference in order to obtain counsel.  Complainant declined an opportunity to address her outstanding motions and issues raised in this proceeding.

As previously indicated in the order entered on June 28, 2018, no further continuances of the prehearing conference would be granted.  Complainant was provided two opportunities to participate at prehearing conferences and to address her outstanding motions, filings and outstanding issues, but declined to do so.  Accordingly, Complainant may obtain legal counsel promptly and the Parties shall proceed with a litigation schedule to be established in this proceeding without further delay.

In addition, the interim order entered on May 11, 2018 provided that the Parties shall be prepared to discuss and resolve the outstanding issues in this case at the prehearing conference. 

  		Complainant also provided the undersigned presiding officer with an undated and unverified Motion To Compel And For Extension Of Time filed by Complainant, prior to March 7, 2018, which purports to identify a discovery dispute and seems to request a postponement of a proceeding in mediation.  The motion does not specify what discovery is outstanding and does not comply with Commission rules and regulations.  

Complainant also filed a motion for an In-Person Hearing and for Extension of Time which was attached to a one-page cover sheet dated May 2, 2018, and filed by Complainant on May 3, 2018.  The motion requests that the hearing in this matter be rescheduled as an in-person hearing in Harrisburg.  The Motion also requests that “the Judge assigned to the case in Harrisburg rule on Complainants interrogatory motion (Interrogatory Set I) of March 4, 2018 as soon as possible” and the statement that “Said Judge will need to issue subpoenas to the following employees….”  

The request for an in-person hearing in Harrisburg will be held in abeyance, pending the filing and disposition of any dispositive motions in this proceeding.  With regard to the request in the motion that “the Judge assigned to the case in Harrisburg rule on Complainants interrogatory motion (Interrogatory Set I) of March 4, 2018 as soon as possible” the motion will be treated as Complainant’s motion to compel discovery, which fails to conform with Commission rules and regulations and lacks specificity in order to properly provide any relief to Complainant, and accordingly the motion to compel is dismissed without prejudice.  With regard to the statement that “Said Judge will need to issue subpoenas to the following employees….”  these requests fail to conform with Commission rules and regulations and accordingly will be treated as an application for subpoenas, which are denied without prejudice.  

Accordingly, the following order will be entered:

THEREFORE,

IT IS ORDERED:

1. That the prehearing conference in this case scheduled for July 19, 2018 is cancelled for the Complainant’s failure to be prepared and willing to address the issues identified in the interim orders entered on May 11, 2018 and June 28, 2018.

2. That Complainant’s request to obtain legal counsel for a period of approximately four weeks is granted, as more fully set forth below.
3. That Complainant shall take immediate steps to obtain legal counsel so as to not delay the progress of this litigation any further.  Complainant shall retain counsel and Counsel shall enter his or her appearance and serve a copy of the notice of appearance upon counsel for Respondent and the undersigned not later than 4:00 p.m. on Monday, August 20, 2018.

4. That Complainant and Respondent shall each file and serve upon the opposing Party and the undersigned presiding officer, a proposed litigation schedule including a discovery deadline, hearing dates and deadlines for dispositive motions, on or before 4:00 p.m. on Tuesday, September 4, 2018.

5. That Complainant and Respondent shall each file and serve upon the opposing Party and the undersigned presiding officer, any outstanding discovery motions in this proceeding on or before 4:00 p.m. on Tuesday, September 4, 2018.

6. That the Parties shall comply with the terms of the orders dated May 11, 2018 and May 21, 2018.

7. That Respondent may file a response to the document entitled “Answers to New Matter” filed by Complainant on November 27, 2017, which is not signed and not verified.
 
8.	That the undated and unverified Motion To Compel And For Extension Of Time filed by Complainant, prior to March 7, 2018, which purports to identify a discovery dispute is denied without prejudice, and Complainant may timely file an appropriate motion, consistent with the Commission rules and regulations, consistent with this order.

9. 	That the motion for an In-Person Hearing and for Extension of Time which was attached to a one-page cover sheet dated May 2, 2018, and filed by Complainant on May 3, 2018, requesting that the hearing in this matter be rescheduled as an in-person hearing in Harrisburg is hereby held in abeyance, pending the filing and disposition of any dispositive motions filed upon conclusion of discovery in this proceeding.  
10. 	That to the extent the Motion for an In-Person Hearing and for Extension of Time which was attached to a one-page cover sheet dated May 2, 2018, and filed by Complainant on May 3, 2018 also requests that “the Judge assigned to the case in Harrisburg rule on Complainants interrogatory motion (Interrogatory Set I) of March 4, 2018 as soon as possible”, the motion will be treated as Complainant’s motion to compel discovery, which fails to conform with Commission rules and regulations and lacks specificity in order to properly provide any relief to Complainant, and accordingly the motion to compel is dismissed without prejudice.

11. 	That to the extent the Motion for an In-Person Hearing and for Extension of Time which was attached to a one-page cover sheet dated May 2, 2018, and filed by Complainant on May 3, 2018 also requests that “Said Judge will need to issue subpoenas to the 
following employees….”, these requests fail to conform with Commission rules and regulations and accordingly will be treated as an application for subpoenas, which are denied without prejudice.  



Date:  July 23, 2018											
							Jeffrey A. Watson
							Administrative Law Judge
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